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Settled  Land,  Infants'  Settlement,  Married 
Women's  Property,  Solicitors'  and  other  Acts,  as 
relate  to  the  jurisdiction  and  practice  of  the 
High  Court;  the  Debtors  Act,  1869;  and  the 
Supreme  Court  of  Judicature  and  Chancery 
Funds  Acts  and  Rules. 

Part  IIL— The  Rules  of  the  Supreme  Court,  1883,  and 
Forms. 
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In  an  Action  in  the  Qneen's  Benoh  Division 
and  in  the  Oonrt  of  Appeal,  nnder  the  Jndioatnre  Acts 

and  New  Bnles  of  Oonrt. 

BY 

WILLIAM    EDWARD'  GMDRDON,    M.A„ 

Barrister-at-Law. 

The  Author  has  endeavoured  to  embody  in  the  present 
treatise  the  old  authorities,  and  such  Statutes  and  General 
Orders  made  thereunder  as  seem  to  illustrate  the  subject 
matter,  or  by  analogy  to  have  any  bearing  upon  it. 

The  New  Rules  of  Court,  1883,  which  deal  with  costs,  have 
been  incorporated  in  the  work,  and  classified  under  the 
various  heads  to  which  they  belong,  and  the  reported  cases 
upon  the  annulled  Rules  of  Court,  1875,  which  have  been 
re-produced  in  the  present  rules  have  also  been  referred  to. 

Among  some  of  the  more  important  matters  treated  of 
are  the  following  : — The  Costs  of  an  Action  (i)  in  general, 
(2)  where  tried  with  and  without  a  jury ;  the  effect  of  the 
County  Courts  Act,  1867,  upon  a  plaintiff's  right  to  costs; 
payment  into  Court ;  security  for  costs ;  interlocutory  costs  ; 
the  principles  upon  which  costs  of  issues  are  taxed;  the 
modes  of  taxation  between  party  and  party,  solicitor  and 
client,  and  where  costs  are  taxed  between  party  and  party,  as 
between  solicitor  and  client ;  the  practice  of  taxation ; 
allowances  made  upon  taxation ;  set-off  of  costs ;  action 
by  solicitor  upon  his  bill  of  costs,  and  the  recovery  of  costs 
as  damages,  &c. 

A  selection  has  also  been  made  of  such  of  the  forms  con- 
tained in  the  Appendix  to  the  R.  S.  C,  1883,  as  may  be 
useful ;  and  having  in  view  the  effect  of  Order  65,  r.  12,  the 
County  Court  Scale  of  Costs  has  also  been  added. 

The  New  Order  as  to  Court  Fees  will  also  be  given,  as 
well  as  the  decisions  both  in  Court  and  before  Field,  J.,  at 
Chambers,  which  have  been  reported  while  the  book  has 
been  passing  through  the  press  in  order  to  bring  it  down  to 
the  most  recent  date. 
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PREFACE. 


The  Bankruptcy  Act,  1883,  having  repealed  the  Bankruptcy  Act, 
1869,  which  in  its  turn  had  repealed  others  anterior  to  it,  might  at 
first  sight  be  supposed  to  have  instituted  an  entirely  new  code  of  law. 
It  will  however  be  found,  that  although  the  administrative  machinery 
is  new,  yet  that  the  law  or  rules  of  law  in  bankruptcy  are  to  a  great 
extent  the  same  as  they  were  before  the  passing  of  this  Act. 

Many  of  the  provisions  of  the  Act  of  1869  having  been  incor- 
porated with  little  or  no  alteration,  while  material  changes  have  been 
introduced  in  others,  the  decisions  under  that  Act  will  in  many 
instances  be  authorities,  but  in  others  guides  only  to  the  construc- 
tion of  the  present  Act.  It  has  therefore  seemed  to  the  author 
expedient  and  useful  to  cite,  as  concisely  as  possible,  the  decisions 
which  appear  applicable,  and  at  the  same  time  to  draw  attention  to 
the  changes  as  they  from  time  to  time  occur  in  the  course  of  the 
book. 

The  arrangement  of  the  present  work — viz.,  of  printing  in  promi- 
nent type  the  sections  of  the  Act,  intact,  with  the  notes  of  cases  and 
cross-references  immediately  following  each  section  in  a  type  easily 
distinguishable  from  the  other,  has  been  adopted  as  having  been 
found  the  most  convenient  to  the  practitioner. 

For  the  greater  facility  of  reference  the  numbers  of  the  sections, 
rules,  and  forms,  to  which  each  page  relates,  have  been  repeated  in 
heavy  type  in  the  margin;  the  sections  being  rather  larger  than 
the  rules,  while  the  forms  are  distinguished  by  the  repetition  of  the 
word. 

The  County  Court  Rules  (1875 — 1S84),  now  in  force,  having  "with 
any  necessary  modifications  "  been  made  applicable  to  all  Courts  exer- 
cising jurisdiction  under  the  Debtors  Act,  1869,  have,  as  well  as  the 


vl  Preface, 

Act  itself,  been  included.  The  Bills  of  Sale  Acts,  1878  and  1882, 
together  with  the  Rules  of  the  Supreme  Court,  December  1883,  made 
in  pursuance  thereof,  have  also  been  added. 

The  index  contains  references,  both  to  the  page  of  the  book  and 
to  the  number  of  the  section  or  rule,  so  that  it,  in  fact,  forms  an 
index,  not  to  this  book  only,  but  to  the  Queen's  printers'  copies  of 
of  the  Act  and  Rules,  and  to  any  book  where  they  are  set  out  in 
numerical  order. 


FRANCIS  ROXBURGH,  Jun. 

6,  Pump  Court,  Temple, 
Fthruafys  1884. 
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CORRIGENDA    ET    ADDENDA. 


Page  2^4th  line  from  the  bottom,  for  "  Ex  pie  Winder^  In  re  Winder*^  read  "  Ex 
pie  Winder^  In  re  Winstanley:' 

Page  5 — 22nd  and  23rd  lines  from  the  top,  for  " in  '*  and  "necessary,"  read  " is " 
and  "necessary,"  respectively. 

Page  40— 2nd  and  3rd  lines  from  the  top,  for  **  Ex  pte  Prett"  read  *' Ex pte 
Pratt,'' 

Page  71 — 2 1st  line  from,  the  top,  for  "  Morgan  v.  Stedd,"  read  "Morgan  v.  Steele." 

Page  87 — in  note  to  s.  50  (6),  for  "Nos.  108  and  1x0,"  read  "Nos.  108,  no, 
116,  and  118." 

P*gc  93— note  3,  in  the  first  line,  for  "loan,"  read  "lease." 

Page  104— note  3,  in  the  second  line,  for  "s.  238,"  read  "r.  238." 

Page  122 — ^after  s.  94  sub-s.  i,  insert  this  note :  See  Order  of  1st  January,  1884, 
injrd,  p.  343. 

Page  122— after  s.  94  sub-s.  2,  insert  this  note  :  See  Order  of  ist  January,  1884, 
injrd^  p.  342. 

Page  126 — loth  line  from  the  bottom,  insert  this  note  :  The  above  jurisdiction  of 
these  Registrars  is  however  further  limited  by  an  Order  of  ist  January, 
1884,  snfr^,  pp.  345,  346,  to  the  extent  specified  in  that  Order. 

Page  127 — 3rd  line  from  the  top,  add :  But  see  an  Order  of  1st  January,  1884, 
in/ra,  pp.  343.  344. 

Page  134 — s.  104,  sub-s.  (2)  (a.) 

The  Lord  Chancellor  on  8th  Feburary,  1884,  introduced  a  Bill,  which 
passed  the  third  reading  in  the  House  of  Lords  on  2xst  February,  to 
repeal  this  sub-section,  and  to  make  appeals  from  County  Courts  lie  to  a 
Divisional  Court  of  the  High  Court,  of  which  Court  the  Judge  to  whom 
bankruptcy  business  is  assigned  shall  be  a  member.  The  decision  of 
such  Court  is  to  be  final,  unless  that  Court  or  the  Court  of  Appeal  give 
leave  to  appeal  to  the  last-named  Court. 

Page  156  s.  146. 

This  section  has  been  held  not  to  affect  writs  of  elegit  under  which  the 
sheriff  has  seized  before  this  Act  came  into  operation.  Hough  v.  Windus, 
Weekly  Notes,  1884,  p.  26. 

Page  169 — ^4th  line  from  the  bottom,  after  the  word  "official "  insert  "receiver." 

Page  201— Cancel  Rule  59,  and  in  lieu  thereof  read  Rule  59A  on  p.  341. 

Page  24 X — opposite  Rule  213,  in  the  margin  insert :  [Form  No.  83.] 


THE   BANKRUPTCY  ACT,   1883. 

(46  &  47  Vict.,  c.  52.) 

An  Act  to  amend  and  consolidate  the  Law  of  Bankruptcy. 

[2St/i  August,  1883.] 

II)  E  it  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

Preliminaty, 

1,  This  Act  may  be  cited  as  the  Bankruptcy  Act,  Short  title. 
1883. 

2,  This  Act  shall  not,  except  so  far  as  is  expressly  Extent  of  Act. 
provided,'  extend  to  Scotland  or  Ireland. 

»  See  s.  6  (i)  (</),  «•  27  (6),  s.  32  (3),  s.  83,  ss.  117-119. 

Under  the  Bankruptcy  Act,  1869,  it  was  held  that  if  a  foreigner,  tem- 
porarily resident  in  England,  committed  an  act  of  bankruptcy  here,  the 
Court  would  have  jurisdiction  here  whether  the  petitioning  creditor's  debt 
were  contracted  in  England  or  abroad  {Ex  pte  Crispin^  In  re  Crispin^ 
L.  R.  8,  Ch.  374 ;  Ex  pie  Pascal^  In  re  Myer,  i  Ch.  D.,  509),  but  that  the 
Court  would  not  have  jurisdiction  where  a  foreigner,  who  was  domiciled 
and  resident  abroad,  carried  on  business  as  a  partner  in  a  firm  in  England 
{Ex  pte  Blain^  In  re  Sowers,  12  Ch.  D.  522).  Now,  however,  it  is 
necessary  that  the  debtor,  if  not  domiciled  in  England,  should  have 
ordinarily  resided  or  had  a  dwelling-house  or  place  of  business  in  England 
within  a  year  before  the  date  of  the  presentation  of  the  bankruptcy  petition 

(s.6(i)(flO). 

Where  a  domiciled  Scotchman  proved  his  debt  and  received  a  dividend 
from  the  estate  of  a  liquidating  debtor  in  England  it  was  held  that  by  so 
doing  he  became  subject  to  the  order  of  the  Court  (Ex  pte  Robertson,  In  re 
Moreton^  L.  R.  20,  £q.  733). 
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Actiof^iank-      4. — \\-,  A  debtor  comziita  an  act  of  bankruptcy  in  cach 
"P^-  of  the  following  cases  :— 

(^7.)  If  in  England  or  elsewhere'  he  makes  a  con- 
veyance or  assignment  of  his  property  to  a 
trustee  or  trustees  for  the  benefit  of  his  creditors 
generally : 
(*.)  If  in  England  or  elsewhere'  he  makes  a  fraudu- 
lent* conveyance,  gift,  delivery,  or  transfer  of 
his  property,  or  of  any  part  thereof: 

^  But  if  executed  elsewhere  must  be  sach  as  can  operate  according  to 
English  law  {Ex  pU  Crispin^  In  re  Crispin^  L.  R.  8,  Ch.  374). 

'  Fraudulent — as  against  creditors,  in  other  words  with  intent  to  defeat 
and  delay  them.  Such  intent  being  implied  as  a  matter  of  law  and  not 
requiring  proof  as  a  fact,  inasmuch  as  the  necessary  result  of  an  assignment 
of  the  whole  of  a  debtor's  property  in  consideration  of  a  past  debt  to  one 
creditor  is  to  prevent  the  rest  of  his  creditors  from  issuing  execution,  and 
from  availing  themselves  of  their  ordinary  legal  remedies  against  his  estate, 
it  thereby  defeats  or  delays  them  {In  re  Wood^  L.  R.  7,  Ch.  302). 

Such  an  assignment  being /rt/n^  facie  an  act  of  bankruptcy  it  would  be 
well  to  consider  on  what  grounds  it  may  be  exempted  from  being  so  treated. 

t,  Whcro  there  it  a  substantial  exception  from  the  assignment,  e,g,^  book 
debts  (A\t  ptt  Fu'Uis  In  n  MarLnv^  13  Ch.  D.,  107,  note;  Ex pU  Burton^ 
in  n'  iHHxtaii  {ihid) ;  Ex pte  Chester^  In  re  Dungate^  i  Ch.  D.,  293,  note ; 
H\  t^'t  H'm^ffr^  In  re  H'tW/r,  I  Ch.  D.,  290  and  560;  Ex  pte  Dann^  In 
»r  /U'lvr,  17  Ch.  0.,  a6),  but  in  the  following  cases  it  was  held  that  there 
wn»  no  nuthoicnt  exception  \  Ex  pie  Ifawker^  In  re  KeeUy^  L.  R.  7,  Ch. 
il4  I  A\^  (it  l\nnm^  In  rt  I\»rktr^  mprd. 
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2.  When  at  the  time  of  the  assignment  a  substantial  further  advance  is        8*  4. 
actually  made  to  the  debtor  {£x  pte  Sheen^  In  re  Winstanley^  i  Ch.  D.,         — 
560 ;  Expte  King,  In  re  King,  2  Ch.  D.,  256 ;  Ex  pte  Ellis,  In  re  Ellis,  2 

Ch.  D.,  797),  or  a  d&nd  /IJe  agreement  is  come  to  that  the  grantee  should 
make  further  advances  to  enable  the  debtor  to  carry  on  his  business  (Ex  pie 
Wilkinson,  In  re  Berry,  22  Ch.  D.,  788  ;  Ex  pte  Dann,  In  re  Parker,  17 
Ch.  D.,  26 ;  Ex  pie  Cooper,  In  re  Bourn,  10  Ch.  D.,  at  p.  326). 

3.  When  the  assignment  is  in  pursuance  of  a  prior  written  agreement  to 
that  effect  entered  into  at  the  time  of  a  substantial  advance  being  made  {Ex 
pte  Izard,  In  re  Cook,  L.  R.  9,  Ch.  271 ;  Ex  pte  King,  In  re  King,  2  Ch, 
D.,  256),  provided  the  agreement  is  proved  to  be  bond  fide,  and  the  giving 
of  the  bill  of  sale  not  to  have  been  purposely  postponed  until  the  debtor  was 
unable  to  go  on,  the  proof  of  which  lies  on  the  person  setting  up  the  prior 
agreement  (Ex  pte  Fisher,  In  re  Ask,  L.  R.  7,  Ch.  636  ;  Ex  pte  Burton, 
In  re  Tunstall,  13  Ch.  D.,  102 ;  Ex  pte  Kilner,  In  re  Barker,  13  Ch.  D., 
245  ;  Ex  pte  Hauxwell,  In  re  Hemingway,  23  Ch.  D.,  626 ;  Ex  pte  Cohen, 
In  re  Sparke,  L.  R.  7,  Ch.  20). 

But  the  mere  forbearance  to  exercise  a  right  which  the  grantee  has  is  not 
sufficient  to  prevent  such  an  assignment  from  being  an  act  of  bankruptcy, 
e,g,,  not  issuing  execution  on  a  judgment  {Ex  pte  Cooper,  In  re  Baum,  10 
Ch.  D.,  313),  or  not  exercising  a  right  of  seizure  under  a  prior  bill  of  sale 
or  not  registering  it  {Ex  pte  Payne,  In  re  Cross,  11  Ch.  D.,  569;  Ex  pte 
Stevens,  In  re  Stevens,  L.  R.  20,  Eq.  786). 

Where  a  debtor  whose  goods  had  been  seized  by  the  sheriff,  sold  them  to 
the  execution  creditor,  it  was  held,  the  debtor  being  at  the  time  really  insol- 
vent, to  be  a  fraudulent  transfer  of  part  of  his  property  {Ex pte  Pearson,  In 
re  Mortimer,  L.  R.  8,  Ch.  667) ;  but,  on  the  other  hand,  a  voluntary  sale 
of  goods  by  a  debtor  to  a  purchaser  for  value  with  the  view  of  using  the 
purchase-money  to  pay  a  particular  creditor  was  held  not  to  be  an  act  of  bank- 
ruptcy  as  a  fraudulent  transfer  of  part  of  his  property  {Expte  Stubbins,  In  re 
Wilkinson,  17  Ch.  D.,  58 ;  Expte  Norton,  In  re  Golden,  L.  R.  16,  Eq.  397). 

In  the  case  of  a  mortgage  of  partnership  property  to  secure  the  several 
debts  of  the  partners,  which,  if  executed  by  them  all,  would  be  a  fraudu- 
lent transfer  of  partnership  property,  each  commits  an  act  of  bankruptcy 
at  the  time  he  executes  the  deed,  unless  he  executes  it  as  an  escrow  {Expte 
Snowball,  In  re  Douglas,  L.  R.  7,  Ch.  534). 

A  deed  may  be  used  in  evidence  to  show  that  it  is  an  act  of  bankruptcy, 
although  not  stamped  {Ponsfords,  Walton,  L.  R.  3,  C.  P.,  165;  Expte 
Squire,  In  re  Gouldwell,  L/  R.  4,  Ch.  47). 

A  fraudulent  convejrance  or  assignment  of  lands  or  goods  which  cannot  be  13  Eliz.,  c.  5. 
set  aside  as  an  act  of  bankruptcy,  on  account  of  its  having  been  made  more 
than  three  months  before  the  date  of  the  presentation  of  the  bankruptcy 
petition  (ss.  6  (i)  {c)  and  43),  may  be  void  under  the  Statute  13  Eliz.,  c.  5, 
but  is  not  necessarily  so  {Allen  v.  Bonnett,  L.  R.  5,  Ch.  577 ;  Ex  pte 
Games,  In  re  Bamjord,  12  Ch.  D.,  314). 

*<  It  makes  no  difference  in  regard  to  the  Statute  of  Elizabeth  whether 
the  deed  deals  with  the  whole  or  only  a  part  of  the  grantor's  property.  If 
the  deed  is  bond  fide — that  is,  if  it  b  not  a  mere  cloak  for  retaining  a 
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S,  4.  benefit  to  the  grantor — it  is  a  good  deed  ander  the  Statute  of  Elizabeth  ** 
— .— .  (per  Giffard,  L.J.,  Alton  v.  Harrison,  L.  R.  4,  Ch.  662,  at  p.  626  ;  Ex  pie 
Games ^  In  re  Bamford,  suprcl\ 

Proof  of  an  actual  intention  to  defeat  or  delay  creditors  is  not  necessary 
under  the  Statute  13  Eliz.,  c.  5,  if  the  circumstances  are  such  that  the 
settlement  would  necessarily  have  that  effect  {^Freeman  v.  Pope,  L.  R.  5» 
Ch.  538  ;  In  re  RidUr^  22  Ch.  D.,  74 ;  Spencer  v.  Slater,  4  Q.  B.  D.,  13). 
See  Spirett  v.  Willaivs,  3  De  G.  J.  &  S.,  293,  as,  where  a  man  is  proved 
to  have  been  insolvent  at  the  date  of  the  settlement  {Freeman  v.  Pope,  suprh  ; 
Taylor  v.  Coenen,  i  Ch.  D.,  636);  or  to  have  been  largely  indebted  at 
that  date  and  to  have  become  absolutely  insolvent  shortly  afterwards 
{Townsend  v.  Westacott,  2  Beav.,  340;  Crossley  v.  Elwortky,  L.  R.  X2, 
Eq.  158) ;  or  where  a  man  makes  a  settlement  of  his  own  property,  giving 
himself  a  life  estate,  determinable  on  his  becoming  bankrupt  or  insolvent 
{In  re  Pearson,  Ex  pte  Stephens,  3  Ch.  D.,  807) ;  or  voluntarily  settles  all 
his  property  immediately  before  he  enters  upon  a  hazardous  business  {Ex 
pte  Russell,  In  re  Butterworth,  19  Ch.  D.,  588;  Mackay  v.  Douglas, 
L.  R.  14,  Eq.  106). 

See  also  Twyne*s  case,  i  Sra.  L.  C,  i. 

(^.)  If  in  England  or  elsewhere  he  makes  any  convey- 
ance or  transfer  of  his  property  or  any  part 
thereof,  or  creates  any  charge  thereon  which 
would  under  this  or  any  other  Act  be  void 
as  a  fraudulent  preference  if  he  were  adjudged 
bankrupt : 

As  to  what  is  an  act  of  fraudulent  preference,  see  s.  48  and  notes  there* 
under. 

(rf.)  If  with  intent  to  defeat  or  delay  his  creditors  '  he 
does  any  of  the  following  things,  namely,  de- 
parts out  of  England,  or  being  out  of  England, 
remains  out  of  England,*  or  departs  from  his 
dwelling-house,3  or  otherwise  absents  himself, 
or  begins  to  keep  housed : 

^  The  intent  to  defeat  or  delay  creditors  must  in  any  of  the  cases  enume- 
rated in  this  sub-section  be  proved  as  a  fact,  for  each  may  be  an  innocent 
action  in  itself,  and  it  is  only  when  coupled  with  the  above  intent  that  it 
becomes  an  act  of  bankruptcy  {In  re  Wood,  L.  R.  7,  Ch.  302  ;  Ex  pte 
Geisel,  In  re  Stanger,  22  Ch.  D.,  436) ;  although  it  is  not  necessary  to  show 
that  any  creditor  was  in  fact  delayed  {Robertson  v.  Uddell,  9  East,  487  ; 
Williams  v.  Nunn,  i  Taun.,  270). 

In  a  petition  founded  upon  any  act  specified  in  this  sub-section,  an  alle- 
gation that  the  act  was  done  with  intent  to  defeat  or  delay  creditors  is 
material,  and  cannot  be  cured  by  amendment  {Ex  pte  Coates,  In  re  Skelton, 

5  Ch.  D.,  979). 
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'  Facts  which  would  raise  a  strong  presamption  in  the  case  of  an  English-         s«  4. 

man  would  not  apply  in  an  equal  d^ree  to  a  foreigner  {Ex  pte  Crispin^  In         

re  Crispin,  L.  R.  8,  Ch.  374) ;  see  Ex  pie  Gutierrez,  In  re  Gutierrez,  1 1 
Ch.  D.,  298,  and  Williams  v.  Nunn,  suprh, 

'  This  and  the  following  acts  mentioned  in  this  sub-section  could,  prior  to 
this  Act,  be  committed  by  a  trader  only. 

Where  a  man  left  his  own  house  to  avoid  arrest,  and  went  to  a  neigh- 
bour's, asking  the  neighbour  to  watch  the  movements  of  the  sheriffs  officer 
{Chenoweth  v.  Hay,  i  M.  &  S.,  676;  Bayly  v.  Schofield,  i  M.  &  S., 
338) — left  a  public-house  at  which  he  lodged  for  the  purpose  of  carrying 
on  his  trade  {Holroyd  v.  Gwynne,  2  Taun.,  176) — failed  to  keep  appoint- 
ments to  pay  creditors  (Curteis  v.  Willes,  i.  Car.  &  P.,  211  ;  Russell  v. 
Bell,  10  M.  &  W.,  340;  Gillinghamy,  Laing^  6  Taun.,  532;  2  Marsh, 
236),  it  was  in  each  case  held  that  the  act  and  intent  were  sufficiently 
established — <ontra,  {Tucker  y,  Jones,  2  Bing.,  2,  Bemasconi  v.  Fare- 
brother,  10  B.  &  C,  549;  Ex  pte  Meyer,  In  re  Stephany,  L.  R.  7, 
Ch.  188),  in  which  last  case  the  result  of  the  authorities  is  expressed  by 
James,  L.  J.  thus  :  *'  a  man's  intentionally  keeping  away  from  any  place 
where  he  would  in  the  ordinary  course  of  things  be,  is  absenting  himself. 
But  a  debtor's  absenting  himself  is  no  act  of  bankruptcy  unless  it  be  with 
intent  to  defeat  or  delay  his  creditors ;  and  whether  that  intention  exists 
in  a  question  of  fact  as  much  as  in  any  criminal  case  where  the  intent  is 
necessay  to  constitute  the  crime." 

^  If  a  debtor  is  denied  at  his  house  to  his  creditors,  it  would  appear  to  be, 
if  unexplained,  conclusive  evidence  of  a  beginning  to  keep  house  {Bayly  v. 
Schofield^  I  M.  &  S.,  338,  at  p.  352  ;  Uoyd  v.  Heathcote,  2  B.  &  B.,  388  ; 
Colkett  V.  Freeman,  2  T.  R.,  59) ;  certainly  if  accompanied  by  other  cir- 
cumstances indicative  of  his  intention  to  defeat  or  delay  them  {Lloyd  v. 
Heathcote,  suprh.  Key  v.  Shaw,  8  Bing.,  320).  Directions  given  by  a 
debtor  to  be  denied  to  his  creditors  generally  was  held  sufficient  evidence 
{Haroey  v.  Ramsbottom,  I  B.  &  C,  55),  but  in  a  later  case  it  was  held  that 
there  must  be  further  proof  either  of  some  creditor  having  been  actually 
denied  (as  until  such  denial  there  was  a  locus  penitentia  for  the  debtor),  or 
of  some  other  act  on  the  debtor's  part  {Fisher  v.  Boucher ,  10  B.  &  C,  705). 

(^.)  If  execution  issued  against  him  has  been  levied 
by  seizure  and  sale  of  his  goods  under  process 
in  an  action  in  any  Court,  or  in  any  civil 
proceeding  in  the  High  Court : 

Under  the  Act  of  1869,  the  amount  for  which  the  execution  was  levied 
must  have  been  not  less  than  ;f  50.  It  is  to  be  observed  that  the  execution 
is  "  under  process  in  an  action,"  consequently  executions  put  in  for  rent  or 
tithes  would  not  be  acts  of  bankruptcy. 

The  words  **  levied  by  seizure  and  sale  "  imply  that  the  act  of  bankruptcy 
is  not  complete  until  the  sale  is  made.  Whether  the  sale  must  be  made  by 
the  sheriff  or  can  be  made  by  the  execution  creditor  with  the  consent  of 
the  debtor  the  Lords  Justices  differed  {Ex  pte  Pearson,  In  re  Mortimer, 
L.  R.  8,  Ch.  667). 
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g,  i|.^  Though  an  ezccntion  lericd  by  seiznre  and  sale  is  made  an  act  of 

bankruptcy,  it  is  not,  like  the  Tolnntary  acts  of  the  bankrupt  specified  in 

snb-ss.  (a)  {b)  and  {c)  necessarily  Toid,  consequently  the  ezecntion  creditor 
is  entitled  to  the  proceeds  of  the  sale,  unless  taken  away  from  him  by 
Sutnte  {ExpU  VUlars^  In  re  Rogers^  L.  R-  9>  Ch.  432;  Slaitr  v.  PimUr^ 
L.  R.  6,  Ex.  228.,  7,  Ex.  95) ;  if  therefore  the  fourteen  days  during  which 
the  sheriff  is  required  under  s.  46  (2j  to  hold  the  proceeds  have  expired,  the 
title  of  the  execution  creditor  becomes  indefeasible  notwithstanding  a 
receiving  order  may  be  made  against  the  debtor  within  the  next  three 
months  (s.  43),  provided  he  had  not,  before  the  execution  was  completed, 
notice  of  any  prior  available  act  of  bankruptcy  (s.  45),  e,g.y  a  prior  cxc* 
cntion  levied  by  seizure  and  sale  at  his  own  instance  {Ex  pU  Dawes^  In  re 
Husband^  L.  R.  19,  Eq.  438). 

An  execution  levied  by  seizure  and  sale  is  not  invalid  by  reason  only  of 
its  being  an  act  of  bankruptcy  (s.  46  (3) ). 

(/)  If  he  files  in  the  Court  a  declaration  of  his 
inability  to  pay  his  debts  or  presents  a  bank- 
ruptcy petition  against  himself: 

Each  of  these  acts  would  appear  to  be  complete  on  the  delivery  of  the 
requisite  document  by  a  properly  authorised  person  to  the  proper  officer  at 
the  proper  office  with  intent  that  it  should  be  filed  or  placed  upon  record  in 
the  ordinary  manner  {Ransford  v.  MauUy  L.  R.  8,  C.  P.,  672).  As  to  the 
form  of  the  declaration  of  inability  to  pay  debts,  see  r.  117,  Form  No.  3  in 
the  Appendix,  and  r.  194. 

(^.)  If  a  creditor  has  obtained  a  final  judgment 
against  him  for  any  amount,  and  execution 
thereon  not  having  been  stayed,  has  served  on 
him  in  England,  or,  by  leave  of  the  Court, 
elsewhere,  a  bankruptcy  notice  under  this  Act, 
requiring  him  to-  pay  the  judgment  debt  in 
accordance  with  the  terms  of  the  judgment, 
or  to  secure  or  compound  for  it  to  the  satis- 
faction of  the  creditor  or  the  Court,  and  he 
does  not,  within  seven  days  after  service  of  the 
notice,  in  case  the  service  is  effected  in  England, 
and  in  case  the  service  is  effected  elsewhere, 
then  within  the  time  limited  in  that  behalf  by 
the  order  giving  leave  to  effect  the  service, 
either  comply  with  the  requirements  of  the 
notice,  or  satisfy  the  Court  that  he  has  a 
counter-claim  set-off  or  cross-demand    which 
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equals  or  exceeds  the  amount  of  the  judgment    ss.  4,  6. 
debt,  and  which  he  could  not  set  up  in  the 
action  in  which  the  judgment  was  obtained  : 

As  to  the  issue  of  and  procedure  upon  a  bankruptcy  notice,  see  r  r.  1 18 — 124. 

This  is  entirely  new,  and  intended  to  supersede  the  old  procedure 
upon  a  debtor's  summons.  A  debtor's  summons  might  have  been  issued  in 
respect  of  any  debt  sufficient  to  support  a  petition  in  bankruptcy,  that  is, 
amounting  to  £^0  (Bankruptcy  Act,  1869,  s.  7),  whereas  a  bankruptcy 
notice  under  this  sub-section  can  be  served  in  respect  of  a  judgment  debt 
alone,  although  the  amount  of  such  judgment  debt  may  be  less  than  £^0. 
It  seems  rather  a  hardship  upon  an  unsuccessful  defendant  in  an  action  who 
has  not  obtained  a  stay  of  execution,  but  may  be  desirous  of  appealing 
from  the  judgment  (for  an  appeal  does  not  operate  as  a  stay  of  proceedings 
upon  a  judgment  in  the  High  Court  unless  so  ordered  by  the  Court.  Rules 
of  the  Supreme  Court,  1883,  O.  LVIIL,  r.  16),  and  may  have  a  good  set- 
off, counter-claim,  or  cross-demand,  to  or  exceeding  the  amount  of  the 
judgment  debt,  that  he  should  be  liable  to  have  such  a  notice  served  upon 
him  with  the  possible  consequences  of  bankruptcy  unless  he  satisfy  the 
Court  not  only  that  he  has  such  a  set-off,  counter-claim,  or  cross-demand, 
but  that  he  had  no  power  to  set  it  up  in  the  action,  in  the  last  case  raising 
an  issue  in  bankruptcy  upon  a  matter  of  pleading  in  the  High  Court. 
There  is  a  useful  provision  contained  in  s.  7  (4)  giving  the  Court  power  to 
stay  or  dismiss  a  petition  founded  on  this  act  of  bankruptcy  when  an 
appeal  is  pending  from  the  judgment. 

The  Court  of  Bankruptcy  can  go  behind  a  judgment  to  see  whether 
there  was  any  consideration  for  it,  or  whether  it  was  obtained  by  collusion 
{Ex  pU  Banner^  In  re  Blytht,  17  Ch.  D.,  480 ;  Ex  pte  Kibble,  In  re 
Onslow,  L.  R.  10,  Ch.  373). 

(A.)  If  the  debtor  gives  notice  to  any  of  his  creditors 
that  he  has  suspended,  or  that  he  is  about  to 
suspend,  payment  of  his  debts. 

This  also  is  a  new  act  of  bankruptcy. 

Another  act  of  bankruptcy  is  created  in  s.  103  (5),  when  a  receiving  order 
is  made  upon  a  judgment  summons  under  the  provisions  of  that  section. 

(2.)  A  bankruptcy  notice  under  this  Act  shall  be  in 
the  prescribed  form,'  and  shall  state  the  consequences  of 
non-compliance  therewith,  and  shall  be  served  in  the 
prescribed  manner.' 

'  r.  118  (i),  Form  No.  6  in  the  Appendix. 
'  r  r.  123  and  144. 

Receiving  Order, 
§•  Subject  to  the  conditions  herein-after  specified,' if  Jurisdiction 
a  debtor  commits  an  act  of  bankruptcy  the  Court  may,  deceiving 

order. 
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6f  8*  on  a  bankruptcy  petition  being  presented  eitfaer  by  a 
creditor «  or  by  the  debtor  *  make  an  order,  in  this  Act 
called  a  receiving  order,^  for  the    protection    of   the 


Conditiont 
on  which 
creditor  may 
petition. 


>«.6a]sd7.  •s8.  •5-9- 

The  recdving  ori«r  is  an  interlociitorj  pnyrrHing.  whidi  may  or  maj 
n<i(  culminate  tn  the  debtor  bcmg  adjcdged  bankrupt^  and  this  depends  upon 
whether  the  creHiton  do  or  do  not  resolve  to  accept  a  oompositioa  or 
scheme  of  arrangement  which  is  approved  by  the  Court  (s.  i8  (i)(2)  (8)  >, 
for  if  they  do  nfA  so  resolve  or  resolve  that  he  be  adjndicated  bankropt 
the  Court  will  make  the  adjudication  (s.  20  (i) ). 

Upon  the  adjudication  being  made  the  debtor's  property  thereupon  vests 
in  the  trustee  (s.  ao  ( i) ),  so  that  until  that  time  the  debtor  is  not  divested 
of  his  property  although  possession  thereof  has  been  taken  by  an  officia] 
receiver  on  the  making  of  the  receiving  order  (s.  9). 

Power  is  given  to  annul  the  receiving  order  in  certain  cases  (s.  14). 

6, — (i.)  A  creditor  shall  not  be  entitled  to  present  a 
bankruptcy  petition  against  a  debtor  unless — 

(^.)  The  debt  owing  by  the  debtor  to  the  petitioning 
creditor,  or,  if  two  or  more  creditors  join  in  the 
petition,  the  aggregate  amount  of  debts  owing 
to  the  several  petitioning  creditors,  amounts  to 
fifty  pounds,  and 

(6.)  The  debt  is  a  liquidated  sum,  payable  either 
immediately  or  at  some  certain  future  time, 
and 

Under  the  Bankruptcy  Act,  1869,  the  petitioning  creditors'  debt  must 
have  l>een  a  liquidated  sum  '*due  at  law  or  in  equity,"  and  this  was  judi- 
cially construed  to  mean  **  presently  payable  "  {Ex  pit  Sturl,  In  re  Pearcy^ 
L«  K.  13,  Eq.  309)  ;  but  the  words  of  the  present  Act  expressly  declare 
that  it  may  be  **  payable  either  immediately  or  at  some  future  time."  The 
words  **  at  law  or  in  equity  '*  are  struck  out,  probably  because  the  Judica- 
ture Act,  1873,  s.  25,  provides  that  where  the  rules  of  law  and  eq\iity 
conflict,  the  latter  are  to  prevail,  and  consequently  a  debt,  whether  formerly 
enforceable  at  law  or  in  equity  only,  is  equally  one  on  which  an  action  can 
now  be  brought  in  the  High  Court,  and  would  therefore /n'm^  foLcU  be  one 
on  which  the  petition  might  be  founded. 

An  equitable  assignee  of  a  debt  may  petition  without  joining  the  assignor 
{Exf4t  CMfet\  In  9X  Bmliit^  L.  R.  20,  £q.  762), 

A  bare  trustee  cannot  petition  without  joining  his  ctstm  qui  trust  {Ex  pte 
Cu/Uy,  lu  rt  A^Ams,  9  Ch.  D.»  307), 

A  debt  due  to  a  receiver  in  that  capacity  would  appear  to  be  a  good 
{petitioning  ctttUtor  »  debt  {Exptt  ETufyis^  In  rt  Ltwis^  2  Ch.  D.,  423). 
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But  liquidated  damages  ordered  to  be  paid  by  a  co-respondent  in  a         s«  6* 

divorce  suit  to  the  petitioner,  he  undertaking  to  pay  the  same  into  the         

Registry,  does  not  constitute  a  good  petitioning  creditor's  debt,  for  when 
paid  in  non  constat  that  he  will  be  entitled  to  any  portion  of  them  {Ex 
pU  Muirhead,  In  re  Muirhtad^  2  Ch.  D.,  22).  So,  too,  a  surety  cannot 
petition  against  his  co-surety  until  it  is  clear  that  he  has  paid  more  than  hb 
share  of  the  debt  due  to  the  principal  creditor  {Ex  pte  Snawdon^  In  re 
Snawdon^  17  Ch.  D.,  44). 

The  amount  of  differences  as  ascertained  by  the  Official  Assignee  of  the 
Stock  Exchange  to  be  due  from  a  defaulter,  a  member  of  that  body,  would 
support  a  petition  {Ex  pie  fVard^  In  re  Ward^  22  Ch.  D.,  132). 

The  debt  must  have  existed  at  the  time  of  the  act  of  bankruptcy  {Ex  pte 
Hayward^  In  re  Hayward,  L.  R.  6,  Ch.  546),  where  it  was  held  that  an 
acceptance  written  prior  to  but  not  issued  as  a  bill  of  exchange  until  after 
the  act  of  bankruptcy  would  not  support  a  petition 

A  creditor  whose  debt  is  sufficient  to  entitle  him  to  present  a  petition 
against  all  the  partners  of  a  firm  may  present  a  petition  against  any  one 
or  more  of  them  without  including  the  rest  (s.  1 10). 

{c)  The  act  of  bankruptcy  on  which  the  petition  is 
grounded  has  occurred  within  three  months 
before  the  presentation  of  the  petition,  and 

{d.)  The  debtor  is  domiciled  in  England,  or,  within  a 
year  before  the  date  of  the  presentation  of  the 
petition,  has  ordinarily  resided  or  had  a  dwelling 
house  or  place  of  business  in  England. 

This  is  founded  on  a  similar  proviso  in  the  Bankruptcy  Act  for  Scotland, 
19  &  20  Vict.,  c.  79,  s.  13,  B. 
See  notes  to  s.  2. 
As  to  the  proper  Court  in  which  to  present  the  petition,  see  s.  95. 

(2.)  If  the  petitioning  creditor  is  a  secured  creditor,^  he 
must,  in  his  petition,  either  state  that  he  is  willing  to 
give  up  his  security  for  the  benefit  of  the  creditors  in  the 
event  of  the  debtor  being  adjudged  bankrupt,  or  give 
an  estimate  of  the  value  of  his  security.^  In  the  latter 
case,  he  may  be  admitted  as  a  petitioning  creditor  to  the 
extent  of  the  balance  of  the  debt  due  to  him,  after 
deducting  the  value  so  estimated  in  the  same  manner 
as  if  he  were  an  unsecured  creditor. 

'  A  definition  of  a  secured  creditor  is  given  in  s.  168.  See  further ,  as  to 
secured  creditors  in  notes  to  s.  9  (2). 

'  The  omission  of  this  statement  from  the  petition  would  appear  to  be  a 


to 
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$•  7*         fonoal  defect  capable  of  amendment  (ExfU  VanderlimUn^  In  rt 

ao  Ch.  D.,  2«9),  see  ss.  105  (3),  and  143  (i). 

As  to  proof  of  debts  by  secured  creditors,  see  Sch.  II.,  ss.  9 — 18. 


Proceedings 
and  order 
on  creditor's 
pclition. 


7. — (i.)  A  creditor's  petition*  shall  be  verified  by  affi- 
davit of  the  creditor,  or  of  some  person  on  his  behalf 
having  knowledge  of  the  facts,*  and  served  in  the  pre- 
scribed manner.^ 

^  As  to  the  form  of  the  petition,  see  r.  125  and  Form  No.  10  in  Appen- 
dix. It  must  also  be  attested  (r.  127)  and  filed  (r.  126).  Upon  presenting 
it  the  petitioner  must  deposit  ;^5  with  the  official  receiver  (r.  128). 

"  r  r.  130 — 132. 

Before  sealing  copies  of  the  petition  for  service  the  R^strar  shall 
investigate  the  statements  in  the  petition,  and  where  some  of  such  state- 
ments cannot  be  verified  by  affidavit,  witnesses  may  be  summoned  to  prove 
the  same  (r.  133). 

'  r  r.  144 — 148  and  136. 

The  time  and  place  of  hearing  shall  be  appointed  by  the  Rq^trar,  and 
notice  thereof  written  on  the  petition  and  sealed  copies  (r.  135). 

As  a  rule,  a  creditor's  petition  is  not  to  be  heard  until  eight  days  after 
service  (r.  149  (2)). 

(2.)  At  the  hearing  the  Court  shall  require  proof  of  the 
debt^  of  the  petitioning  creditor  of  the  service  of  the 
petition,  and  of  the  act  of  bankruptcy,  or,  if  more  than 
one  act  of  bankruptcy  is  alleged  in  the  petition,  of  some 
one  of  the  alleged  acts  of  bankruptcy,  and,  if  satisfied 
with  the  proof,  may  make  a  receiving  order  in  pursuance 
of  the  petition. 

^  In  addition  to  the  ordinary  affidavit  verifying  generally  the  facts  alleged 
in  the  petition  required  by  sub-s.  (i),  which  is  made  merely  for  the  purpose 
of  having  the  petition  sealed  (iS'x  pte  Lindsay^  In  re  Lindsay,  L.  R.  19, 
Eq.  $2 ;  Ex  pte  Dodd^  In  re  Omiston,  3  Ch.  D.,  452). 

As  a  rule,  it  would  seem  obligatory  on  the  Court,  when  the  statutory 
requisites  are  proved,  to  make  the  order,  notwithstanding  that  the  debtor 
is  willing  to  pay  the  petitioning  creditor's  debt  and  costs  {Ex  pte  Brigstocke^ 
In  re  Brigstocke,  4  Ch.  D.,  348  ;  Ex  pte  Boss,  In  re  iVhalley,  L,  R.  18, 
Eq.  375 ;  see,  too,  Ex  pte  Claxton,  In  re  Claxton,  L.  R.  7,  Ch.  532). 

For  further  details  as  to  the  procedure  on  the  hearing,  see  r  r.  137 — 141. 

(3.)  If  the  Court  is  not  satisfied  with  the  proof  of  the 
petitioning  creditor's  debt,  or  of  the  act  of  bankruptcy. 
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or  of  the  service  of  the  petition,  or  is  satisfied  by  the       s.  7. 
debtor  that  he  is  able  to  pay  his  debts,  or  that  for  other  ' 

sufficient  cause  no  order  ought  to  be  made,^  the  Court 
may  dismiss  the  petition. 

^  i.e.f  although  satisfied  with  the  proof  of  the  particular  dobt  on  which 
the  petition  is  founded.  This  appears  to  meet  the  case  suggested  by  James, 
L.  J.,  in  Ex  pte  Brigstocke^  In  re  Brigstockty  4  Ch.  D.,  348,  of  a  man 
bend  fide  disputing  a  debt,  and  all  along  intending  to  pay  it  w!ien  it  should 
be  proved  against  him,  who,  although  the  debt  may  be  established,  ought 
not  to  be  made  a  bankrupt.  The  existence  of  a  prior  sequestration  or 
bankruptcy  in  Scotland  or  Ireland  is  diprimd  facie  reason  for  the  Court  not 
to  exercise  its  jurisdiction  {Ex  pte  Rddmon,  In  re  Robinson^  22  Ch.  D.,  cf. 
Ex  pte  McCulloeh,  In  re  McCulloch,  14  Ch.  D.,  716). 

Where  petitions  have  been  presented  by  persons  who  have  bought  up 
debts,  not  with  the  hand  fide  object  of  obtaining  payment  of  them,  but  for 
some  collateral  purpose,  as  for  instance,  of  extorting  money  from  or  putting 
undue  pressure  upon  a  debtor,  or  making  him  a  bankrupt  \i  ith  a  view  to 
obtain  his  removal  from  a  trusteeship,  the  Courts  have  considered  such  pro- 
ceedings  inequitable  and  an  abuse  of  the  bankruptcy  law,  and  have  ac- 
cordingly refused  to  adjudicate  {In  re  Davies^  Ex  pte  King,  3  Ch.  D.,  461  ; 
Ex  pte  Griffin,  In  re  Adatns,  12  Ch.  D.,  480;  Ex  pte  Harper,  In  re 
Pooley,  20  Ch.  D.,  685). 

Where  there  are  more  respondents  than  one  to  a  petition,  the  Court  may 
dismiss  it  as  to  one  or  more  of  them,  without  prejudice  to  the  elTect  of  the 
petition  as  against  the  other  or  others  of  them  (s.  1 1 1 ). 

(4.)  When  the  act  of  bankruptcy  relied  on  is  non- 
compliance with  a  bankruptcy  notice  to  pay,  secure,  or 
compound  for  a  judgment  debt,  the  Court  may,  if  it 
thinks  fit,  stay  or  dismiss  the  petition  on  the  ground  that 
an  appeal  is  pending  from  the  judgment. 

The  court  may  on  other  grounds  adjourn  or  dismiss  a  petition  founded 
on  this  alleged  act  of  bankruptcy  (r.  151). 

(5.)  Where  the  debtor  appears  on  the  petition,  and 
denies  that  he  is  indebted  to  the  petitioner,  or  that  he  is 
indebted  to  such  an  amount  as  would  justify  the  petitioner 
in  presenting  a  petition  against  him,  the  Court,  on  such 
security  (if  any)  being  given  as  the  Court  may  require 
for  payment  to  the  petitioner  of  any  debt  which  may  be 
established  against  him  in  due  course  of  law,  and  of  the 
costs  of  establishing  the  debt,  may  instead  of  dismissing 
the  petition  stay  all  proceedings  on  the  petition  for  such 
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8.  7.       time  as  may  be  required  for  trial  of  the  question  relating 
to  the  debt. 

Proceedings  to  be  taken  after  the  trial  of  the  disputed  question,  if  in 
fiivour  of  the  creditor,  by  him  (r.  142),  or  by  the  debtor  if  in  his  favour 

(r.  143). 
The  Court  had  a  similar  discretionary  power  on  the  hearing  of  a  petition, 

or  of  an  application  to  dismiss  a  debtor's  summons,  under  ss.  9  and  7 

respectively  of  the  Bankruptcy  Act,  1869,  and  this  Act  being  in  pari  materiA^ 

the  Court  will  probably  be  guided  by  the  same  principles  in  determining 

whether  or  not  security  should  be  given. 

The  bona  fides  of  the  dispute  as  to  the  debt,  the  solvency  of  the  alleged 
debtor,  and  the  probability  of  the  creditor's  success  in  the  action  are  all 
elements  to  be  considered.  In  Ex  pte  fVeir,  In  re  Weir,  L.  R.  7,  Ch.  319, 
the  Court  being  of  opinion  that  the  creditor  was  not  likely  to  succeed, 
reversed  the  order  of  the  Court  below  requiring  security.  This  decision 
was  followed  in  Ex  pte  IVard,  In  re  Ward,  20  Ch.  D.,  356,  though  the 
Court  there  required  security  on  the  ground  that  there  was  no  reasonable 
ground  for  supposing  that  the  defence  would  be  successful.  In  Ex  pu 
Sewell,  In  re  Sewell,  13  Ch.  D.,  266»  Thesiger  L.  J.  says :  "I  assent  to 
that  (f.^.,  the  proceedings  being  stayed  on  the  terms  of  security  being  given) 
only  because  it  appears  to  be  in  accordance  with  the  previous  decisions  of 
this  Court  in  cases  in  which  the  weight  of  the  evidence  is  in  favour  of  the 
creditor.  But  for  those  decisions  I  should  have  thought  that  the  proceed- 
ings ought  to  be  stayed  unconditionally.  ....  I  think  the  provisions 
of  the  Act  were  not  intended  to  apply  where  the  debtor  is  solvent  and  has 
a  bond  fide  defence  to  the  claim."  This  case  was  adopted  as  laying  down 
the  law  on  the  subject  by  Jessel,  M.  R.,  in  the  Court  of  Appeal  [,Ex  pie 
Jacobscn,  In  re  Pincoffs,  22  Ch.  D.,  312). 

The  above  authorities  have  been  selected,  but  the  following  may  be 
consulted  :  Ex  pte  Lowenthai,  In  re  LowentfuU,  L.  R.  9,  Ch.  324 ;  Ex  pte 
Rowan,  In  re  Kiddell,  L.  R.  9,  Ch.  617  ;  Ex  pte  Marshall,  In  re  Marshall, 

5  Ch.  D.,  873 ;  Ex  pte  Turtter,  In  re  Turner,  L.  R.  10,  Ch.   175 ;  In  re 
Lathofn,  Ex  pte  Latham,  4  Ch.  D.,  106;  Ex  pte  ffos/ord.  In  re  Smith, 

6  Ch.  D.,  215. 

As  to  the  general  power  of  the  Court  to  stay  proceedings  at  any  time, 
see  s.  109. 

(6.)  Where  proceedings  are  stayed,  the  Court  may,  if 
by  reason  of  the  delay  caused  by  the  stay  of  proceedings  or 
for  any  other  cause  it  thinks  just,  make  a  receiving  order 
on  the  petition  of  some  other  creditor,  and  shall  there- 
upon dismiss,  on  such  terms  as  it  thinks  just,  the  petition 
in  which  proceedings  have  been  stayed  as  aforesaid. 

Where  the  petitioning  creditor  does  not  proceed  with  due  diligence  the 
Court  may  substitute  another  creditor  in  his  place,  and  give  him  the  carriage 
of  the  proceedings  (s.  107). 
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(7.)  A  creditor's  petition  shall  not,  after  presentment,  8S.  7 — 0. 
be  withdrawn  without  the  leave  of  the  Court. 

And  if  a  creditor  neglects  to  appear  on  his  petition,  he  cannot  alone  or 
jointly  with  any  other  person  present  any  subsequent  petition  against  the 
same  debtor  or  debtors  in  respect  of  the  same  act  of  bankruptcy,  without 
the  leave  of  the  Court  to  which  his  first  petition  was  presented  (r.  149). 

8. — (i.)  A  debtor's  petition  shall  allege  that  the  debtor  Debtor's 
is  unable  to  pay  his  debts,  and  the  presentation  thereof  ^^gj°"  *°*^ 
shall  be  deemed  an  act  of  bankruptcy  without  the  pre-  thereon, 
vious  filing  by  the  debtor  of  any  declaration  of  inability 
to  pay  his  debts,  and  the  Court  shall  thereupon  make  a 
receiving  order. 

(2.)  A  debtor's  petition  shall  not,  after  presentment,  be 
withdrawn  without  the  leave  of  the  Court 

As  to  the  form  of  the  petition,  see  r.  125  and  Form  No.  4  in  the  Ap- 
pendix. 

It  must  also  be  attested  (r.  127)  and  filed  (r.  126). 

Upon  presenting  it  the  debtor  must  deposit  £$  with  the  official  receiver 
(r.  128). 

When  the  petition  is  filed  a  receiving  order  shall  be  made  forthwith 

(r.  149(0). 

A  debtors'  petition  by  a  firm  must  be  accompanied  by  an  affidavit  made 
by  one  at  least  of  the  partners  stating  the  names  of  the  firm  and  that  they 
aU  concur  in  the  petition  (r.  194). 


9, — (i.)  On  the  making  of  a  receiving  order  an  official  Effect  of 
receiver  shall  be  thereby  constituted  receiver  ^  of  theJIJ^^^^"^ 
property  of  the  debtor,  and  thereafter,  except  as  directed 
by  this  Act,«  no  creditor  to  whom  the  debtor  is  indebted 
in  respect  of  any  debt  provable  in  bankruptcy  3  shall  have 
any  remedy  against  the  property  or  person^  of  the 
debtor  in  respect  of  the  debt,  or  shall  commence  any 
action  or  other  legal  proceedings  unless  with  the  leave  of 
the  Court  and  on  such  terms  as  the  Court  may  impose. 

^  The  official  receiver  is  also  constituted  trustee  until  one  is  appointed 
(s.  54  (i)  )•  and  while  acting  as  receiver  and  manager  has  the  same  powers 
as  a  receiver  appointed  by  the  High  Court  (s.  70,  sub-s.  i  (a)  and  (2) ). 

If  any  person  other  than  a  landlord  distraining  for  a  year's  rent  (s.  42) 
disturb  a  receiver  in  possession  of  the  debtor's  property,  he  is  guilty  of  a 
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S.  0.         contempt  of  Court  (^x  pte  Cochram,  In  n  Mead^  L.  R.  20,  Eq.  282 ;  Ex 
pie  Tiilf  In  re  Mayhew^  L.  R.  16,  Eq.  97). 

'  This  is  intended  to  save  the  landlord's  right  of  distress  (s.  42). 

'  As  to  what  is  a  provable  debt,  see  s.  37.  An  action  in  respect  of  a  debt 
incurred  by  fraud  from  which  the  bankrupt  would  not  be  released  by  his 
discharge  (s.  50  (i.) )  ought  nevertheless  to  be  restrained  (s.  10  (2.) )  mitil 
that  time  if  the  debt  is  capable  of  proof  in  the  bankruptcy  [^Cobham  r. 
Dalton^  L.  R.  10,  Ch.  655). 

^  Although  a  debtor  cannot  be  attached  for  non-payment  of  a  sum  of 
money  after  the  receiving  order,  yet  it  would  appear  that,  if  he  has  been 
attached  and  is  in  prison  at  the  time  of  the  making  of  the  receiving  order 
he  would  not  ipso  facto  be  entitled  to  his  release  {Earl  of  Lewes  v.  Bamett^ 
6Ch.  D.,  252). 

The  Crown  being  expressly  mentioned  (s.  150)  would,  it  seems,  be 
prevented  by  the  words  of  the  section  from  enforcing  any  remedy  it  might 
have  against  a  debtor  except  as  to  the  debts  mentioned  in  s.  30  (i)  cf,  {Es 
pte  Postmaster-General t  In  re  Bonham^  10  Ch.  D.,  595). 

At  any  time  after  the  presentation  of  a  bankruptcy  petition,  that  is,  even 
before  a  receiving  order  is  made,  the  Court  of  Bankruptcy  may  stay  any 
action,  execution,  or  other  legal  process,  the  Court  in  which  the  proceedings 
are  pending  having  a  similar  power  (s.  10  (2) ). 

There  may  be  included  in  a  receiving  order  an  order  staying  any  action 
or  proceeding  against  the  debtor  or  staying  proceedings  generally  (r.  152). 

Where  a  receiving  crder  has  been  made  in  the  High  Court  the  Judge 
making  that  order  is  also  empowered  to  transfer  to  himself  any  action, 
pending  in  any  other  Division,  brought  or  continued  by  or  against  the 
bankrupt  (s.  102  (4) ). 

A  receiving  order  against  a  firm  operates  as  one  against  each  of  the 
persons  who,  at  the  date  of  the  order,  is  a  partner  (r.  195). 

(2.)  But  this  section  shall  not  affect  the  power  of  any 
secured  creditor  to  realize  or  otherwise  deal  with  his 
security  in  the  same  manner  as  he  would  have  been 
entitled  to  realize  or  deal  with  it  if  this  section  had  not 
been  passed. 

A  secured  creditor  is  defined  as  :  "a  person  holding  a  mortgage  charge 
or  lien  on  the  property  of  the  debtor  or  any  part  thereof  as  a  security  for  a 
debt  due  to  him  from  the  debtor  "  (s.  168). 
Execution  An  execution  creditor  might  be   considered  a  secured  one.     Having 

creditor.  caused  his  debtor's  goods  to  be  seized  by  the  Sheriff  without  any  notice  of 

an  act  of  bankruptcy  he  would  primA  faeie  be  entitled  to  have  them  sold, 
and  to  the  proceeds  of  such  sale,  unless  there  is  some  Statutory  enactment 
to  take  away  or  modify  such  right  {Ex  pte  Rocke^  In  re  Hall,  L.  R.  6,  Ch« 
795,  at  p.  800 ;  Ex  pte  Villarsy  In  re  Rogers ^  L.  R.  9,  Ch.  432,  443),  but 
ss.  45  and  46,  infrhy  regulate  his  rights  and  deprive  him  of  the  benefit  of 
the  execution  unless  it  has  been  ''completed'*  in  accordance  with  the 
requirements  of  those  sections. 
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A  garnidiee  order  absolute  {Ematmel  v.  Bridger^  L.  R.  9,  Q.  B.,  286) ;         3^  g^ 

or  nin  {Lowe  v.  Blakemore^  L.  R.  10,  Q.  B.,  4S5  ;  and  Ex  ptc  Joselyne^  

In  re  fVa/f,  8  Ch.  D.,  327,  overruling  £x  pte  Greenwayj  In  re  AdamSy  Garnishee 
L.  R.  16,  £q.  619),  when  served  upon  the  garnishee,  was  held  to  bind  the  order, 
debt  in  the  hands  of  the  garnishee  as  against  the  judgment  debtor  so  as  to 
give  the  judgment  creditor  a  security  upon  the  debtor's  property  ;  but  now 
the  creditor  would  derive  no  benefit  from  the  order  unless  the  debt  has 
actually  been  received  by  him  before  the  date  of  the  receiving  order, 
without  notice  of  the  presentation  of  the  bankruptcy  petition  or  any  avail- 
able  act  of  bankruptcy  (s.  45). 

The  service  of  a  writ  of  foreign  attachment  in  the  Lord  Mayor's  Court 
upon  the  garnishee  being  a  process  to  compel  the  appearance  of  the 
defendant  does  not  constitute  the  plaintiff  a  secured  creditor  {Ltiy  v.  Lovell^ 
14  Ch.  D.,  234,  overruling  s.&,  11  Ch.  D.,  220;  see,  too,  Ex  pte  Sear, 
In  re  Prue,  17  Ch.  D.,  74),  neither  docs  the  mere  service  of  a  writ  of 
sequestration  {Ex  pu  Nelson^  In  re  Hoare^  14  Ch.  D.,  41). 

The  landlord's  right  to  distrain  is  limited  to  one  year's  rent  accrued  due  Landlord, 
prior  to  the  date  of  the  order  of  adjudication  (s.  42). 

An  equitable  mortgagee  was  held  entitled  to  proceed  to  the  realisation  Equitable 
of  his  security,  by  an  action  in  the  Chancery  Division  for  an  account  and  mortgages 
foreclosure,  even  after  the  initiation  of  bankruptcy  proceedings  {Ex  pte  *"^  interests. 
Pannell,  In  re  England,  6  Ch.  D.,  335  ;  Ex  pte  Hirst,  In  re  Wherly, 
II  Ch.  D.,  278 ;  White  v.  Simmons,  L.  R.  6,  Ch.  555). 

An  agreement  which  passes  an  equitable  interest  in  the  chattels  from  the 
very  time  when  the  contract  is  entered  into  {Brown  v.  Bateman,  L.  R., 
2  C.  P.,  272 ;  In  re  IVaugh,  Ex  pte  Dickin,  4  Ch.  D.,  524,  cf.  Ex  pte 
Jay,  In  re  Harrison,  14  Ch.  D.,  19)  will,  upon  a  forfeiture  thereunder  by 
the  bankruptcy  of  the  grantor,  entitle  the  grantee  to  the  chattels  as  against 
the  trustee  in  bankruptcy  of  the  grantor  ;  it  is  otherwise,  however,  if  the 
chattels  are  to  remain  the  property  of  the  debtor  until  his  bankruptcy 
{Ex ^e  Jay,  In  re  Harrison,  14,  Ch.  D.,  19). 

Assignments  of  personal  chattels  and  licenses  to  take  possession  thereof  Bills  of  Sale. 
as  security  for  any  debt  are  void  unless  registered  under  the  Bills  of  Sale 
Acts,  1878(41  &  42  Vict.,  c.  31)  and  1882  (45  &  46  Vict.,  c.  43)  {Ex pte 
Ntwitt,  In  re  Garrud,  16  Ch.  D.,  522). 

Money  was  paid  into  Court  and  the  action  referred  to  arbitration,  but  Money  in 
before  the  award  the  defendant  filed  his  petition  for  liquidation — ^it  was  held  Court, 
that  the  plaintiff  was  a  secured  creditor  to  the  amount  of  his  claim  {Ex  pte 
Banner,  In  re  Keyworth,  L.  R.  9,  Ch.  379).  So,  too,  where  money  was 
paid  into  Court  to  abide  the  event  of  an  action  for  the  debt  in  pursuance  of 
an  order  made  upon  a  debtor's  summons  it  was  held  that  the  summoning 
creditcH*,  the  action  having  been  decided  in  his  favour,  was  entitled  to  the 
money  as  against  the  trustee  of  the  debtor  who  was  adjudicated  bankrupt 
upon  a  petition  subsequently  presented  by  another  creditor  {Ex pte  Bouchard, 
In  re  Moojen,  12  Ch.  D.,  26). 

A  bank  by  its  articles  of  association  had  a  lien  upon  the  shares  of  a  Companv's 
shareholder  in  respect  of  monies  due  firom  him  to  the  bank — one  of  two  ^^^  <>**  snares, 
partners  held  shares  which  were,  although  unknown  to  the  bank,  in  fact 
portnenlup  property  and  the  firm  was  indebted  to  the  bank — ^held,  that  the 


i6 


The  Bankruptcy  Act,  1883. 


8.  10.       bank  had  a  security  upon  the  esUte  of  the  banknipti  (In  rt  CoUU^ 
Mamhister  and  County  Bank,  3  Ch.  D.,  481). 


Dtscretionaiy 
powers  as  to 
appointment 
of  receiver 
and  stay  of 
proceedings. 


10. — (i.)  The  Court  may,  if  it  is  shown  to  be  necessaiy 
for  the  protection  of  the  estate,  at  any  time  after  the 
presentation  of  a  bankruptcy  petition,  and  before  a 
receiving  order  is  made,  appoint  the  official  receiver  to 
be  interim  receiver  of  the  property  of  the  debtor,  or  of 
any  part  thereof,  and  direct  him  to  take  immediate  pos- 
session thereof  or  of  any  part  thereof 

It  is  only  in  exceptional  cases — that  is,  if  it  is  shown  to  be  necessary  for 
the  protection  of  the  estate — that  an  interim  receiver  will  be  appointed 
bififre  the  receiving  order  is  made,  but  when  appointed  the  official  receiFer 
will  have  the  same  powers  as  a  receiver  appointed  by  the  High  Coort 
(s.  70  (2) ). 

The  application  may  be  made  by  a  creditor  or  by  the  debtor  and  must  be 
supported  by  affidavit.  In  granting  the  application  the  Court  may  impose 
terms  as  to  deposit  for  expenses  and  otherwise  (r.  134). 

(2.)  The  Court  ^  may  at  anytime  after  the  presentation 
of  a  bankruptcy  petition  stay  any  action,  execution,*  or 
other  legal  process  3  against  the  property  or  person  of 
the  debtor,  and  any  Court  in  which  proceedings  are 
pending  against  a  debtor  may,  on  proof  that  a  bank- 
ruptcy petition  has  been  presented  by  or  against  the 
debtor,  either  stay  the  proceedings  or  allow  them  to 
continue  on  such  terms  as  it  may  think  just^ 

^  *'  The  Court "  means  the  Court  having  jurisdiction  in  bankruptcy 
(s.  168). 

The  first  part  of  this  sub-section  is  taken  from  section  13  of  the  Bank- 
ruptcy Act,  1869,  the  words  '*  in  respect  of  any  debt  provable  in  bank- 
ruptcy," being  omitted.  Notwithstanding  the  oiiussion  of  these  words  it 
is  submitted  the  Court  ought  not  to  restrain  any  action  against  the  bank- 
rupt to  which  his  discharge  would  not  be  a  defence,  {Ex  pte  Coker,  In  re 
Blake,  L.  R.  lo,  Ch.  652),  e.g,y  an  action  of  tort  {Ex  pie  Bourn,  In  re 
Edwards,  L.  K.  9,  Ch.  673;  In  re  Meade,  Ex  pte  Harold^  3  Ch.  D.,  119), 
unless  it  is  one  founded  on  a  debt  or  liability  which  is  nevertheless 
provable  in  bankruptcy,  e,g,,  a  breach  of  trust — in  such  a  case  the  action 
should  be  stayed  until  the  bankrupt  has  obtained  his  discharge  {Cobham  v. 
Daiton^  L.  R.  10,  Ch.  655 ;  Ex  pte  Hemming,  In  re  ChatterUn, 
13  Ch.  D.,  163). 

The  power  is  a  discretionary  one,  and  ought  to  be  exercised  when  the 
action  is  clearly  vexatious,  and  without  foundation  (Ex  pie  Lopet^  In  re 
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Lopezy  5  Ch.  D.,  65),  or  is  brought  with  the  object  of  disputing  in  another  SS.  I  Of  ll> 

Court   the    composition    proceedings  (/«    re    TTiorpe^    Ex  pte   Hartel^  

L.  R.  8,  Ch.  743). 

Where  an  action  was  brought  against  partners,  the  Court  refused  to  stay 
it  at  the  instance  of  a  separate  creditor  of  one  of  them  whose  affairs  were 
in  liquidation  {Ex  pte  Isaac ^  In  re  De  Vecchi^  L.  R.  6,  Ch.  58),  and  an 
action  brought  against  a  liquidating  debtor  and  another,  the  Court  allowed 
to  proceed,  but  restrained  the  plaintifT  from  enforcing  judgment  against 
the  property  or  person  of  the  liquidating  debtor  {Ex  pte  Mills,  In  re 
Manning,  L.  R.  6,  Ch.  594). 

The  application  to  stay  should  be  made  without  delay  {Hid), 

Proceedings  taken  in  Ireland  or  the  Colonies  by  creditors  residing  in 
England  may  be  restrained  {/n  re  Tatt,  Ex  pte  Tail,  L.  R.  13,  Eq.  311  ; 
Ex  pte  Rogers,  In  re  Boustead,  16  Ch.  D.,  665  ;  cf.  Moor  v.  Anglo  Italian 
Bank,  10  Ch.  D.,  681),  but  not  by  creditors  residing  abroad  {In  re 
Chapman,  L.  R.  15,  Eq.  75). 

If  an  injunction  is  granted  and  an  undertaking  given  to  be  answerable 
in  damages,  such  undertaking  should,  if  the  injunction  is  dissolved,  be 
enforced  without  delay,  otherwise  the  Court  may  refuse  to  enforce  it  {Ex 
pte  Hall,  In  re  Wood,  23  Ch.  D.,  644). 

'  After  a  bankruptcy  had  been  annulled  upon  the  acceptance  of  a  com- 
position, the  Court  restrained  a  creditor  who  had  taken  possession  before  the 
bankruptcy  from  proceeding  with  his  execution  {In  re  Chidley,  In  re 
Lennard,  I  Ch.  D.,  177). 

'  ''Legal  process'* — these  words  include  a  sequestration  issued  by  the 
Chancery  Division  {Ex  pte  Hughes,  In  re  Browne,  L.  R.  12,  Eq.  137), 
and  a  distress,  Ex  pte  Hill,  In  re  Roberts,  6  Ch.  D.,  63),  unless  the  dis- 
trainor  is  given  the  same  rights  as  a  landlord  {Ex  pte  Birmingham  and 
Staffordshire  Gas  Light  Co.,  L.  R.  11,  Eq.  615). 

*  When  a  receiving  order  is  made  in  the  High  Court,  the  Judge  making 
the  order  also  has  power  to  transfer  to  himself  any  action  pending  in  any 
other  division  brought  or  continued  by  or  against  the  bankrupt  (s.  102  (4)). 

As  to  the  mode  of  serving  an  order  staying  proceedings,  see  s.  1 1. 

11,  Where  the  Court  makes  an  order   staying  any  Service  of 
action  or  proceeding,  or  staying  proceedings  generally,  pj^^?^ 
the  order  may  be  served  by  sending  a  copy  thereof, 
under  the  seal  of  the  Court,  by  prepaid  post  letter^  to  the 
address  for  service  of  the  plaintiff  or  other  party  pro- 
secuting such  proceeding. 

^  Such  letter  must  be  registered  (r.  82). 

It  is  to  be  observed  that  this  mode  of  service  is  permissive  only,  so  that 
service  of  the  order  in  the  ordinary  manner  (r  r.  79,  81  and  25),  would  not 
probably  be  invalid.  Notice  of  the  order  might  be  given  by  telegram  in  such 
a  way  as  to  render  the  person  receiving  the  notice  liable  as  for  a  contempt 
of  Court  in  disobeying  it  {Ex pte  LangUy,  In  re  Bishop,  Ch.  D. ,  1 10). 
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88. 12,  13.       12.— (i)  The  official  receiver  of  a  debtor's  estate  may, 

PowcTto        ^"  ^^  application  of  any  creditor  or  creditors,  and  if 

appoint  special  satisfied  that  the  nature  of  the  debtor's  estate  or  business 

manager.         ^^  ^^^  interests  of  the  creditors  generally  require  the 

appointment    of  a    special    manager  of  the  estate  or 

business    other   than   the   official    receiver,    appoint    a 

manager  thereof  accordingly  to  act  until  a  trustee  is 

appointed,  and  with  such  powers  (including  any  of  the 

powejs  of  a  receiver)  as  may  be  entrusted  to  him  by  the 

official  receiver. 

The  suggestion  for  the  appointment  of  a  special  manager  is  to  emanate 
from  the  creditors,  but  the  appointment  is  to  be  made  by  the  ofiicxal 
receiver  on  his  own  responsibility,  if  satisfied  that  the  nature  of  the  debtor's 
estate  or  business  or  the  interests  of  the  creditor's  generally  require  iL 
While,  therefore,  the  official  receiver  is  answerable  to  the  Board  of  Trade, 
as  one  of  its  officers,  as  well  as  to  the  Court  (s.  66  (i) )  for  an  improper 
appointment,  the  special  manager  himself  is  bound  to  regard  the  interests 
of  the  creditors  inasmuch  as  they  have  the  control  over  his  remuneiatxon 
(sub-s.  3,  infrh\  and  may,  by  a  special  resolution,  require  the  official 
receiver  to  remove  him  (r.  244). 

Whenever  the  employment  of  the  special  manager  seems  unnecessary  or 
unprofitable  to  the  estate  the  official  receiver  may  remove  him  (r.  244). 

Money  required  for  the  purposes  of  the  estate  may  be  raised  or  advanced 
by  the  special  manager  upon  the  authority  of  the  official  receiver  (s.  70  (i) 
{b) ),  and  interest  at  5  per  cent,  will,  as  a  rule,  be  allowed  u(>on  monies 
advanced  by  him,  but  if  he  make  an  advance  without  such  previous  authority 
he  will  be  entitled  to  an  indemnity  only  out  of  the  assets  and  cannot  obtain 
a  personal  order  against  the  trustee  for  repayment  {Ex  pte  Ixard^  In  rt 
Bushell,  23  Ch.  D.,  75). 

(2.)  The  special  manager  shall  give  security*  and 
account  in  such  manner  as  the  Board  of  Trade  may 
direct 

*  r.  253. 

(3.)  The  special  manager  shall  receive  such  remunera- 
tion as  the  creditors  may,  by  resolution  at  an  ordinary 
meeting,  determine,  or  in  default  of  any  such  resolution, 
as  may  be  prescribed.* 

*  r.  254. 

Advertise-  Jg,  Notice  of  every  receiving  order,  stating  the  name, 

wcehring        address,  and  description  of  the  debtor,  the  date  of  the 
^ler.  order,  the  Court  by  which  the  order  is  made,  and  the 
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date  of  the  petition,  shall  be  gazetted  and  advertised  in  a  88.  I8-I6- 
local  paper  in  the  prescribed  manner.^  ""^ 

^  When  a  receiving  order  is  made  the  Registrar  most  forthwith  give 
notice    thereof  both  to  the   official  receiver  and    the  Board  of  Trade 

(r.  153(1)). 

The  Board  of  Trade  shall  cause  it  to  be  gazetted  (r.  203),  and  the 
official  receiver  shall  advertise  it  (r.  153  (2)  and  s.  70  (i)  (/) ). 

A  copy  of  the  London  Gazelle  containing  a  notice  of  the  order  is  conclu- 
sive evidence  in  all  legal  proceedings  of  the  order  having  been  duly  made, 
and  of  its  date  (s.  132  (2) ). 

The  advertisement  ought  to  be  made  as  soon  as  possible,  for  although  it 
may  be  hard  on  a  debtor  who  has  a  bond  'fide  ground  of  appeal,  yet  great 
hardship  may  result  to  other  persons  by  reason  of  its  l)eing  delayed  {Ex  pie 
Jiahbidge,  In  re  Pooley,  8  Ch.  D.,  367,  372). 

14^ — If  in  any  case  where  a  receiving  order  has  been  Power  to 
made  on  a  bankruptcy  petition  it  shall  appear  to  the^Jf^g. 
Court  by  which  such  order  was  made,  upon  an  appli-  ceiving  order 
cation  by  the  official  receiver,  or  any  creditor  or  other  l^[^f "" 
person  interested,  that  a  majority  of  the  creditors   in 
number  and  value  are  resident  in  Scotland  or  in  Ireland, 
and  that  from  the  situation  of  the  property  of  the  debtor, 
or  other  causes,  his  estate  and  effects  ought  to  be  distri- 
buted among  the  creditors  under  the  Bankrupt  or  Insol- 
vent Laws  of  Scotland  or  Ireland,  the  said  Court,  after 
such  inquiry  as  to  it  shall  seem  fit,  may  rescind  the 
receiving  order  and  stay  all  proceedings  on,  or  dismiss 
the  petition  upon  such  terms,  if  any,  as  the  Court  may 
think  fit 

See  In  re  O^Reardon^  L.  R.  9,  Ch.  74. 

Proceedings  consequent  on  Order, 

15, — (i.)  As  soon  as  may  be  after  the  making  of  a  First  and 

receiving  order  against  a  debtor  a  general  meeting  of  his  ?*^*^'  "^*" 

creditors  Cin  this  Act  referred  to  as  the  first  meeting  of  creditors. 

creditors)  shall  be  held'  for  the  purpose  of  considering 

whether  a  proposal   for  a  composition   or  scheme  of 

arrangement  shall   be   entertained,^    or   whether   it   is 

expedient  that  the  debtor  shall  be  adjudged  bankrupt,^ 

c  2 
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M»  1A»  10*  ^^'^  generally  as  to  the  mode  of  dealing  vith  the  dditor^s 
property. 

'  S'A  la.'*T  'h-ir. /r»rr<r^T»  iirs  afitr  ibe  daic  ol*  ibe  recorisg  order,  anles 

*  It  :*  'h^  :  -'?  <"  th-r  .'T-.j^  recez-icT  :_■  rCy*  n  to  the  cnfli::*?  any  pto- 
'^^  4I  •;.-,..'*  SE»a»  r-iiic  ••r^:^  ni2.:e  br  the  ici:  <   s^  70    I     <"    ^ 

A  fc^-c'^r.':  'X  *-'.wr',-cr-:  n--c«tir^  to  accept  a  c.n:^ •.«>::;-«  or  scheme  of 
aj'ra;^'»r.v.frr.:  tar.r.^:  '«  r.::!:  -.inu-  ifter  ic  p-"  I:c  evamicarir-c  of  the  debtor 
u  tjA^^^'.^l  V.  18  2  3  I,  '  «t  o'-gh:  10  be  hdi  «iihin  fciortcen  dajs  of 
tr.^?  pTTK^l,  for  i.n!r»  *J)c  time  lie  ex:e;^icrj  the  de^-cor  runs  the  risk  of  beiiig 
a/:^  ^^ge/i  Lar.kn;pt  <&.  20  1 1 1  j. 

'  At  the  firU  meeting,  or  anj  aiijoarcmcnt  thereof,  the  creditors  may,  by 
ordiriary  rev^Iuti'^/n,  rcv>lve  that  the  debtor  be  adjadgcd  bankiupc,  where- 
uii'/n  the  (,f/an  vhall  adjudge  him  bankrupt  and  his  property  will  tbereupon 
ve%t  in  a  tniMee  (%.  20  (I) ). 

{2.)  With  respect  to  the  summoning  of  and  proceed- 
ings at  the  first  and  other  meetings  of  creditors,  the 
rules  in  the  First  Schedule  shall  be  observed. 

A  general  meeting  may  be  summoned  by  the  official  receiver  or  the 
truHtce  at  any  time.  It  is  their  duty  to  summon  one  when  so  directed  by 
the  (^ourt  or  on  a  request  in  writing  from  one>fourth  in  value  ot  the 
crcrliton  (Sch.  I.,  s.  5),  and  also  in  the  case  of  the  trustee  when  required 
to  do  fto  by  a  resolution  of  the  creditors  (s.  S9  (2) ). 

A  meeting  to  consider  the  propriety  of  removing  a  trustee,  if  one- fourth 
in  value  of  the  creditors  desire  it,  may  be  summoned  by  a  member  of  the 
cimmittee  of  inspection,  or  by  the  official  receiver  (r.  227.) 

Debtor**  IQ. — (i.)  Where  a  receiving  order  is  made  against  a 

X^ir"^^^  debtor,  he  shall  make  out  and  submit  to  the  official 
receiver  a  statement  of  and  in  relation  to  his  affairs  in 
the  prescribed  form,'  verified  by  affidavit,  and  showing 
the  particulars  of  the  debtor's  assets,  debts,  and 
liabilities,  the  names,  residences,  and  occupations  of  his 
creditors,  the  securities  held  by  them  respectively,  the 
dates  when  the  securities  were  respectively  given,  and 
such  further  or  other  information  as  may  be  prescribed 
or  as  the  official  receiver  may  require* 

>  r.  168,  Form  No.  35  in  the  Appendix. 

The  debtor  is  to  be  furnished  by  the  official  receiver  with  instructions  for 
the  preparation  of  his  statement  of  affiurs  (r  r.  168,  237). 
When  the  debtor  cannot  himself  prepare  a  proper  statement  of  afl&irs 
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the  official  receiver  may  at  the  expense  of  the  estate  employ  some  person        $•  1 6< 
to  assist  in  its  preparation  (s.  70  (2) ).  

The  official  receiver  or  some  person  deputed  by  him  must  also  hold  a 
personal  interview  with  the  debtor  for  the  purpose  of  investigating  his 
affairs  and  determining  whether  the  estate  should  be  administered  under 
section  121  (r.  237  (2) ).  The  debtor  is  bound  to  attend  at  the  time  and 
place  appointed  by  the  official  receiver  (r.  237  (3) ). 

If  the  debtor  is  liable  as  a  member  of  a  partnership,  he  should  in  his 
statement  of  affairs  distinguish  between  his  joint  and  separate  liabilities 
and  between  his  joint  and  separate  assets  {^Ex  pte  Cockaynty  In  re  Cockayne^ 
L.  R.  16,  Eq.  218  ;  Ex  pte  Gibbs,  In  re  Webb,  L.  R.  10,  Ch.  382). 

In  the  case  of  a  receiving  order  against  a  firm,  the  debtors  shall  submit 
a  statement  of  their  partnership  affairs,  and  each  debtor  a  statement  of 
his  separate  affairs  (r.  196). 

(2.)  The  Statement  shall  be  so  submitted  within  the 
following  times,  namely  : 

(i.)  If  the  order  is  made  on  the  petition  of  the  debtor, 
within  three  days  from  the  date  of  the  order. 

(ii.)  If  the  order  is  made  on  the  petition  of  a  creditor, 
within  seven  days  from  the  date  of  the  order. 
But  the  Court  may,  in  either  case,  for  special  reasons, 
extend  the  time. 

(3.)  If  the  debtor  fails  without  reasonable  excuse  to 
comply  with  the  requirements  of  this  section,  the  Court 
may,  on  the  application  of  the  official  receiver,  or  of  any 
creditor,  adjudge  him  bankrupt. 

Under  the  Bankruptcy  Act,  1869,  it  was  laid  down  that  if  for  any  reason 
it  was  impossible  for  a  debtor  to  make  out  a  proper  statement  of  affairs,  he 
could  not  avail  himself  of  the  liquidation  and  composition  clauses  of  that 
Act,  but  must  submit  to  be  made  a  bankrupt  {Ex  pte  Solomon^  In  re  Tilleyy 
20  Ch.  D.,  281  ;  Ex  pte  Amor,  In  re  Amor,  21  Ch.  D.,  594). 

(4.)  Any  person  stating  himself  in  writing  to  be  a 
creditor  of  the  bankrupt  may,  personally  or  by  agent, 
inspect  this  statement  at  all  reasonable  times,  and  take 
any  copy  thereof  or  extract  therefrom,  but  any  person 
untruthfully  so  stating  himself  to  be  a  creditor  shall  be 
guilty  of  a  contempt  of  court,  and  shall  be  punishable 
accordingly  on  the  application  of  the  trustee  or  official 
receiver. 

The  statement  of  affairs  verified  by  the  debtor  will  be  found  on  the  file 
of  proceedings,  it  being  the  duty  of  the  official  receiver  to  file  it  (r.  168). 
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••  17.  Public  Examination  of  Debtor, 

Public  ex*  17, — (i.)  Where  the  Court  makes  a  receiving   order 

amifiAtion  of    }t  shall  hold  a  public  sitting,  on  a  day  to  be  appointed 

by  the  Court,'  for  the  examination  of  the  debtor,  and 

the  debtor  shall  attend  thereat,  and  shall  be  examined 

as  to  his  conduct,  dealings,  and  property. 

^  The  day  is  to  I)e  appointed  at  the  time  of  making  the  receiving  order 
(r*  150,  (2)),  and  when  fixed  must  be  advertised  by  the  official  receiver 
(».  70  (!)(/)). 

If  there  is  probable  reason  for  believing  that  the  debtor  is  about  to 
abscond  with  a  view  of  avoiding  the  examination,  or  if  without  good  cause 
shown  he  fails  to  attend  the  examination,  he  may  be  arrested  (s.  25  (i)(a) 
and  (</)). 

(2.)  The  examination  shall  be  held  as  soon  as  con- 
veniently may  be  after  the  expiration  of  the  time  for  the 
submission  of  the  debtor's  statement  of  affairs.'^ 

*  1./.,  after  three  days  from  the  date  of  the  receiving  order  when 
made  in  the  debtor's  petition,  and  after  seven  days  when  made  on  creditor's 
petition,  or  such  extended  period  as  the  Court  may  direct  (s.  16  (2)). 

(3.)  The  Court  may  adjourn  the  examination  from 
time  to  time. 

(4.)  Any  creditor  who  has  tendered  a  proof,  or  his 
representative,  authorised  in  writing,  may  question  the 
debtor  concerning  his  affairs  and  the  causes  of  his  failure. 

(5.)  The  official  receiver  shall  take  part  in  the  exami- 
nation of  the  debtor  ;  and  for  the  purpose  thereof,  if 
specially  authorised  by  the  Board  of  Trade,  may  employ 
a  solicitor  with  or  without  counsel. 

(6.)  If  a  trustee  is  appointed  before  the  conclusion  of 
the  examination  he  may  take  part  therein. 

(7.)  The  Court  may  put  such  questions  to  the  debtor 
as  it  may  think  expedient. 

(8.)  The  debtor  shall  be  examined  upon  oath,  and  it 
shall  be  his  duty  to  answer  all  such  questions*  as  the 
Court  may  put  or  allow  to  be  put  to  him.^  Such  notes 
of  the  examination  as  the  Court  thinks  proper  shall  be 
taken  down  in  writing,  and  shall  be  read  over  to  and 
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signed  by  the  debtor,^  and  may  thereafter  be  used  in  S8.  17, 18. 
evidence  against  him  ;  they  shall  also  be  open  to  the  in- 
spection  of  any  creditor  at  all  reasonable  times. 

'  A  debtor  cannot  refuse  to  answer  a  question  relating  to  his  property  on 
the  ground  that  it  may  tend  to  criminate  him  {Ex  pte  Schofield,  In  re  Firth^ 
6  Ch.  D.,  230). 

't.^.,  during  the  public  examination  in  Court.  These  words  would  not,  it 
is  submitted,  empower  the  Court  to  order  written  requisitions  to  be  delivered 
to  the  debtor  to  be  answered  by  him  in  writing  out  of  Court  {Ex  pte  Crump, 
In  re  Hendrey,  I  Ch.  D.,  530). 

•  Form  No.  36  in  the  Appendix. 

(9.)  When  the  Court  is  of  opinion  that  the  affairs  of 
the  debtor  have  been  sufficiently  investigated,  it  shall,  by 
order,'  declare  that  his  examination  is  concluded,  but 
such  order  shall  not  be  made  until  after  the  day  ap- 
pointed for  the  first  meeting  of  creditors.^ 

^  Such  order  should  be  made  absolute  in  the  first  instance,  when  all  the 
conditions  prescribed  by  the  Act  have  been  complied  with,  and  should  not 
be  conditional  on  the  debtor's  subsequently  compljring  therewith  {Ex  pU 
Smith,  In  re  Angerstein,  L.  R.  7,  Ch.  662). 

'  The  debtor  being  bound  to  attend  the  first  meeting  of  creditors  and  to 
submit  to  an  examination  by  them  (s.  24  ( i ) ),  information  might  be  then 
obtained,  upon  which  it  might  be  expedient  to  examine  him  in  court,  which 
could  not  be  done  if  his  public  examination  had  been  previously  closed. 

Form  No.  37  in  the  Appendix. 

Composition  or  Scheme  of  Arrangement. 

18. — (i.)  The  creditors  may  at  the  first  meeting*  or  any  Power  for 
adjournment  thereof,  by  special   resolution,  resolve   to  accept  and° 
entertain  a  proposal  for  a  composition  in  satisfaction  of  ^o^^  to  ap- 
the  debts  due  to  them  from  the  debtor,  or  a  proposal  for  position^or 
a  scheme  of  arrangement  of  the  debtor's  affairs.  arrangement. 

^  To  be  held  not  later  than  fourteen  days  after  the  date  of  the  receiving 
order  unless  the  Court  otherwise  order  (Sch.  I.,  s.  i).  The  terms  of 
the  composition  or  scheme  must  be  settled  at  the  first  meeting  or  some 
adjournment  thereof  (r.  159). 

(2.)  The  composition  or  scheme  shall  not  be  binding 
on  the  creditors  unless  it  is  confirmed  by  a  resolution 
passed  (by  a  majority  in  number  representing  three 
fourths  in  value  of  all  the  creditors  who  have  proved)  at 
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S«  I8«      a  subsequent  meeting'  of  the  creditors,  and  is  approved 
by  the  Court 

Any  creditor  who  has  proved  his  debt  may  assent  to 
or  dissent  from  such  composition  or  scheme  by  a  letter 
addressed  to  the  official  receiver  in  the  prescribed  form,^ 
and  attested  by  a  witness,  so  as  to  be  received  by  such 
official  receiver  not  later  than  the  day  preceding  such 
subsequent  meeting,  and  such  creditor  shall  be  taken  as 
being  present  and  voting  at  such  meeting. 

'  Such  subsequent  meeting  is  to  l>e  held  only  for  the  purpose  of  confirm- 
ing or  rejecting  the  composition  or  scheme,  but  if  rejected  the  meeting  may 
proceed  to  appoint  a  trustee  (r.  159). 

'  r.  183  (x),  and  Form  No.  56  in  the  Appendix. 

(3.)  The  subsequent  meeting  shall  be  summoned  by  the 
official  receiver  by  not  less  than  seven  days  notice,  and 
shall  not  be  held  until  after  the  public  examination  of 
the  debtor  is  concluded.'  The  notice  shall  state  gener- 
ally the  terms  of  the  proposal,  and  shall  be  accompanied 
by  a  report  of  the  official  receiver  thereon. 

'  Such  meeting  should  however  be  held  within  fourteen  days  from  the  con- 
clusion of  the  debtor's  public  examination,  or  such  further  time  as  the  Court 
may  allow,  otherwise  the  debtor  may  be  adjudged  bankrupt  (s.  20  (i) ). 

For  the  purpose  of  approving  a  composition  or  scheme  by  joint  debtors 
the  Court  may,  under  certain  circumstances,  dispense  with  the  public 
examination  of  one  of  such  debtors  (s.  105  (6) ). 

(4.)  The  debtor  or  the  official  receiver  may,  after  the 
composition  or  scheme  is  accepted  by  the  creditors,  apply 
to  the  Court  to  approve'  it,  and  notice^  of  the  time 
appointed  for  hearing  the  application  shall  be  given  to 
each  creditor  who  has  proved. 

'  Or  "  sanction"  it,  the  latter  toeing  the  term  employed  in  the  Rules 
(r  r.  160—164). 

*  Seven  dnys  notice  (r.  160).  If  the  official  receiver  does  not  make  the 
Application,  a  similar  notice  must  be  given  to  him  (r.  160). 

(5.)  The  Court  shall,  before  approving  a  composition 
or  scheme,  hear  a  report  of  the  official  receiver  as  to  the 
terms  of  the  composition  or  scheme  and  as  to  the  conduct 
of  the  debtor,  and  any  objections  which  may  be  made  by 
or  on  behalf  of  any  creditor. 
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The  Coart  shall,  in  addition,  require  proof  that  the  provisions  of  sub-ss.  ( I )        s.    18. 
(2)  and  (3)  have  been  complied  with  (r.  161).  ^— 

At  the  time  of  sanctioning  a  composition  or  scheme  the  Court  may  correct 
or  supply  any  accidental  or  formal  error  or  omission,  but  no  alteration  in 
the  substance  of  it  can  be  then  made  (r.  162). 

When  the  composition  or  scheme  is  sanctioned,  the  official  receiver  shall 
forthwith  put  the  debtor  or,  as  the  case  may  be,  the  trustee  under  the  compo- 
sition or  scheme,  into  possession  of  the  debtor's  property,  and  the  receiving 
order  shall  be  rescindeid  by  the  Court  (r.  163). 

(6.)  If  the  Court  is  of  opinion  that  the  terms  of  the 
composition  or  scheme  are  not  reasonable,  or  are  not 
calculated  to  benefit  the  general  body  of  creditors,  or  in 
any  case  in  which  the  Court  is  required  under  this  Act 
where  the  debtor  is  adjudged  bankrupt  to  refuse  his 
discharge,  the  Court  shall,^  or  if  any  such  facts  are  proved 
as  would  under  this  Act  justify  the  Court  in  refusing, 
qualifying,  or  suspending  the  debtor's  discharge,  the 
Court  may,*  in  its  discretion,  refuse  to  approve  the  com- 
position or  scheme. 

^  i,€,  where  the  debtor  has  committed  any  misdemeanour  under  this 
Act  or  Part  II.  of  The  Debtors  Act,  1869,  or  any  amendment  thereof, 
(s.  28  (2)). 

*  ue,  where  the  debtor  has  committed  any  of  the  oflfences  specified  in  s.  28 
(3),  and  s.  29. 

The  Court  is  also  bound  to  refuse  to  approve  the  composition  or  scheme 
if  it  does  not  provide  for  the  payment  in  full  of  debts  entitled  to  priority 
(sub-s.  14,  infrd), 

(7.)  If  the  Court  approves  the  composition  or  scheme, 
the  approval  may  be  testified  by  the  seal  ^  of  the  Court 
being  attached  to  the  instrument  containing  the  terms  of 
the  composition  or  scheme,  or  by  the  terms  being  em- 
bodied in  an  order*  of  the  Court 

^  Every  Court  exercising  jurisdiction  in  bankruptcy  is  to  have  a  seal,  of 
which  judicial  notice  is  to  be  taken  (s.  137). 
^  Form  No.  47  in  the  Appendix. 

(8.)  A  composition  or  scheme  accepted  and  approved 
in  pursuance  of  this  section  shall  be  binding  on  all  the 
creditors  so  far  as  relates  to  any  debts  due  to  them  from 
the  debtor  and  provable  in  bankruptcy. 

By  section  126  of  the  Bankruptcy  Act,  1869,  it  was  enacted  :  ** .  .  a 
composition  .  .  .  shall  be  binding  on  all  the  creditors  whose  names  and 
addresses  and  the  amount  of  the  debts  due  to  whom  are  shown  in  the 
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8i  18.        statement  of  the  debtor but  shall  not  aflfect  or  prejudice  the 

rights  of  any  other  creditors  *'  (see  Expte  Lacey^  In  rt  Lacey^  16  Ch.  D. ,  131. 

Brtslatur  v.  Brmim^  3  App.  Cas.,  672) ;  but  it  would  seem  that  the  intention 
of  the  present  Act  is  to  make  an  order  approving  a  composition  or  scheme, 
as  effective  as  an  order  of  discharge  in  bankruptcy  in  releasing  the  debtor 
from  all  debts  and  liabilities  provable  against  his  estate  at  that  date,  and 
even  more  so  in  the  case  of  an  assenting  creditor  (s.  19). 

A  promise  by  a  debtor  to  pay  a  debt  from  which  he  is  released  is  a 
nudum  pactum  {Heather  v.  Webb^  2  C.  P.  D.,  i) ;  but  if  there  is  a  new 
consideration  to  support  the  promise  made,  after  the  composition  is  at  an 
end,  an  action  would  seemingly  lie  against  him  {Jakeman  v.  Cookiy  4  Ex. 
D.,  26) ;  where,  however,  the  promise  is  made,  while  the  composition 
proceedings  are  still  pending,  to  a  particular  creditor,  it  is  inconsistent  with 
good  faith  to  the  other  creditors,  and  on  that  ground  alone  the  G>urt  might 
refuse  to  uphold  it  {Ex  pte  Barrow^  In  re  Andrews^  18  Ch.  D.,  464). 

(9.)  A  certificate  of  the  official  receiver  that  a  compo- 
sition or  scheme  has  been  duly  accepted  and  approved 
shall,  in  the  absence  of  fraud,  be  conclusive  as  to  its 
validity. 

If,  therefore,  in  an  action  by  a  creditor,  the  debtor  were  to  plead  the 
official  receiver's  certificate  of  a  com(>osition  having  been  accepted  and 
approved  by  the  Court,  the  creditor  might  reply  by  alleging  that  the  com- 
position was  obtained  by  fraud  {Eyre  v.  Smithy  2  C.  P.  D.,  435). 

(10.)  The  provisions  of  a  composition  or  scheme  under 
this  section  may  be  enforced  by  the  Court  on  applica- 
tion by  any  person  interested,  and  any  disobedience  of 
an  order  of  the  Court  made  on  the  application  shall  be 
deemed  a  contempt  of  Court. 

If  the  terms  of  a  composition  are  not  carried  out  by  the  debtor,  the 
creditor's  proper  remedy  would  be  to  apply  to  the  Court  of  Bankruptcy 
under  this  or  the  next  sub-section  instead  of  bringing  an  action  for  bis 
original  debt,  as  he  would  have  done  under  the  Act  of  1869  (see  Ex  pte 
LopeZy  In  re  Lopez^  5  Ch.  D.,  65  ;  Ex  pte  King^  In  re  Harper ^  L.  R.  17, 

Eq.  332f  at  p.  339). 

No  action  will  lie  for  default  in  making  any  payment  due  under  a  com- 
position or  scheme,  the  Court  of  Bankruptcy  alone  being  able  to  enforce 
such  payment  (r.  164). 

Where  the  claim  of  a  creditor  under  a  composition  or  scheme  in  resjiect 
of  a  proof  lodged  by  him  is  disputed,  the  Court  may  direct  security  to  be 
given  until  the  claim  is  determined  (r.  167). 

(11.)  If  default  is  made  in  payment  of  any  instalment 
due  in  pursuance  of  the  composition  or  scheme,  or  if  it 
appears  to  the  Court,  on  satisfactory  evidence,  that  the 
composition  or  scheme  cannot  in  consequence  of  legal 
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difficulties,  or  for  any  sufficient  cause,  proceed  without  s.  18. 
injustice  or  undue  delay  to  the  creditors  or  to  the  debtor, 
or  that  the  approval  of  the  Court  was  obtained  by  fraud, 
the  Court  may,  if  it  thinks  fit,  on  application  by  any 
creditor,  adjudge  the  debtor  bankrupt,  and  annul  the 
composition  or  scheme,  but  without  prejudice  to  the 
validity  of  any  sale,  disposition,  or  payment  duly  made, 
or  thing  duly  done  under  or  in  pursuance  of  the  com- 
position or  scheme.  Where  a  debtor  is  adjudged 
bankrupt  under  this  sub-section  any  debt  provable  in 
other  respects,  which  has  been  contracted  before  the  date 
of  the  adjudication,  shall  be  provable  in  the  bankruptcy. 

When  a  composition  or  scheme  is  annulled,  the  property  of  the  debtor, 
unless  the  Court  otherwise  orders,  vests  forthwith  in  the  official  receiver  to 
whom  the  estate  was  originally  assigned,  without  any  sp  ecial  order  being 
necessary,  and  the  trustee  thereunder  must  pay  over,  and  account  for,  to 
the  trustee  under  the  bankruptcy,  any  money  Or  property  of  the  debtor 
which  has  come  to  his  hands  (r  r.  165,  166). 

(12.)  If,  under  or  in  pursuance  of  a  composition  or 
scheme,  a  trustee  is  appointed  to  administer  the  debtor's 
property  or  manage  his  business,  Part  V.  of  this  Act,^ 
shall  apply  to  the  trustee  as  if  he  were  a  trustee  in  a 
bankruptcy, and  as  if  the  terms  "bankruptcy,"  "bankrupt," 
and  "order  of  adjudication "  included  respectively  a 
composition  or  scheme  of  arrangement,  a  compounding 
or  arranging  debtor,  and  order  approving  the  compo- 
sition or  scheme. 

*  ss.  72 — 91. 

(13.)  Part  III.  of  this  Act*  shall,  so  far  as  the  nature 
of  the  case  and  the  terms  of  the  composition  or  scheme 
admit,  apply  thereto,  the  same  interpretation  being  given 
to  the  words  "  trustee,"  "bankruptcy,"  "bankrupt,"  and 
"order  of  adjudication,"  as  in  the  lastprecedingsub-section. 

*  ss.  37 — 65,  having  reference  to  the  proof  of  debts  and  the  realisation  and 
distribution  of  the  debtor's  property. 

(14.)  No  composition  or  scheme  shall  be  approved  by 
the  Court  which  does  not  provide  for  the  payment  in 
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M*  I8-2(X  priority  to  other  debts  of  all  debts  directed  to  be  so  paid 
in  the  distribution  of  the  property  of  a  bankrupt^ 

'  M.  40(1)  and  41. 

And  if  the  composition  or  fcbeme  does  not  provide  for  the  payment  in 
foil  of  the  co«U  of  the  petitioning  creditor  directed  to  be  paid  oat  of  the 
IvnA.  net  proceeds  of  the  estate,  it  may  be  disoUoved  (r.  154V. 

(15.)  The  acceptance  by  a  creditor  of  a  composition 
or  scheme  shall  not  release  any  person  who  under  this 
Act  would  not  be  released  by  an  order  of  discharge  if 
the  debtor  had  been  adjudged  bankrupt* 

'  i.  30  (4). 

Thi«  clause  will  prevent  any  such  question  as  arose  in  the  cases  of 
{E//u  V.  IVilmoi,  L.  R.  10,  Ex.  10;  Ex  pu  Jacchs^  In  re  Jacobs ^ 
L.  R«  10,  Ch.  211 ;  and  Megrath  v.  Gray^  L.  R.  9,  C.  P.,  216). 

Kflrct  of  19,  Notwithstanding  the  acceptance  and  approval  of  a 

or  wlhrmc!"  Composition  or  scheme,  such  composition  or  scheme 
shall  not  be  binding  on  any  creditor  so  far  as  regards  a 
debt  or  liability  from  which,  under  the  provisions  of  this 
Act,  the  debtor  would  not  be  discharged  by  an  order  of 
discharge  in  bankruptcy,*  unless  the  creditor  assents  to 
the  composition  or  scheme.^ 

'  8.  30- 

'  It  Keems  therefore  that  by  assenting  to  a  composition  or  scheme,  which 
{h  accepted  and  approved  by  the  Court,  a  creditor  will  be  in  a  worse  position 
than  if  the  debtor  had  been  adjudged  bankrupt. 

Adjudication  of  Bankruptcy, 

Adj\uUcftti«m       2(X — (!•)  Where  a  receiving  order  is  made  against  a 

whcr^cl!lml21  debtor,  then,  if  the  creditors  at  the  first  meeting  or  any 

Kitliiu  nut        adjournment  thereof  by  ordinary  resolution  resolve  that 

apimimi!*'      the  dcbtor  be  adjudged  bankrupt,  or  pass  no  resolution, 

or  if  the  creditors  do  not  meet,  or  if  a  composition  or 

scheme  is  not  accepted  or  approved  in  pursuance  of  this 

Act   within  fourteen  days  after  the  conclusion  of  the 

examination  of  the  debtor  or  such  further  time  as  the 

Court  may  allow,  the  Court  shall  adjudge  the  debtor 

bankrupt ;»  and  thereupon  the  property  of  the  bankrupt 


The  Bankruptcy  Act,  1883.  29 

shall  become  divisible  among  his  creditors  and  shall  vest  88-  20,  21. 
in  a  trustee.^ 

'  "When  a  receiving  order  has  been  made  and  no  creditors  attend  at 
the  time  and  place  appointed  for  the  first  meeting,  or  one  adjournment 
thereof,  or  if  sufficient  creditors  do  not  attend  there  to  pass  a  special 
resolution,  or  where  the  official  receiver  satisfies  the  Court  that  the  debtor 
has  absconded,  or  that  the  debtor  does  not  intend  to  propose  a  composition 
or  scheme,  or  in  any  of  the  other  cases  mentioned  in  the  Act,  the  Court 
may,  either  on  the  application  of  a  creditor,  or  of  the  official  receiver,  forth- 
with adjudge  the  debtor  bankrupt  **  (r.  156). 

On  the  application  of  the  debtor  himself  the  Court  may  at  the  time  of 
making  the  receiving  order  or  at  any  time  thereafter  adjudge  him  bankrupt ; 
and  such  application  may  be  made  orally  and  without  notice  (r.  155). 

No  order  of  adjudication  shall  be  made  against  a  firm  in  the  name  of 
the  firm,  but  against  the  partners  individually  (r.  197). 

»  s.  54(i)(2). 

(2.)  Notice  of  every  order  adjudging  a  debtor  bankrupt, 
stating  the  name,  address,  and  description  of  the  bank- 
rupt, the  date  of  the  adjudication,  and  the  Court  by 
which  the  adjudication  is  made,  shall  be  gazetted  and 
advertised  in  a  local  paper  in  the  prescribed  manner,' 
and  the  date  of  the  order  shall  for  the  purposes  of  this 
Act  be  the  date  of  the  adjudication. 

^  When  an  order  of  adjudication  is  made  the  Registrar  shall  forthwith 
give  notice  thereof  (r.  157)  to  the  Board  of  Trade,  who  shall  cause  it  to 
be  gazetted  (r.  203),  and  to  the  official  receiver  who  shall  advertise  it 
(r.  i57(2)ands.7o(i)(/)). 

A  copy  of  the  London  Gazette  containing  a  notice  of  the  order  is 
conclusive  evidence  in  all  legal  proceedings  of  the  order  having  been  duly 
made  and  of  its  date  (s.  132  (2) ). 

21. — (i.)  Where  a  debtor  is  adjudged  bankrupt,  or  the  Appointment 
creditors  have  resolved  that  he  be  adjudged  bankrupt, 
the  creditors  may,  by  ordinary  resolution,  appoint  some 
fit  person,  whether  a  creditor  or  not,  to  fill  the  office  of 
trustee  of  the  property  of  the  bankrupt ;  or  they  may 
resolve  to  leave  his  appointment  to  the  committee  of 
inspection  herein-after  mentioned. 

If  the  creditors  do  not  at  the  first  meeting,  or  some  adjournment  thereof, 
appoint  a  trustee  or  pass  a  resolution  to  leave  his  appointment  to  the 
committee  of  inspection,  the  official  receiver  must,  after  the  debtor  has 
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S.  21.        heen   adjudged    bankrupt,  forthwith  call  a  meeting  for  the  purpose   of 

appointing  one  (sub-s.  8,  infrd),  and  if  a  trustee  be  not  appointed  within 

four  weeks  from  the  date  of  the  adjudication,  or  in  the  event  of  negotiations 
for  a  composition  or  scheme  being  then  pending  within  seven  days  from 
their  determination  by  failure,  the  official  receiver  shall  report  the  matter  to 
the  Board  of  Trade,  and  the  Board  of  Trade  shall  thereupon  make  the 
appointment  (sub-s.  6,  infrii) ;  but  the  person  so  appointed  may  be 
superseded  at  any  subsequent  time  by  the  creditors  or  committee  of 
inspection  (if  so  authorised)  appointing  a  trustee  and  getting  his  appoint- 
ment certified  (sub-s.  7,  infra). 

The  creditors  may  appoint  more  persons  than  one  to  fill  the  office  of 
trustee,  and  may  also  appoint  persons  as  trustees  in  succession  to  one 
another  (s.  84). 

The  remuneration  of  the  trustee  may  be  fixed  by  an  ordinary  resolution 
of  the  creditors  or  by  the  committee  of  inspection  (if  so  authorised),  and  in 
certain  cases  by  the  Board  of  Trade,  s.  72. 

(2.)  The  person  so  appointed  shall  give  security  in 
manner  prescribed^  to  the  satisfaction  of  the  Board  of 
Trade,  and  the  Board,  if  satisfied  with  the  security,  shall 
certify  that  his  appointment  has  been  duly  made,*  unless 
they  object  to  the  appointment  on  the  ground  that  it 
has  not  been  made  in  good  faith  by  a  majority  in  value 
of  the  creditors  voting,  or  that  the  person  appointed  is 
not  fit  to  act  as  trustee,  or  that  his  connection  with  or 
relation  to  the  bankrupt  or  his  estate  or  any  particular 
creditor  makes  it  difficult  for  him  to  act  with  impartiality 
in  the  interests  of  the  creditors  generally. 

^  '.  253. 

'  Such  certificate  is  conclusive  evidence  of  his  appointment  (s.  138),  and 
for  the  purposes  of  any  law  requiring  the  registration  or  enrolment  of  a 
conveyance  or  assignment  is  to  be  deemed  to  be  a  conveyance  or  assign* 
ment,  and  may  be  registered  or  enrolled  accordingly  (s.  54  (4) ). 

As  to  the  form  of  the  certificate,  see  r.  218,  and  Form  No.  71  in  the 
Appendix. 

(3.)  Provided  that  where  the  Board  make  any  such 
objection  they  shall,  if  so  requested*  by  a  majority  in 
value  of  the  creditors,  notify  the  objection  to  the  High 
Court,  and  thereupon  the  High  Court  may  decide  on  its 
validity. 

^  As  to  the  form  of  the  requisition  and  proceedings  thereon,  see  r  r.  220 
and  221  and  Form  No.  70  in  the  Appendix. 
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(4.)  The  appointment  of  a  trustee  shall  take  effect  as       s.  21. 
from  the  date  of  the  certificate. 

The  Court  will  not  vacate  the  appointment  merely  on  the  ground  that  a 
proof  has  been  improperly  rejected  unless  fraud  be  proved  {Ex  pU  KimbtTy 
In  re  Thrifts  1 1  Ch.  D.,  869  ;  Ex pU  Milwr,  3  Deac.  and  Ch.  235). 

(5.)  The  ofHcial  receiver  shall  not,  save  as  by  this  Act 
provided,  be  the  trustee  of  the  bankrupt's  property. 

The  cases  in  which  this  Act  provides  that  the  official  receiver  shall  fill 
the  office  of  trustee  are  as  follows  : — 

1.  Until  a  trustee  is  appointed  (s.  54  (i) ). 

2.  Earing  any  vacancy  in  the  office  of  trustee  (ss.  70  (i)  {g),  and  87  (4) ). 

3.  After  the  release  of  the  trustee  (s.  82  (4) ). 

4.  In  the  administration  of  small  bankruptcies  (s.  121  (i) ). 

5.  In   the   administration  of   the  estates  of  persons  djring  insolvent 

(s.  125(5)). 

6.  If  there  is  no  trustee  acting  in  a  liquidation  by  arrangement  under  the 

Act  of  1869  pending  after  the  commencement  of  this  Act  (s.  159). 

7.  In  cases  where  a  Registrar  of  the  London  Bankruptcy  Court  is  or 

would  become  trustee  (s.  161). 

(6.)  If  a  trustee  is  not  appointed  by  the  creditors 
within  four  weeks  from  the  date  of  the  adjudication,  or, 
in  the  event  of  negotiations  for  a  composition  or  scheme 
being  pending  at  the  expiration  of  those  four  weeks, 
then  within  seven  days  from  the  close  of  those  negotia- 
tions by  the  refusal  of  the  creditors  to  accept,  or  of  the 
Court  to  approve,  the  composition  or  scheme,  the  official 
receiver  shall  report  the  matter  to  the  Board  of  Trade, 
and  thereupon  the  Board  of  Trade  shall  appoint  some  fit 
person  to  be  trustee  of  the  bankrupt's  property,  and 
shall  certify  the  appointment 

(7.)  Provided  that  the  creditors  or  the  committee  of 
inspection  (if  so  authorised  by  resolution  of  the  creditors) 
may,  at  any  subsequent  time,  if  they  think  fit,  appoint  a 
trustee,  and  on  the  appointment  being  made  and  certi- 
fied the  person  appointed  shall  become  trustee  in  the 
place  of  the  person  appointed  by  the  Board  of  Trade. 

(8.)  When  a  debtor  is  adjudged  bankrupt  after  the 
first  meeting  of  creditors  has  been  held,  and  a  trustee 
has  not  been  appointed  prior  to  the  adjudication,  the 
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ss.  21,  22.  official  receiver  shall  forthwith  summon  a  meeting  of 
creditors  for  the  purpose  of  appointing  a  trustee. 

As  to  the  removal  of  a  trustee  and  the  mode  of  filling  up  a  vacancy,  see 
ss.  85 — 87.    As  to  trustees  generally,  see  ss.  72 — 91, 


Committee  of      22. — (i)  The  creditors  qualified  to  vote,  may  at  their 
inspection.       f^^^^  ^j.  ^^y  subsequent  meeting,  by  resolution,  appoint 

from  among  the  creditors  qualified  to  vote,  or  the  holders 
of  general  proxies*  or  general  powers  of  attorney  from 
such  creditors,  a  committee  of  inspection  for  the  purpose 
of  superintending  the  administration  of  the  bankrupt's 
property  by  the  trustee.  The  committee  of  inspection 
shall  consist  of  not  more  than  five  nor  less  than  three 
persons. 

*  A  general  proxy  can  only  be  given  to  a  manager,  clerk,  or  some  other 
person  in  the  regular  employment  of  the  creditor,  and  must  state  the 
relation  in  which  the  person  to  act  thereunder  stands  to  the  creditor 
(Sch.  I.,  s.  17).  It  must  also  be  in  the  prescribed  form  (Sch.  I.,  s.  16, 
Form  No.  54  in  the  Appendix). 

(2.)  The  committee  of  inspection  shall  meet  at  such 
times  as  they  shall  from  time  to  time  appoint,  and  failing 
such  appointment,  at  least  once  a  month ;  and  the 
trustee  or  any  member  of  the  committee  may  also  call  a 
meeting  of  the  committee  as  and  when  he  thinks  neces- 
sary. 

(3.)  The  committee  may  act  by  a  majority  of  their 
members  present  at  a  meeting,  but  shall  not  act  unless  a 
majority  of  the  committee  are  present  at  the  meeting. 

(4,)  Any  member  of  the  committee  may  resign  his 
office  by  notice  in  writing  signed  by  him,  and  delivered 
to  the  trustee. 

(5.)  If  a  member  of  the  committee  becomes  bankrupt, 
or  compounds  or  arranges  with  his  creditors,  or  is  absent 
from  five  consecutive  meetings  of  the  committee,  his 
office  shall  thereupon  become  vacant. 

(6.)  Any  member  of  the  committee  may  be  removed 
by  an  ordinary  resolution  at  any  meeting  of  creditors  of 
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which  seven  days  notice  has  been  given,  stating  the  object  88. 22,  28. 
of  the  meeting. 

(7.)  On  a  vacancy  occurring  in  the  office  of  a  member 
of  the  committee,  the  trustee  shall  forthwith  summon  a 
meeting  of  creditors  for  the  purpose  of  filling  the 
vacancy,  and  the  meeting  may,  by  resolution,  appoint 
another  creditor  or  other  person  eligible  as  above  to  fill 
the  vacancy. 

(8.)  The  continuing  members  of  the  committee,  pro- 
vided there  be  not  less  than  two  such  continuing  mem- 
bers, may  act  notwithstanding  any  vacancy  in  their 
body ;  and  where  the  number  of  members  of  the  com- 
mittee of  inspection  is  for  the  time  being  less  than  five, 
the  creditors  may  increase  that  number  so  that  it  do  not 
exceed  five. 

(9.)  If  there  be  no  committee  of  inspection,  any  act  or 
thing  or  any  direction  or  permission  by  this  Act  authorised 
or  required  to  be  done  or  given  by  the  committee'  may 
be  done  or  given  by  the  Board  of  Trade  on  the  appli- 
cation of  the  trustee.^ 

1  The  powers  exercisable  by  the  trustee  with  the  peimissioa  of  the  com- 
mittee of  inspection  are  set  out  in  ss.  57  and  64. 

*  These  functions  of  the  Board  of  Trade  are  delegated  to  th«  ofiidal 
receiver  subject  to  the  directions  of  the  Board  (r.  250). 

23, — (i.)  Where  a  debtor  is  adjudged  bankrupt  the  Power  to 
creditors  may,  if  they  think  fit,  at  any  time  after  the^Sonw?" 
adjudication,  by  special  resolution,  resolve  to  entertain  a  scheme  after 
proposal  for  a  composition  in  satisfaction  of  the  debts  adjudiation. 
due  to  them  under  the  bankruptcy,  or  for  a  scheme  of 
arrangement  of  the  bankrupt's  affairs ;   and  thereupon 
the  same  proceedings  shall  be  taken  and  the  same  conse- 
quences shall  ensue  as  in  the  case  of  ^  a  composition  or 
scheme  accepted  before  adjudication. 

>  If  the  words  "  a  proposal  for  "  are  read  as  inserted  here  the  position  of 
affairs  is  plain,  and  it  will  be  necessary  that  the  composition  or  scheme 
should  be  accepted  at  a  subsequent  meeting  by  a  majority  in  number 
representiBg  three-fouiths  in  value  of  all  the  creditors  of  the  bankrupt  who 
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0§j  23«  24-j  ^'^'^^  prvF't^  i.  i8   2     ;  c'±iervis«  h  ici^:  be  ccti:end«d  thatf  inasarach  as  a 

cofr.;/^..'^.s:  'jr  ichcn:.';  can   irJy  u:  sj-i  :o  be  "accepted  be^e  adjodica- 

t:o.  **  -m'r.'trt  it  Is  aciTp'T-i  '' jt  <::h  a  rss  :i::^n  as  is  specified  in  s.  l8  (2\ 
tNr  '^/T.iT  fjrr.rrr  pr  ^rte-i^r*?  t-V  n  :o  be  lulcc  being  to  obiain  theappfoval  of 
•h<:  ^  o-rt,  ar.  i  tr.i:  a  5p«r_LiI  re^  luti  j-n  to  esterLain  a  proposal  for  a  com- 
pf/^i  I  fXi  or  v-hc-rnr  pi--^*!  after  the  -ic'  t-jT  hi*  been  adjudged  bankrapt 
JiTir.g  \^  thi^  se.ti'/Ti  place]  '^n  a  f'i'»ti.-;g  with  "a  composition  or  scheme 
9Cf.»-\f'^l  bjefore  a  \  j  iicatiun,"  the  or.iy  farther  step  required  to  give  it 
yz.i'iiiy  wojM  be  ihe  approval  of  the  CoorL 

(2.)  If  the  Court  approves  the  composition  or  scheme 
it  may  make  an  order  annulling  the  bankruptcy'^'  and 
vesting  the  property  of  the  bankrupt  in  him  or  in  such 
other  person  as  the  Court  may  appoint,  on  such  terms, 
and  subject  to  such  conditions,  if  any,  as  the  Court  may 
declare. 

>  r.  158. 

(3.)  If  default  is  made  in  payment  of  any  instalment 
due  in  pursuance  of  the  composition  or  scheme,  or  if  it 
appears  to  the  Court  that  the  composition  or  scheme 
cannot  proceed  without  injustice  or  undue  delay,  or  that 
the  approval  of  the  court  was  obtained  by  fraud,  the 
Court  may,  if  it  thinks  fit,  on  application  by  any  person 
interested,'  adjudge  the  debtor  bankrupt,  and  annul  the 
composition  or  scheme,  but  without  prejudice  to  the 
validity  of  any  sale,  disposition,  or  payment  duly  made, 
or  thing  duly  done,  under  or  in  pursuance  of  the  com- 
position or  scheme.  Where  a  debtor  is  adjudged  bank- 
rupt under  this  sub-section,  all  debts,  provable  in  other 
respects,  which  have  been  contracted  before  the  date  of 
such  adjudication  shall  be  provable  in  the  bankruptcy. 

Mn  the  case  of  a  composition  or  scheme  accepted  before  an  adjudication 
in  bankruptcy,  the  only  person  who  can  make  this  application  is  a  creditor 

{^  i8(ii)). 

Com  fro/  over  Person  and  Property  of  Debtor. 

Outlet  t>f  24,    -( \ .)  Evcr\'  debtor  against  whom  a  receiving:  order 

delator  AS  to     .        \       .    ,1         ,  ,   «         .  ,  . 

divHuvtv  and  Ks  made  shall,  unless  prevented  by  sickness  or   other 

rxH»U;Atiu«  of  sufficient  cause,  attend  the  first  meeting:  of  his  creditors,* 
and  shall  submit  to  such  examination^  and  give  such 
information  as  the  meeting  may  require. 
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^  The  debtor  ought  to  receive  three  days'  notice  of  the  meeting  from  the       8>  24« 
official  receiver,  but,  notwithstanding  the  non-receipt  of  such  notice,  he  is         — 
bound  to  attend  (r.  184  (i) ). 

'  The  questions  should  be  material  and  proper,  if  they  are  not,  or  are 
put  for  some  collateral  purpose,  the  meeting  or  the  chairman  with  the 
assent  of  the  meeting  would  have  power  to  interfere  and  stop  them  \,Ex 
pte  Hope^  In  re  Hope^  9  Ch.  D.,  398). 

It  is  not  part  of  the  chairman's  duty  to  take  notes  of  the  examination, 
but  any  creditor  may  employ  a  shorthand-writer,  the  meeting  having  power 
to  limit  the  number  who  may  be  present  ^Ex  pte  Solomotiy  In  re  Tilley^ 
20  Ch.  D.,  281).  As  to  the  power  of  the  Court  to  appoint  a  shorthand- 
writer  to  take  notes,  see  r.  59. 

Any  matter  elicited  from  the  debtor  at  the  meeting  can  be  followed  up 
at  his  public  examination,  which  is  not  to  be  concluded  until  after  the  date 
appointed  for  this  meeting  (s.  17  (9) ). 

(2.)  He  shall  give  such  inventory  of  his  property,  such 
list  of  his  creditors  and  debtors,  and  of  the  debts  due  to 
and  from  them  respectively,  submit  to  such  examination 
in  respect  of  his  property  or  his  creditors,  attend  such 
other  meetings  of  his  creditors,  wait  at  such  times  on 
the  official  receiver,  special  manager,  or  trustee,  execute 
such  powers  of  attorney,  conveyances,  deeds,  and  instru- 
ments, and  generally  do  all  such  acts  and  things  in 
relation  to  his  property  and  the  distribution  of  the  pro- 
ceeds amongst  his  creditors,  as  may  be  reasonably  re- 
quired by  the  official  receiver,  special  manager,  or 
trustee,  or  may  be  prescribed  by  general  rules,  or  be 
directed  by  the  Court  by  any  special  order  or  orders 
made  in  reference  to  any  particular  case,  or  made  on 
the  occasion  of  any  special  application  by  the  official 
receiver,  special  manager,  trustee,  or  any  creditor  or 
person  interested. 

This  is  almost  identical  language  with  section  19  of  the  Bankruptcy  Act, 
1869,  under  which  it  was  held  the  Court  had  a  discretionary  power  to  order 
a  cash  account  of  his  receipts  and  payments  for  a  specified  time  before  his 
bankruptcy  to  be  filed  by  the  bankrupt,  when  the  circumstances  of  the 
case  justified  it  {Ex  pte  Moir^  In  re  Moir^  21  Ch.  D.,  61). 

If  the  trustee  of  a  bankrupt  sell  his  business  and  goodwill,  the  bankrupt 
cannot  be  restrained  from  commencing  a  similar  business,  or  from  soliciting 
his  old  cvstomeis ;  and  though  he  may  be  compelled  under  this  section  to 
execute  an  assignment  of  it,  he  cannot  be  compelled  to  covenant  not  to 
carry  on  business  in  future  in  any  way  whatever  {Cruttwell  v.  Lye,  17  Ves. 
335 ;  Walker  v.  Mottram^  19  Ch.  D.,  355). 

P  2 
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88. 24, 26.  (3.)  He  shall,  if  adjudged  bankrupt,  aid,  to  the  utmost 
of  his  power,  in  the  realisation  of  his  property  and  the 
distribution  of  the  proceeds  among  his  creditors. 

A  bankrupt  who  has  obtained  his  discharge  is,  nevertheless,  bound  to 
assist  the  trustee  in  the  realisation  and  distribution  of  his  estate  (s.  28  (7) ). 

(4.)  If  a  debtor  wilfully  fails  to  perform  the  duties 
imposed  on  him  by  this  section,  or  to  deliver  up  possession 
of  any  part  of  his  property,  which  is  divisible  amongst 
his  creditors  under  this  Act,  and  which  is  for  the  time 
being  in  his  possession  or  under  his  control,  to  the 
official  receiver  or  to  the  trustee,  or  to  any  person 
authorised  by  the  Court  to  take  possession  of  it,  he  shall, 
in  addition  to  any  other  punishment  to  which  he  may  be 
subject,  be  guilty  of  a  contempt  of  court,  and  may  be 
punished  accordingly. 

Where  one  of  two  debtors,  partners,  who  had  obtained  their  discharge  in 
respect  of  partnership  liabilities,  was  employed  at  a  salary  to  realize  the 
estate,  and  refused  to  refund  some  monies  received  by  him  on  account  of 
the  joint  estate,  he  was  held  liable  to  be  committed  for  a  contempt  of  Court 
{ExpU  Waters^  In  re  Waters^  L.  R.  18,  Eq.  701). 


Arrest  of 
debtor  under 
certain  cir- 
cumstances. 


25, — (i.)  The  Court  may,  by  warrant  addressed  to  any 
constable  or  prescribed'  officer  of  the  Court,  cause  a 
debtor  to  be  arrested,  and  any  books,  papers,  money,  and 
goods  in  his  possession  to  be  seized,  and  him  and  them 
to  be  safely  kept  as  prescribed*  until  such  time  as  the 
Court  may  order  under  the  following  circumstances  : 

'  r.  75- 

•  r.  76. 

This  section  contains  the  substance  of  the  Absconding  Debtors  Act,  1870 
[33  &  34  Vict.,  c.  76],  which  is  repealed  by  this  Act  (s.  169,  Sch.  V.). 

As  to  the  manner  in  which  warrants  are  to  be  enforced,  see  s.  119. 

It  is  in  the  discretion  of  the  Court  whether  the  warrant  shall  be  issued  or 
not  upon  the  facts  before  it.  Being  therefore  the  act  of  the  Court,  the 
person  who  sets  the  Court  in  motion  will  not,  be  liable  to  an  action  of 
malicious  arrest,  unless  he  misled  it  by  false  statements  or  fraud  {Danuls  v. 
FUlding,  16  M.  &  W.,  200). 

(a.)  If,  after  a  bankruptcy  notice  has  been  issued  under 
this  Act,  or  after  presentation  of  a  bankruptcy 
petition  by  or  against  him,  it  appears  to  th^ 
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Court  that  there  is  probable  reason  for  believing  8.  25. 
that  he  is  about  to  abscond  with  a  view  of 
avoiding  payment  of  the  debt  in  respect  of 
which  the  bankruptcy  notice  was  issued,  or  of 
avoiding  service  of  a  bankruptcy  petition,  or  of 
avoiding  appearance  to  any  such  petition,  or  of 
avoiding  examination  in  respect  of  his  affairs, 
or  of  otherwise  avoiding,  delaying,  or  embar- 
rassing proceedings  in  bankruptcy  against  him. 

Facts  which  would  afford  a  strong  presumption  of  an  intention  to  ab- 
scond in  the  case  of  an  Englishman  would  not  apply  with  equal  force  to  a 
foreigner  (Ex  pte  GuturreZy  In  re  GutUrreZj  1 1  Ch.  D.,  299  ;  see  Ex  pte 
Crispin^  In  re  Crispin,  L.  R.  8,  Ch.,  374). 

(Jb.)  If,  after  presentation  of  a  bankruptcy  petition  by 
or  against  him,  it  appears  to  the  Court  that 
there  is  probable  cause  for  believing  that  he  is 
about  to  remove  his  goods  with  a  view  of  pre- 
venting or  delaying  possession  being  taken  of 
them  by  the  official  receiver  or  trustee,  or  that 
there  is  probable  ground  for  believing  that  he 
has  concealed  or  is  about  to  conceal  or  destroy 
any  of  his  goods,  or  any  books,  documents,  or 
writings,  which  might  be  of  use  to  his  creditors 
in  the  course  of  his  bankruptcy. 

(^r.)  If,  after  service  of  a  bankruptcy  petition  on  him, 
or  after  a  receiving  order  is  made  against  him, 
he  removes  any  goods  in  his  possession  above 
the  value  of  five  pounds,  without  the  leave  of 
the  official  receiver  or  trustee. 

(d.)  If,  without  good  cause  shown,  he  fails  to  attend 
any  examination  ordered  by  the  Court. 

Provided  that  no  arrest  upon  a  bankruptcy  notice  shall 
be  valid  and  protected  unless  the  debtor  before  or  at  the 
time  of  his  arrest  shall  be  served  with  such  bankruptcy 
notice. 

(2.)  No  payment  or  composition  made  or  security 
given   after   arrest  made  under  this  section   shall  be 
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88.  26-27.  exempt  from   the  provisions  of  this  Act  relating  to 
fraudulent  preferences.' 


Re-direction 
of  debtor's 
letters. 


s.  48. 


26.  Where  a  receiving  order  is  made  against  a  debtor, 
the  Court,  on  the  application  of  the  official  receiver  or 
trustee,  may  from  time  to  time  order  that  for  such  time, 
not  exceeding  three  months,  as  the  Court  thinks  fit,  post 
letters  addressed  to  the  debtor  at  any  place,  or  places, 
mentioned  in  the  order  for  re-direction  shall  be  re-directed, 
sent  or  delivered  by  the  Postmaster-General,  or  the 
officers  acting  under  him,  to  the  official  receiver,  or  the 
trustee,  or  otherwise  as  the  Court  directs,  and  the  same 
shall  be  done  accordingly. 

This  application  must  be  made  either  by  the  official  receiver  or  trustee ; 
a  creditor  has  no  lo<tu  statidi  to  make  it  or  to  appeal  against  it  as  not  being 
sufficiently  extensive  {Expte  Listery  In  re  Halberstamm^  \^  Ch.  D.,  518). 

As  to  the  form  of  order,  see  Form  No.  122  in  the  Appendix. 


Discovery  of 

debtor's 

property. 


27. — (i)  The  Court  may,  on  the  application  of  the 
official  receiver  or  trustee,  at  any  time  after  a  receiving 
order  has  been  made  against  a  debtor,  summon '  before 
it  the  debtor  or  his  wife,  or  any  person  known  or  sus- 
pected to  have  in  his  possession  any  of  the  estate  or 
effects  belonging  to  the  debtor,  or  supposed  to  be  in- 
debted to  the  debtor,  or  any  person  whom  the  Court 
may  deem  capable  of  giving  information  respecting  the 
debtor,  his  dealings  or  property,  and  the  Court  may 
require  any  such  person  to  produce  any  documents  in 
his  custody  or  power  relating  to  the  debtor,  his  dealings 
or  property. 

'  See  r  r.  53,  61,  and  62. 

This  and  the  next  sub-section  together  correspond  to  s.  96  of  the  Bank- 
ruptcy Act,  1869,  of  which  James,  L.  J.,  observed  :  '*  No  doubt  sect.  96  is  a 
very  inquisitorial  one,  and  the  ix)wer  which  it  gives  should  be  exercised  with 
considerable  discretion"  {Ex pte  Tatton,  In  re  Thorpe  17  Ch.  D.,  512,  514). 
Although  the  Act  indicates  that  an  application  under  this  section  should  be 
made  by  the  trustee  or  official  receiver,  yet  the  Court  would  probably  not 
refuse  it,  if  made  by  a  creditor,  provided  that  he  made  out  a  primA  fade 
probability  that  some  benefit  would  result  to  the  estate  or  to  the  creditors 
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from  the  examination  {Ex  pte  Nicholson^  In  re  Wilson^  14  Ch.  D.,  243) ;       $•  2T. 
moreover,  r.  70  clearly  contemplates  such  a  case.  

Every  application  under  this  section  must  be  in  writing  with  the  grounds 
thereof  shortly  stated,  and  when  made  by  a  person  other  than  the  trustee, 
official  receiver,  or  Board  of  Trade,  must  be  verified  by  affidavit  (r.  70). 

The  trustee  himself  may  be  ordered  to  be  examined  {Ex  pte  Crossley^  In 
re  Taylor,  L.  R.  13,  Eq.  409) ;  see  s.  91  as  to  the  power  given  to  the 
Board  of  Trade  to  apply  to  the  Court  to  examine  him. 

The  trustee  should  endeavour  to  obtain  the  information  he  requires  from 
the  debtor  by  private  examination,  but  he  is  not  bound  to  show  that  the 
debtor  has  failed  to  give  him  the  information  he  wants  (Ex  pte  Close,  In  re 
Bennett  and  Glove,  5  Ch.  D.,  145,  reversing  s.c,  sub,  tit.  In  re  Bennett, 
Ex  pte  Glove,  3  Ch.  D.,  315). 

A  debtor  is  bound  to  make  a  full  discovery  of  all  his  property  and  cannot 
refuse  to  answer  a  question  upon  the  ground  that  it  may  tend  to  criminate 
him  {Ex  pte  Schofield,  In  re  Firth,  6  Ch.  D. ,  230) ;  although  an  ordinary 
witness  would  be  entitled  to  be  protected  if  in  tl^e  opinion  of  the  Court 
there  was  reasonable  ground  to  apprehend  danger  to  him  from  being  com* 
pelled  to  answer  {Ex  pte  Reynolds,  In  re  Reynolds,  20  Ch.  D.,  294). 

The  examination  of  the  debtor,  taken  under  this  section,  may  be  used  in 
evidence  against  him  in  a  criminal  proceeding  under  the  Debtors  Act, 
1869,  notwithstanding  an  irregularity  in  the  issuing  of  the  summons  {Reg, 
v.  Widdop,  L.  R.  2,  C.  C.  R.  3 ;  Reg.  v.  Scott,  i  Dears.  &  B.  C.  C.  47). 
A  witness  summoned  under  this  section  is  not  under  ordinary  circumstances 
entitled  to  the  costs  of  employing  counsel  and  solicitor  {Ex  pte  Waddell,  In 
re  LtUscher,  6  Ch.  D.,  328). 

The  power  of  the  Court  to  order  the  production  of  documents  extends  to 
mortgages  of  property,  alleged  to  be  the  bankrupt's  in  the  hands  of  the 
mortgagee  {Ex pte  Tatton,  In  re  Thorp,  17  Ch.  D.,  512). 

(2.)  If  any  person  so  summoned,  after  having  been 
tendered  a  reasonable  sum,'  refuses  to  come  before  the 
Court  at  the  time  appointed,  or  refuses  to  produce  any 
such  document,  having  no  lawful  impediment  made 
known  to  the  Court  at  the  time  of  its  sitting  and  allowed 
by  it,  the  Court  may,  by  warrant,  cause  him  to  be  appre- 
hended and  brought  up  for  examination. 

» r.  63. 

(3.)  The  Court  may  examine  on  oath,  either  by  word 
of  mouth  or  by  written  interrogatories,  any  person  so 
brought  before  it  concerning  the  debtor,  his  dealings  or 
property. 

The  Court  would  not  have  power  under  thb  sub-section  to  order  a  witncnit 
to  furnish  an  account  not  on  oath,  the  proper  course  would  be  to  continue 
his  examination  {Ex  pte  Reynolds,  In  re  Reynolds,  21  Ch.  D.,  601). 
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S8«  27|  28«      A  witness  who  is  a  creditor  is  not  entitled  to  a  copy  of  his  depositioo  is 
*"~  of  strict  right,  bat  the  Court  has  power  to  allow  him  to  have  one  {Ex  pu 

PrtU^  In  n  Hayman,  31  Ch.  D.,  439). 

(4.)  If  any  person  on  examination  before  the  Court 
admits  that  he  is  indebted  to  the  debtor,  the  Court  may, 
on  the  application  of  the  ofBcial  receiver  or  trustee,  order 
him  to  pay  to  the  receiver  or  trustee,  at  such  time  and  in 
such  manner  as  to  the  Court  seems  expedient,  the  amount 
admitted,  or  any  part  thereof,  either  in  full  discharge  of 
the  whole  amount  in  question  or  not,  as  the  Court  thinks 
fit,  with  or  without  costs  of  the  examination. 

(5.)  If  any  person  on  examination  before  the  Court 
admits  that  he  has  in  his  possession  any  property- 
belonging  to  the  debtor,  the  Court  may,  on  the  appli- 
cation of  the  official  receiver  or  trustee,  order  him  to 
deliver  to  the  official  receiver  or  trustee  such  propert>% 
or  any  part  thereof,  at  such  time,  and  in  such  manner, 
and  on  such  terms  as  to  the  Court  may  seem  just. 

(6.)  The  Court  may,  if  it  think  fit,  order  that  any  per- 
son who  if  in  England  would  be  liable  to  be  brought 
before  it  under  this  sectfon  shall  be  examined  in  Scot- 
land or  Ireland,  or  in  any  other  place  out  of  England. 


bankrupt. 


Discharge  of  Bankrupt, 

^^3"^^^  2& — (i-)  A  bankrupt  may,  at  any  time  after  being 
adjudged  bankrupt,  apply  to  the  Court  for  an  order  of 
discharge,  and  the  Court  shall  appoint  a  day  for  hearing 
the  application,  but  the  application  shall  not  be  heard 
until  the  public  examination  of  the  bankrupt  is  concluded. 
The  application  shall  be  heard  in  open  Court. 

(2.)  On  the  hearing  of  the  application  the  Court  shall 
take  into  consideration  a  report  of  the  official  receiver  as 
to  the  bankrupt's  conduct  and  affairs,  and  may  either 
grant  or  refuse  an  absolute  order  of  discharge,  or  suspend 
the  operation  of  the  order  for  a  specified  time,  or  grant 
an  order  of  discharge  subject  to  any  conditions  with 
respect  to  any  earnings  or  income  which  may  afterwards 
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become  due  to  the  bankrupt,  or  with  respect  to  his  after-  8.  28. 
acquired  property  :  Provided  that  the  Court  shall  refuse  "^^ 
the  discharge  in  all  cases  where  the  bankrupt  has  com- 
mitted any  misdemeanor  under  this  Act,  or  Part  II.  of 
the  Debtors  Act,  1869,  or  any  amendment  thereof,  and 
shall,  on  proof  of  any  of  the  facts  herein-after  mentioned, 
either  refuse  the  order,  or  suspend  the  operation  of  the 
order  for  a  specified  time,  or  grant  an  order  of  discharge, 
subject  to  such  conditions  as  aforesaid. 

The  effect  of  this  sub-section  seems  to  be  as  follows  : 

1.  When  the  debtor  has  been  guilty  of  a  misdemeanor  under  this  Act  or 
Part  II.  of  the  Debtors  Act,  1S69,  it  shall  be  imperative  on  the  Court  to 
refuse  his  discharge. 

2.  Where  the  debtor  has  not  been  guilty  of  a  misdemeanor,  but  has  com- 
mitted any  of  the  offences  specified  in  sub-s.  (3),  the  Court  has  no  power  to 
grant  an  absolute  order  of  discharge,  but  a  discretion  as  to  whether  it  will 
refuse,  suspend,  or  qualify  the  order  {cf.  s.  29). 

3.  Wliere  none  of  the  above  offences  is  proved  against  the  debtor,  and  he 
would  primA  facie  be  entitled  to  his  discharge,  but  there  is  a  prospect  of  his 
becoming  possessed  at  some  future  time  of  property  which  would  enable 
him  to  pay  his  creditors  a  larger  dividend,  then  the  Court,  in  granting  the 
order,  has  a  discretionary  power  to  impose  conditions. 

(3.)  The  facts  herein-before  referred  to  are — 

(^.)  That  the  bankrupt  has  omitted  to  keep  such 
books  of  account  as  are  usual  and  proper  in 
the  business  carried  on  by  him  and  as  suffi- 
ciently disclose  his  business  transactions  and 
financial  position  within  the  three  year»  imme- 
diately preceding  his  bankruptcy  : 

(*.)  That  the  bankrupt  has  continued  to  trade  after 
knowing  himself  to  be  insolvent : 

(^.)  That  the  bankrupt  has  contracted  any  debt 
provable  in  the  bankruptcy,  without  having  at 
the  time  of  contracting  it  any  reasonable  or 
probable  ground  of  expectation  (proof  whereof 
shall  lie  on  him)  of  being  able  to  pay  it : 

(^/.)  That  the  bankrupt  has  brought  on  his  bank- 
ruptcy by  rash  and  hazardous  speculations  or 
unjustifiable  extravagance  in  living  : 

(^.)  That  the  bankrupt  has  put  any  of  his  creditors  to 
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••  *8«  unnecessary  expense  by  a  frivolous  or  vexatious 

defence  to  any  action  properly  brought  against 

him  : 

(/)  That    the    bankrupt  has    within   three   months 

preceding  the  date  of  the  receiving  order,  when 

unable  to  pay  his  debts  as  they  become  due, 

given    an    undue    preference    to    any  of   his 

creditors : 

{g,)  That  the  bankrupt  has  on  any  previous  occasion 

been  adjudged  bankrupt,  or  made  a  statutory 

composition  or  arrangement  with  his  creditors : 

(//.)  That  the  bankrupt  has  been  guilty  of  any  fraud 

or  fraudulent  breach  of  trust 
(4.)  For  the  purposes  of  this  section  the  report  of  the 
official  receiver  shall  be   primA  facie    evidence  of   the 
statements  therein  contained. 

(5.)  Notice  of  the  appointment  by  the  Court  of  the 
day  for  hearing  the  application  for  discharge  shall  be 
published  in  the  prescribed  manner '  and  sent  *  fourteen 
days  at  least  before  the  day  so  appointed  to  each 
creditor  who  has  proved,  and  the  Court  may  hear  the 
official  receiver  and  the  trustee,  and  may  also  hear  any 
creditor.  At  the  hearing  the  Court  may  put  such 
questions  to  the  debtor  and  receive  such  evidence  as  it 
may  think  fit. 

>  r.  178,  Form  No.  127  (7)  in  the  Appendix. 

'  By  the  official  receiver  (r.  178). 

A  bankrupt  intending  to  apply  for  his  discharge  under  thb  section  must 
produce  to  the  Registrar  a  certificate  from  the  official  receiver  specifying 
the  number  of  his  creditors,  and  shall,  not  less  than  28  days  before  the  day 
appointed  for  hearing  the  application,  give  notice  of  the  time  and  place 
appointed  to  the  trustee  and  to  the  official  receiver  (r.  178). 
Order  of  ^^  order  of  discharge  shall  be  dated  on  the  day  it  is  made,  and  shall 

discharge.  take  effect  on  and  from  the  day  of  its  date,  but  shall  not  be  delivered  out 
or  gazetted  until  after  the  expiration  of  the  time  limited  for  appeal,  or  if 
an  appeal  be  entered,  until  after  the  decision  of  the  Court  of  Appeal  (r  r. 
179  and  180). 

(6.)  The  Court  may,  as  one  of  the  conditions  referred 
to  in  this  section,  require  the  bankrupt  to  consent  to 
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judgment  being  entered  against  him  by  the  official  88. 28, 29. 
receiver  or  trustee  for  any  balance  of  the  debts  provable 
under  the  bankruptcy  which  is  not  satisfied  at  the  date 
of  his  discharge  ;  but  in  such  case  execution  shall  not  be 
issued  on  the  judgment  without  leave  of  the  Court,' 
which  leave  may  be  given  on  proof  that  the  bankrupt 
has  since  his  discharge  acquired  property  or  income 
available  for  payment  of  his  debts. 

^  The  application  must  be  in  writing  and  proper  notices  given  (r.  i8i). 

When  a  bankrupt  is  discharged  subject  to  the  condition  that  judgment 
be  entered  against  him,  or  to  any  other  condition  as  to  his  after-acquired 
property,  it  shall  be  his  duty,  until  such  judgment  or  condition  is  satisfied, 
from  time  to  time  to  give  the  official  receiver  such  information  as  he  may 
require  with  respect  to  his  after-acquired  property,  and  not  less  than  once  a 
year  to  61e  in  the  Court  a  statement  showing  the  particulars  of  any  property 
or  income  he  may  have  acquired  subsequent  to  his  discharge  (r.  182). 

Unless  judgment  is  entered  in  pursuance  of  this  section  as  one  of  the 
conditions  of  the  bankrupt's  discharge,  it  would  seem  that  any  property 
acquired  by  him  after  his  dischai^e  would,  notwithstanding  the  administra- 
tion of  his  affairs  is  not  concluded,  belong  to  him  and  not  to  his  trustee 
{^Ebbs  V.  Boulnais,  L.  R.  10,  Ch.  479 ;  In  re  Bennett^  Trusts^  L.  R.  10, 
Ch.  490,  reversing  s.c,^  L.  R.  19,  £q.  245),  as  well  as  from  the  language 
of  s.  44  (i),  which  limits  the  property  of  the  bankrupt  divisible  amongst  his 
creditors  to  such  as  may  be  acquired  by  or  devolve  on  him  before  his 
discharge. 

(7.)  A  discharged  bankrupt  shall,  notwithstanding 
his  discharge,  give  such  assistance  as  the  trustee  may 
require  in  the  realization  and  distribution  of  such  of  his 
property  as  is  vested  in  the  trustee,  and  if  he  fails  to  do 
so  he  shall  be  guilty  of  a  contempt  of  Court ;  and  the 
Court  may  also,  if  it  thinks  fit,  revoke  his  discharge, 
but  without  prejudice  to  the  validity  of  any  sale,  disposi- 
tion, or  payment  duly  made  or  thing  duly  done  subse- 
quent to  the  discharge,  but  before  its  revocation. 

29.  In  either  of  the  following  cases ;  that  is  to  say,         Fraudulent 
(i.)  In  the  case  of  a  settlement  made  before  and  in  settlements, 
consideration  of  marriage  where  the  settlor  is 
not  at  the  time  of  making  the  settlement  able 
to  pay  all  his  debts  without  the  aid  of  the  pro- 
perty comprised  in  the  settlement ;  or 
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ss.  20|  30.      (2.)  In  the  case  of  any  covenant  or  contract  made  in 

consideration  of  marriage  for  the  future  settle- 
ment on  or  for  the  settlor's  wife  or  children  of 
any  money  or  property  wherein  he  had  not  at  the 
date  of  his  marriage  any  estate  or  interest  (not 
being  money  or  property  of  or  in  right  of  his 
wife)  ; 
If  the  settlor  is  adjudged  bankrupt  or  compounds  or 
arranges  with  his  creditors,  and  it  appears  to  the  Court 
that  such  settlement,  covenant,  or  contract  was  made  in 
order  to  defeat  or  delay  creditors,  or  was  unjustifiable 
having  regard  to  the  state  of  the  settlor's  aflfairs  at  the  time 
when  it  was  made,  the  Court  may^  refuse  or  suspend  an 
order  of  discharge,  or  grant  an  order  subject  to  conditions, 
or  refuse  to  apprbve  a  composition  or  arrangement,  as 
the  case  may  be,  in  like  manner  as  in  cases  where  the 
debtor  has  been  guilty  of  fraud. 

^  In  any  case  mentioned  in  this  section  the  Court  has  a  discretionary 
power  to  refuse  or  suspend  an  order  of  discharge,  or  to  grant  it  subject  to 
conditions,  whereas  it  is  imperative  on  the  Court  to  adopt  one  of  these  three 
courses  in  any  of  the  cases  specified  in  s.  28  (3). 

See  notes  under  s.  47,  and  Freeman  v.  Pope^  L.  R.  5,  Ch.  53S,  In.  rt 
Ridler^  22  Ch.  D.,  74,  as  to  an  intention  to  defeat  or  delay  creditors. 

Effect  of  order  30. — (i-)  An  order  of  discharge  shall  not  release  the 
°  *  '^*  bankrupt  from  any  debt  on  a  recognizance  nor  from  any 
debt  with  which  the  bankrupt  may  be  chargeable  at  the 
suit  of  the  Crown  or  of  any  person  for  any  offence 
against  a  statute  relating  to  any  branch  of  the  public 
revenue,  or  at  the  suit  of  the  sheriff  or  other  public 
officer  on  a  bail  bond  entered  into  for  the  appearance  of 
any  person  prosecuted  for  any  such  offence:  and  he 
shall  not  be  discharged  from  such  excepted  debts  unless 
the  Treasury  certify  in  writing  their  consent  to  his  being 
discharged  therefrom.  An  order  of  discharge  shall  not 
release  the  bankrupt  from  any  debt  or  liability  incurred 
by  means  of  any  fraud  ^  or  fraudulent  breach  of  trust*  to 
which  he  was  a  party,  nor  from  any  debt  or  liability 
whereof  he  has  obtained  forbearance  by  any  fraud  to 
which  he  was  a  party. 
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'  A  secret  profit,  made  by  a  promoter  of  a  company  out  of  the  purchase-       8«  30* 
money  of  a  mine  by  an  agreement  with  the  vendors,  unknown  to  the         "^ 
company,  was  held  to  be  a  debt  due  to  the  company  incurred  by  fraud  as 
well  as  a  breach  of  trust  {Emma  Silver  Mining  Company  v.   Grants  1 7 
Ch.  D.,  122). 

Where  a  debt  arises  from  the  firaud  of  partners  the  defrauded  creditor  can 
at  his  election  prove  either  against  the  joint  estate  or  the  separate  estates  of 
the  partners.  Having  made  his  election  he  may  change  it  on  refunding 
the  dividend  received  with  £^  per  cent,  interest  {Ex  pte  Adamson^  In  re 
C0IIU,  8  Ch.  D.,  807). 

If  one  partner  fraudulently  converts  to  his  own  use  partnership  property, 
the  joint  creditors  are  entitled  to  prove  against  his  separate  estate  (Read  v. 
Bailey,  3  App.  Cas.,  94). 

Notwithstanding  the  receipt  of  dividends  in  respect  of  a  debt  incurred  by 
fraud,  the  creditor  is  entitled  to  sue  the  bankrupt  after  his  discharge  for  the 
balance  remaining  unpaid  {Ex  pte  Hemming,  In  re  ChUterton,  13  Ch.  D., 

163). 

'  Under  the  Act  of  1869,  there  was  a  continuing  liability  on  the  part  of 
the  debtor  in  respect  of  any  breach  of  trust,  but  this  Act  confines  such 
liability  to  cases  where  the  breach  of  trust  has  been  accompanied  with  fraud. 

When  the  bankrupt  trustee's  debt  is  one  from  which  he  is  not  released  by 
the  order  of  discharge,  he  is  not  entitled  to  any  costs  incurred  before  or 
after  his  bankruptcy  in  any  administration  action  until  he  has  made  good 
his  default  {In  re  Basham,  23  Ch.  D.,  195).  As  to  his  right  to  costs,  where  the 
debt  is  one  from  which  he  is  released,  or  for  his  subsequent  services,  see  s,c, 

(2.)  An  order  of  discharge  shall  release  the  bankrupt 
from  all  other  debts  provable  in  bankruptcy.' 

*  S.37. 

A  promise  by  a  debtor  to  pay  a  debt  from  which  he  is  released  by  his 
discharge  is  a  nudum  pactum  {Heather  v,  Webb,  2  C.  P.  D.,  i),  but  if  there 
is  anew  consideration  to  support  the  promise  e.g,,  if  in  consideration  that 
the  creditor  will  continue  to  supply  him  with  meat,  which  the  creditor  does, 
the  debtor  promises  to  pay  the  old  debt,  an  action  will  lie  against  him 
{Jakeman  v.  Cooke,  4  Ex.  D.,  26,  cf,  Kirkpatrick  v.  Tattersall,  13  M.  &  W. 
766). 

An  order  of  discharge  granted  to  a  partner  in  respect  of  his  separate 
estate  was  held  by  the  Chief  Judge  to  release  him  from  his  joint  as  well  as 
his  separate  debts  {Ex  pte  Hammond,  In  re  Hammond  and  Nevard,  L.  R. 
16,  Eq.  614),  but  it  was  held  by  the  Court  of  Appeal  that  a  discharge 
granted  by  the  joint  creditors  of  a  partner  did  not  set  him  free  from  his 
separate  liabilities  {Meggy  v.  The  Imperial  Discount  Co,,  3  Q,  B,  D., 
711  ;  Ebbs  V.  Boulnois,  L.  R.  10,  Ch.  479). 

(3.)  An  order  of  discharge  shall  be  conclusive  evidence 
of  the  bankruptcy,  and  of  the  validity  of  the  proceedings 
therein,  and  in  any  proceedings  that  may  be  instituted 
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S8.  30-32.  against  a  bankrupt  who  has  obtained  an  order  of  dis- 

charge  in  respect  of  any  debt  from  which  he  is  released 

by  the  order,  the  bankrupt  may  plead  that  the  cause  of 
action  occurred  before  his  discharge,  and  may  give  this 
Act  and  the  special  matter  in  evidence. 

(4.)  An  order  of  discharge  shall  not  release  any  person 
who  at  the  date  of  the  receiving  order  was  a  partner  or 
co-trustee  with  the  bankrupt  or  was  jointly  bound  or  had 
made  any  joint  contract  with  him,  or  any  person  who 
was  surety  or  in  the  nature  of  a  surety  for  him. 


Undischarged 
bftnlcnipt  ob- 
taining credit 
to  extent  of 
£20^  to  be 
guilty  of  mis- 
demeanor. 


81.  Where  an  undischarged  bankrupt  who  has  been 
adjudged  bankrupt  under  this  Act  obtains  credit  to  the 
extent  of  twenty  pounds  or  upwards  from  any  person 
without  informing  such  person  that  he  is  an  undischarged 
bankrupt,  he  shall  be  guilty  of  a  misdemeanor,  and  may 
be  dealt  with  and  punished  as  if  he  had  been  guilty  of 
a  misdemeanor  under  the  Debtors  Act,  1869,  and  the 
provisions  of  that  Act  shall  apply  to  proceedings  under 
this  section. 


Disqualifica- 
tions of 
bankrupt. 


PART  II. 
Disqualifications  of  Bankrupt. 

32, — (i.)  Where  a  debtor  is  adjudged  bankrupt  he  shall, 
subject  to  the  provisions  of  this  Act,  be  disqualified 
for— 
(a.)  Sitting  or  voting  in  the  House  of  Lords,  or  on 

any  committee  thereof,  or  being  elected  as  a 

peer  of  Scotland  or   Ireland  to  sit  and   vote 

in  the  House  of  Lords  ; 
(A.)  Being  elected  to,  or  sitting  or  voting  in,  the  House 

of  Commons,  or  on  any  committee  thereof ; 
(r.)  Being  appointed   or  acting  as  a  justice  of  the 

peace  ; 
(dt)  Being  elected  to  or  holding  or  exercising  the  office 

of  mayor,  alderman,  or  councillor ; 
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(^.)  Being  elected  to  or  holding  or  exercising  the  office  ss.  82,  33. 
of  guardian  of  the  poor,  overseer  of  the  poor, 
member  of  a  sanitary  authority,  or  member  of 
a  school  board,  highway  board,  burial  board,  or 
select  vestry. 
(2.)  The  disqualifications  to  which  a  bankrupt  is  sub- 
ject under  this  section  shall  be  removed  and  cease  if  and 
when, — 

(tf.)  the   adjudication    of  bankruptcy  against  him  is 

annulled  ;  or 
(d.)  he  obtains  from   the  Court  his  discharge  with  a 
certificate  to  the  effect  that  his  bankruptcy  was 
caused  by  misfortune  without  any  misconduct 
on  his  part 
The  Court  may  grant  or  withhold  such  certificate  as  it 
thinks  fit,  but  any  refusal  of  such  certificate  shall  be  sub- 
ject to  appeal. 

(3.)  The  disqualifications  imposed  by  this  section  shall 
extend  to  all  parts  of  the  United  Kingdom. 

This  Part  of  the  Act  (ss.  32 — 36)  applies  only  to  a  debtor  who  is 
adjudged  bankrupt,  and  not  to  a  compounding  or  arranging  debtor.  See 
Expte  Pooley,  In  re  Russell^  L.  R.  7,  Ch.  519. 

38. — (i.)  If  a  member  of  the  House  of  Commons  is  Vacating  of 
adjudged  bankrupt,  and  the  disqualifications  arising  ^^^^jj^n^ 
therefrom  under  this  Act  are  not  removed  within  six 
months  from  the  date  of  the  order,  the  Court  shall, 
immediately  after  the  expiration  of  that  time,  certify' 
the  same  to  the  Speaker  of  the  House  of  Commons, 
and  thereupon  the  seat  of  the  member  shall  be  vacant 

'  Form  No.  123  in  the  Appendix. 

(2.)  Where  the  seat  of  a  member  so  becomes  vacant, 
the  Speaker,  during  a  recess  of  the  House,  whether  by 
prorogation  or  by  adjournment,  shall  forthwith,  after 
receiving  the  certificate,  cause  notice  thereof  to  be 
published  in  the  London  Gazette ;  and  after  the  expiration 
of  six  days  after  the  publication  shall  (unless  the  House 
has  met  before  that  day,  or  will   meet  on  the  day  of 
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88.  33-36.  the  issue),  issue  his  warrant  to  the  clerk  of  the  Crown  to 
make  out  a  new  writ  for  electing  another  member  in  the 
room  of  the  member  whose  seat  has  so  become  vacant 

(3.)  The  powers  of  the  Act  of  the  twenty-fourth  year 
of  the  reign  of  King  George  the  Third,  chapter  twenty- 
six,  "  to  repeal  so  much  of  two  Acts  made  in  the  tenth 
and  fifteenth  years  of  the  reign  of  His  present 
Majesty  as  authorises  the  Speaker  of  the  House  of 
"  Commons  to  issue  his  warrant  to  the  clerk  of  the  Crown 
"  for  making  out  writs  for  the  election  of  members  to 
"  serve  in  Parliament  in  the  manner  therein  mentioned  ; 
and  for  substituting  other  provisions  for  the  like 
purposes,"  so  far  as  those  powers  enable  the  Speaker  to 
nominate  and  appoint  other  persons,  being  members  of 
the  House  of  Commons,  to  issue  warrants  for  the 
making  out  of  new  writs  during  the  vacancy  of  the 
office  of  Speaker  or  during  his  absence  out  of  the  realm, 
shall  extend  to  enable  him  to  make  the  like  nomination 
and  appointment  for  issuing  warrants,  under  the  like 
circumstances  and  conditions,  for  the  election  of  a 
member  in  the  room  of  any  member  whose  seat  becomes 
vacant  under  this  Act. 


u 
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Vacating  of 
municipal 
and  other 
offices. 


Power  for 
court  to 
annul  adjudi- 
cation in 
certain  cases. 


34.  If  &  person  is  adjudged  bankrupt  whilst  holding 
the  office  of  mayor,  alderman,  councillor,  guardian,  over- 
seer, or  member  of  a  sanitary  authority,  school  board 
highway  board,  burial  board,  or  select  vestry,  his  office 
shall  thereupon  become  vacant. 

35. — (i)  Where  in  the  opinion  of  the  Court  a  debtor 
ought  not  to  have  been  adjudged  bankrupt,  or  where  it 
is  proved  to  the  satisfaction  of  the  Court  that  the  debts 
of  the  bankrupt  are  paid  in  full,  the  Court  may,  on  the 
application  of  any  person  interested,'  by  order,  annul  the 
adjudication. 

'  Form  No.  40  in  the  Appendix. 

The  power  to  annul  an  adjudication  conferred  hy  this  section  is  Appa- 
rently to  be  exercised  only  in  two  cases — (i)  where  the  adjudication  ougbt 
not  to  have  been  made ;  (a)  where  the  debts  are  paid  in  fuU. 
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Power  is  given  by  s.  23  (2)  to  annul  an  adjudication  where  a  composi-       g.  85i 

tion  or  scheme  is  accepted  by  the  creditors  and  approved  by  the  Court         

after  the  adjudication  has  been  made. 

In  the  opinion  of  Bacon,  C.J.,  there  is  an  inherent  power  in  the  Court  to 
annul  an  adjudication:  "without  any  special  enactment,  I  do  not  enter- 
tain the  slightest  doubt  that  the  Court  of  Bankruptcy  has  power  at  any  time, 
for  good  reasons,  to  annul  any  bankruptcy  in  which  an  adjudication  may  have 
been  made"  {Ex pte  Ashwarth,  In  re  Hoare^  L.  R.  18,  Eq.  705,  at  p.  713). 

2.  Where  an  adjudication  is  annulled  under  this 
section  all  sales  and  dispositions  of  property  and  pay- 
ments duly  made,  and  all  acts  theretofore  done,  by  the 
official  receiver,  trustee,  or  other  person  acting  under 
their  authority,  or  by  the  Court,  shall  be  valid,  but  the 
property  of  the  debtor  who  was  adjudged  bankrupt  shall 
vest  in  such  person  as  the  Court  may  appoint,'  or  in 
default  of  any  such  appointment  revert  to  the  debtor  for 
all  his  estate  or  interest  therein »  on  such  terms  and 
subject  to  such  conditions,^  if  any,  as  the  Court  may 
declare  by  order. 

^  Subject  to  a  right  on  the  part  of  any  debtor  to  the  bankrupt  to  set  off 
any  debt  which  he  might  have  proved  against  the  bankrupt  ( West  v.  Baker^ 
I  Ex.  D.,  44). 

When  the  Court  on  annulling  the  bankruptcy  approves  a  scheme  vesting 
the  bankrupt's  property  in  a  trustee,  an  execution  creditor  who  was  in 
possession  of  certain  property  of  the  bankrupt,  but  has  not  sold  at  the  time  of 
the  receiving  order,  cannot  then  proceed  with  the  execution  (s.  45) ;  see  /»  r/ 
CkidUy^  In  re  Lennard^  I  Ch.  D.,  177,  cf.  Crew  v.  Terry y  2  C.  P.  D.,  403. 

'  The  effect  of  annulling  the  bankruptcy  is  to  remit  the  bankrupt  to  his 
original  powers  and  rights  in  respect  of  his  property;  consequently  it 
was  held  that  money,  paid  into  a  bank  by  the  trustee  of  a  bankrupt,  on  the 
annulling  of  his  bankruptcy  became  his  money  as  from  the  moment  it  was 
paid  in,  so  as  to  entitle  him  to  set  it  off  against  a  claim  made  against  him  by 
the  trustee  of  the  bankers  who  became  insolvent  before  his  bankruptcy 
was  annulled  {Bailey  y,Johnsony  L.  R.  7,  Ex.  263,  affirming  s,  c.^  L.  R.  6, 
Ex.  279). 

'  Where  one  of  the  terms  of  a  composition  accepted  on  the  annulling  of 
the  bankruptcy  was  that  the  property  of  the  bankrupt  should  be  handed 
back  to  him  on  confirmation,  it  was  held  that  he  took  it  again  subject  to 
the  unexhausted  rights  of  an  execution  creditor  {Crew  v.  Terry,  2  C.  P.  D., 
403),  but  now  it  seems  that  the  rights  of  the  execution  creditor  would  be 
barred  (s.  45).     See  note  (i)  suprii, 

(3.)  Notice  of  the  order  annulling  an  adjudication  shall 
be  forthwith  gazetted  and  published  in  a  local  paper.' 
1  r.  158. 


50 


The  Bankruptcy  Act,  1883. 


Meaning  of 
payment  of 
debts  in  full. 


88. 36,  37.  36.  For  the  purposes  of  this  Part  of  this  Act,  any  debt 
disputed  by  a  debtor  shall  be  considered  as  paid  in  full, 
if  the  debtor  enters  into  a  bond,  in  such  sum  and  with 
such  sureties  as  the  Court  approves,  to  pay  the  amount 
to  be  recovered  in  any  proceeding  for  the  recovery  of  or 
concerning  the  debt,  with  costs,  and  any  debt  due  to  a 
creditor  who  cannot  be  found  or  cannot  be  identified 
shall  be  considered  as  paid  in  full  if  paid  into  Court 


Description 
of  debts 
provable  in 
bankruptcy. 


PART  III. 
Administration  of  Property. 

Proof  of  Debts, 

37, — (i.)  Demands  in  the  nature  of  unliquidated 
damages  arising  otherwise  than  by  reason  of  a  contract, 
promise,  or  breach  of  trust,  shall  not  be  provable  in 
bankruptcy. 

Although  damages  arising  out  of  a  tort  are  not  provable,  yet  if  judgment 
has  been  signed  before  the  receiving  order  a  proof  may  be  founded  on  that. 
The  costs  of  such  an  action  being  a  mere  addition  to  the  damages  follow 
the  same  rule  (/n  re  Newman^  Ex  pte  Brookt,  3  Ch.  D.,  494). 

In  the  same  action  some  of  the  counts  were  founded  on  contract  and  others 
on  tort — so  far  as  it  was  founded  on  contract  the  action  was  restrained,  and 
it  was  also  held  that  if  the  creditor  elected  to  proceed  at  law  he  could  not 
prove  against  the  debtor's  estate  {Ex  pte  Bourn,  In  re  Edwards,  L.  R.  9,  Ch. 

673). 

A  patentee  is  not  entitled  to  an  enquiry  as  to  damages  against  a  debtor 
who  has  infringed  his  patent,  but  if  he  chooses  to  condone  the  infringment 
he  may  claim  an  account  of  profits  and  prove  for  the  amount  when 
ascertained  {Watson  v.  Holliday,  20  Ch.  D.,  780). 

(2.)  A  person  having  notice^  of  any  act  of  bankruptcy 
available  against  the  debtor^  shall  not  prove  under  the 
order^  for  any  debt  or  liability  contracted  by  the  debtor 
subsequently  to  the  date  of  his  so  having  notice. 

'  As  to  what  is  notice,  see  note  (4)  to  s.  49,  on  p.  58,  infrh, 

■  As  to  what  is  an  available  act  of  bankruptcy,  see  note  (5)  to  s.  49,  on 
p.  86,  infrh. 

•  "The  order  "must  mean  the  receiving  order  (sees.  9(1)).  As  the 
Bill  was  originally  printed  in  the  House  of  Lords,  the  words  **receivirg 
order  *'  occurred  in  a  previous  part  of  this  sub-section,  so  that  "  the  order  " 
clearly  refened  to  the  before-mentioned  **  receiving  order,"  but  were  pro- 
bably struck  out  in  committee. 
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(3.)  Save  as  aforesaid,  all  debts  and  liabilities,  present     g.  37. 

or  future,  certain  or  contingent,  to  which  the  debtor  is       

subject  at  the  date  of  the  receiving  order,  or  to  which  he 
may  become  subject  before  his  discharge  by  reason  of 
any  obligation  incurred  before  the  date  of  the  receiving 
order,  shall  be  deemed  to  be  debts  provable  in  bank- 
ruptcy. 

•'As  was  said  by  Lord  Justice  James  in  Ex pte  Uynui  Coal  and  Iron 
Co,  (L.  R.  7,  Ch.  28),  it  was  the  object  of  the  Legislature  to  discharge 
the  bankrupt  from  every  possible  liability.  I  entirely  concur  in  that 
opinion.  It  is  difficult  to  imagine  any  kind  of  contract  (I  speak  of  business 
contracts)  in  respect  of  which,  if  broken  before,  or  put  an  end  to  by,  the 
bankruptcy,  a  jury  could  not  point  out  a  fair  way  of  estimating  the  damages 
under  the  direction  of  the  Judge."  (per  Mellish,  L.J.,  Ex  pte  Waters,  In 
re  Hoyle,  L.  R.  8,  Ch.  562,  at  p.  567). 

Notwithstanding  the  comprehensive  nature  of  the  words,  and  the  inten- 
tion of  the  Legislature  as  expressed  by  Mellish,  L.J.,  questions  have  arisen 
as  to  what  debts  or  liabilities  are  provable,  and  amongst  the  decisions  are 
the  following : 

An  annuity  payable  to  a  widow  during  widowhood  is  capable  of  being  Annuities, 
fairly  estimated  and  is  therefore  provable  {Ex  pte  Blakemore,  In  re 
Biakemore,  5  Ch.  D.,  372).  So,  too,  an  annuity  payable  to  a  wife  under  a 
separation  deed  and  defeasible  on  certain  events  happening  {Ex  pte  Neal, 
In  re  Batey,  14  Ch.  D.,  579,  cf.  Ex  pte  Naden,  In  re  Wood,  L.  R.  9, 
Cb.  670).  If  the  annuitant  dies  after  the  annuity  has  been  valued  and  proof 
made  for  the  amount,  the  trustee  of  the  settlement  having  received  divi- 
dends exceeding  the  payments  made  to  the  annuitant  cannot  be  called  upon 
to  refund  the  excess  {Ex  pte  Bates,  In  re  Pannell,  ii  Ch.  D.,  914). 

Costs  of  a  defendant  in  an  action  of  contract  unsuccessfully  brought  Costs, 
against  him  by  the  debtor,  although  not  taxed  before  the  receiving  order, 
are  provable  {J£x  pte  Peacock,  In  re  Duffield,  L.   R.  8,  Ch.  682),  seats 
plaintiff's  costs  in  an  action  of  tort  brought  against  the  debtor  {In  re  New- 
man, Ex  pte  Brooke,  3  Ch.  D.,  494). 

A  covenant  to  pay  a  sum  of  money  when  requested  by  A.  or  after  A.*s  Contracts, 
death  when  requested  by  the  covenantee,  and  in  the  meantime  interest,  is 
a  liability  provable  {Ex  pte  Stone,  In  re  Welch,  L.  R.  8,  Ch.  914). 

A  covenant  to  assign  after-acquired  chattels  to  secure  a  debt  is  also  a 
liability  capable  oi  \iTooi  {Collyer  v.  Isaacs,  19  Ch.  D.,  342). 

But  the  possibility  of  a  breach  of  a  covenant  not  to  revoke  a  will  is  not 
a  provable  debt  {Robinson  v.  Ommanney,  23  Ch.  D.,  2&$,  affirming,  s,  c, 
21  Ch.  D.,  780). 

In  a  case  of  fraud  or  breach  of  trust  the  liability  in  equity  of  the  tort-  Fraud  or 
feasor  is  to  restore  in  specie  the  money  or  property  misapplied,  if  it  can  be  breach  of 
ear-marked  or  traced,  and  if  not,  to  make  it  good,  consequently  there  is  a  ^'^^^^ 
right  of  proof  commensurate  with  that  liability  {Ex  / 
Collii,  8  Ch.  D.,  807). 
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S.  37.  Where  a  specified  sam  had  been  fomid  due  before  the  presentatkn  of  a 

^^  petidoo  from  a  promoter  of  a  company,  in  respect  of  part  of  the  pordiase- 
money  pai^o  him  without  the  knowledge  of  the  company,  it  was  hdd  to 
be  a  debt  incurred  by  fraud  and  a  breach  of  trust,  and  liberty  was  given  to 
the  company  to  go  in  and  prove  against  his  estate.  In  this  case  the 
liability  of  a  trustee  is  said  to  arise  from  a  breach  of  c<Mitract — a  contract  tu 
perform  his  trust — and  not  from  a  pure  tort  {Emma  SUver  Mining  CV. 
V.  Grants  17  Ch.  D.,  122,  130). 

NVhere  a  partner,  the  executor  of  a  deceased  partner,  committed  a 
devastavit  by  empIo3ring  the  assets  in  the  business  to  an  extent  miauthorised 
by  the  trust,  the  representative  of  the  estate  of  the  deceased  partner  was 
allowed  to  prove  against  the  separate  estate  of  the  executor  whose  affairs 
were  in  liquidation  {Ex  pU  Wcsicott^  In  re  IVAiU,  L.  R.  9,  Ch.  626 ;  £s 
pte  ButttrfitULt  De  G.  570,  at  p.  573). 

(4.)  An  estimate  shall  be  made  by  the  trustee  of  the 
value  of  any  debt  or  liability  provable  as  aforesaid,  which 
by  reason  of  its  being  subject  to  any  contingency  or 
contingencies,  or  for  any  other  reason,  does  not  bear  a 
certain  value. 

(5.)  Any  person  aggrieved  by  any  estimate  made  by 
the  trustee  as  aforesaid  may  appeal  to  the  Court. 

(6.)  If,  in  the  opinion  of  the  Court,  the  value  of  the 
debt  or  liability  is  incapable  of  being  fairly  estimated, 
the  Court  may  make  an  order  to  that  effect,  and  there- 
upon the  debt  or  liability  shall,  for  the  purposes  of  this 
Act,  be  deemed  to  be  a  debt  not  provable  in  bankruptcy. 

(7.)  If,  in  the  opinion  of  the  Court,  the  value  of  the 
debt  or  liability  is  capable  of  being  fairly  estimated,  the 
Court  may  direct  the  value  to  be  assessed,  before  the 
Court  itself  without  the  intervention  of  a  jury,  and  may 
give  all  necessary  directions  for  this  purpose,  and  the 
amount  of  the  value  when  assessed  shall  be  deemed  to  be 
a  debt  provable  in  bankruptcy. 

(8.)  "Liability"  shall  for  the  purposes  of  this  Act 
include  any  compensation  for  work  or  labour  done,  any 
obligation  or  possibility  of  an  obligation  to  pay  money 
or  money's  worth  on  the  breach  of  any  express  or  implied 
covenant,  contract,  agreement,  or  undertaking,  whether 
the  breach  does  or  does  not  occur,  or  is  or  is  not  likely  to 
occur  or  capable  of  occurring  before  the  discharge  of  the 


The  Bankruptcy  Act,  1883.  S3 

debtor,  and  generally  it  shall  include  any  express  or  S8.  37, 38. 
implied  engagement,  agreement,  or  undertaking,  to  pay, 
or  capable  of  resulting  in  the  payment  of  money,  or 
money's  worth,  whether  the  payment  is,  as  respects 
amount  fixed  or  unliquidated  ;  as  respects  time,  present 
or  future,  certain  or  dependent  on  any  one  contingency 
or  on  two  or  more  contingencies;  as  to  mode  of  valuation 
capable  of  being  ascertained  by  fixed  rules,  or  as  matter 
of  opinion. 

38,  Where  there  have  been  mutual  credits,  mutual  Mutual  credit 
debts,  or  other  mutual  dealings  between  a  debtor  against  ^^  sc^-«>ff- 
whom  a  receiving  order  shall  be  made  under  this  Act, 
and  any  other  person  proving  or  claiming  to  prove  a 
debt  under  such  receiving  order,  an  account  shall  be 
taken  of  what  is  due  from  the  one  party  to  the  other  in 
respect  of  such  mutual  dealings,  and  the  sum  due  from 
the  one  party  shall  be  set  off  against  any  sum  due  from 
the  other  party,  and  the  balance  of  the  account,  and  no 
more,  shall  be  claimed  or  paid  on  either  side  respectively ; 
but  a  person  shall  not  be  entitled  under  this  section  to 
claim  the  benefit  of  any  set-off  against  the  property  of  a 
^debtor  in  any  case  where  he  had  at  the  time  of  giving 
credit  to  the  debtor,  notice^  of  an  act  of  bankruptcy 
committed  by  the  debtor,  and  available  against  him.^ 

This  is  a  repetition  of  s.  39  of  the  Bankruptcy  Act,  1869,  into  which  the 
words  "mutual  dealings *' were,  for  the  first  time,  introduced  to  enlarge 
the  right  of  set-off  then  existing  under  the  mutual  credit  clauses  of  the 
former  Bankruptcy  Acts. 

Prior  to  that  Act,  the  rule  had  been  laid  down  that  "  the  l^slature 
meant  such  credits  only  as  must  in  their  nature  terminate  in  cUbts,  as  where 
a  debt  is  due  from  one  party,  and  credit  given  by  him  on  the  other  for 
a  sum  of  money  payable  at  a  future  day,  and  which  will  then  become 
a  debt,  or  where  there  is  a  debt  on  one  side,  and  a  delivery  of  property  with 
directions  to  turn  it  into  money  on  the  other ;  .  .  .  .  but  where  there 
is  a  mere  deposit  of  property,  without  any  authority  to  turn  it  into  money, 
no  debt  can  ever  rise  out  of  it,  and,  therefore,  it  is  not  a  credit  within  the 
meaning  of  the  statute."  {Rose  v.  Hart^  8  Taun.,  499,  at  p.  506;  2  Sm. 
L.  C,  8th  Ed.,  308). 

But  in  construing  the  Act  of  1869,  Brett,  L.J.,  obsen*^ 
me  that  the  expression  '  mutual  debts  and  credits '  was  i^ 
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8.   38.       *W  ordinary  transactions  between  the   two  persons   in  their   individual 

capacities,  and  that  *  mutual  dealings  *  was  added  to  get  rid  of  any  qoesiiaDs 

which  might  arise  whether  a  transaction  would  end  in  a  debt  or  not.  As 
was  said  by  Malins,  V.C,  in  Booth  v.  Hutchinson  [infrh\  the  additional 
words  were  intended  to  give  a  more  extended  right  of  set-off  than  pre- 
viously existed."— In  this  case  it  was  held  that  a  contract  of  sale  and 
purchase  imposed  reciprocal  obligations,  so  that  in  an  action  brought  b} 
the  trustee  of  the  bankrupt  for  the  price  the  defendant  could  set  off  un- 
liquidated damages  for  non-delivery  (/Vo/  s.Jones^  8  Q.  B.  D.,  147). 

This  case  was  followed  \si  Jack  v.  Kipping,  9  Q.  B.  D.,  113.  where  i: 
was  held  that  a  claim  for  unliquidated  damages  in  respect  of  ftaudufcct 
misrepresentations  upon  the  sale  of  a  chattel  might  be  set  off  in  an  action 
for  the  price,  as  a  breach  of  the  obligation  arising  out  of  the  contract  aD< 
not  as  a  personal  tort. 

An  authority  to  receive  money,  until  revoked,  constitutes  a  credit,  which 
on  the  receipt  of  the  money  is  converted  into  a  debt ;  and  if  money  be 
received  in  pursuance  of  such  authority  after  the  filing  of  a  petition,  bci 
before  notice  of  it  to  the  agent,  he  may,  in  an  action  brought  against  him 
to  recover  the  money  by  the  trustee  of  his  bankrupt  principal,  set  off  a  debt 
due  from  the  bankrupt  to  himself  {Elliott  v.  Turquand,  7  App.  Cas,,  79I 
So,  too,  where  bills  have  been  remitted  to  a  banker  for  collection,  the 
proceeds  may  be  set  off  or  deducted  from  the  amount  due  to  the  bankei 
from  the  debtor  {Naoroji  v.  Chartered  Bank  oflndia,  L.  R.  3,  C.  P.,  444  ^ 
Astleyy,  Gumey,  L.  R.  4,  C.  P.,  714).  Bankers,  who  were  holders  of  some 
bills  not  then  due,  which  they  had  discounted  for  a  customer  who  became 
bankrupt,  were  held  entitled  to  set  off  a  balance  due  from  them  to  the 
customer  on  his  drawing  account  (Alsager  v.  Currit,  12  M.  &  W.,  751). 

But  when  property  or  bills  have  been  deposited  as  a  security  and  not  fci 
the  purpose  of  being  turned  into  money  so  that  the  transaction  will  not,  in 
its  nature,  terminate  in  a  debt,  it  has  been  held  that  this  does  not  come 
within  the  mutual  credit  clause  {Young y/»  Bank  of  Bengal,  1  Deac,  622, 
/.  r.,  I  Moo.,  P.  C,  150 ;  Astley  v.  Gurney,  suprci),  but  it  is  submitted 
that  it  would  amount  to  a  "  mutual  dealing  "  {PecU  v.Jotus,  supra), 

A  laige  creditor  of  the  bankrupt  owed  him  a  small  sum  in  respect  of 
which  the  bankrupt  claimed  a  lien  upon  certain  goods  in  hb  possessioc 
belonging  to  the  creditor  :  Held,  that  the  creditor  could  set  off  the  deln 
against  his  claim,  and  so  free  the  goods  from  the  lien  {Ex  pte  Bamttt,  In 
rt  Devetty  L.  R.  9,  Ch.  293). 

A  landlord  who  had  covenanted  to  complete  a  house  for  his  tenant  wa^ 
guilty  of  a  breach  of  that  covenant,  and  became  a  liquidating  debtor  :  Held, 
that  the  tenant  who  was  indebted  to  the  estate  for  rent  might  set  that  o^ 
against  his  claim  on  the  estate  for  the  breach  of  covenant,  it  being  a  mutual 
dealing  with  reference  to  the  house  {Booth  v.  Hutchinson,  L.  R.  15,  Eq.  3c). 
Where  a  trustee  made  a  claim  against  a  landlord  for  tillages  and  cultivation 
on  a  farm  worked  by^him  for  the  benefit  of  the  creditors,  it  was  held  thai 
the  landlord  could  not  set  off  a  claim  for  rent  accrued  due  before  the 
liquidation  {Alloway  v.  Steere,  10  Q.  B.  D.,  22). 

Plant  was  brought  on  to  an  employer's  premises  by  the  contractors  undci 
a  contract,  whereby  it  was  agreed  that,  in  case  of  th-  «"— — inn  of  the 
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works  for  any  act  or  default  of  the  contractors,  the  same  should  be  "subject  SS.  38|  39. 

to  be  used  "  in  or  about  the  completion  of  the  works  :  Held,  that  this  was  

not  a  "dealing"  within  the  clause,  and  that  the  value  of  the  plant  could 
not  be  set  off  by  the  employers  against  the  sum  due  to  them  from  the  bank- 
rupt contractors  for  breach  of  contract  (/«  re  Winter^  Ex  pte  Bolland^ 
8  Ch.  D.,  225). 

Joint  debts  cannot  be  set  off  against  separate  debts,  or  separate  debts 
against  joint  {Ex  pte  Christie^  10  Ves.,  105  ;  Ex  pte  Twogood,  11  Ves., 
516  ;  Ex  pte  SoanieSy  3  Deac.  &  Ch.,  320). 

Neither  can  a  debt  due  to  a  person  en  autre  droits  as  executor  or  trustee, 
be  set  of!  against  one  due  from  him  personally  {Bishop  v.  Church,  3  Atk., 
691  ;  Middleton  v.  Pollock,  L.  R.  29,  Eq.  29).  Where  an  account  was 
kept  with  bankers,  who  became  bankrupt,  in  the  joint  names  of  two  exe- 
cutors, it  was  held,  that  one  of  them  who  was  also  residuary  legatee  could 
iK>t  set  off  the  balance  on  that  account  against  a  claim  by  the  bankers' 
trustee  for  a  deficit  on  his  own  separate  account  {Ex pte  Morier,  In  re  Willis, 
Percival  <Sr»  Co,,  12  Ch.  D.,  491),  and  distinguished  from  the  case  of 
Bailey  v.  Finch,  L.  R.  7,  Q.B.,  34,  on  the  ground  that  the  executor  in  that 
case  was  legally  entitled  to  the  monies  transferred  into  his  name  as  executor, 
and  that  there  was  a  legal  right  to  set  that  account  against  his  separate 
account,  there  being  no  notice  of  any  equity  to  countervail  the  legal  right. 

If  a  trustee  is  suing  on  behalf  of  his  cestui  que  trust,  the  defendant  may 
set  off  a  debt  due  to  him  from  the  cestui  que  trust,  e,g.,  a  holder  of  a  bill  of 
exchange,  who  had  received  part  payment  from  the  drawer's  estate  and  was 
therefore  a  trustee  as  to  that  payment  for  the  drawer,  sued  the  acceptor  : 
I^Ield,  that  the  acceptor  might  set  off  a  debt  due  to  himself  from  the  drawer 
{Thornton  v.  Maynard,  L.  R.  10,  C.  P.,  695). 

Where  a  principal  is  suing  in  respect  of  a  contract  made  by  a  del  credere 
agent,  the  defendant  cannot  in  the  event  of  the  bankruptcy  of  the  agent  avail 
himself  of  the  mutual  credit  clause  by  way  of  set-off,  as  that  is  intended 
for  the  settlement  of  transactions  between  bankrupts  and  persons  dealing 
with  them,  neither  can  he  claim  the  benefit  of  the  rule  in  George  v.  Clagett, 
7  T.  R.,  359,  in  such  a  case  {Turner  v.   Tliomas,  L.  R.  6,  C.  P.,  610). 

A  broker,  who  has  effected  policies  in  his  own  name,  so  as  to  become 
personally  liable  to  the  underwriters  and  on  the  other  hand  to  be  able  to 
enforce  payment  against  them  in  his  own  name,  can,  in  an  action,  brought 
by  the  trustee  of  the  bankrupt  underwriters  for  the  premiums,  set  off  losses 
happening  before  the  bankruptcy  {Kosterv.  Eason,  2  M.  &  S.,  112;  Lee  v. 
BulUn,  8  E.  &  B.,  629,  n;  27,  L.  J.,  Q.  B.,  161). 

*  As  to  what  is  notice,  see  note  (4)  to  s.  49,  on  p.  8$,  infrh, 

^  i.e.,  an  act  of  bankruptcy  committed  within  three  months  next  pre- 
ceding the  presentation  of  the  petition,  see  note  (5)  tos.  49,  on  p.  86,  infrh. 

39.  With  respect  to  the  mode  of  proving  debts,  the  Rules  as  to 
right  of  proof   by     secured   and    other    creditors,   theP'?'^®^ 
admission  and  rejection  of  proofs,  and  the  other  matters 
referred  to  in  the  Second  Schedule,  the  rules  in  that 
schedule  shall  ^-  ^ 
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8.  40.         40, — (i.)  In  the  distribution  of  the  property  of  a  bank- 
Priorityof      ^P*  there  shall  be  paid  in  priority  to  all  other  debts, — 
debts.  (^a^  All  parochial  or  other  local  rates  due  from  the 

bankrupt  at  the  date  of  the  receiving  order,  and 
having  become  due  and  payable  within  twelve 
months  next  before  such  time,  and  all  assessed 
taxes,  land  tax,  property  or  income  tax,  assessed 
on  him  up  to  the  fifth  day  of  April  next  before 
the  date  of  the  receiving  order, and  not  exceeding 
in  the  whole  one  year's  assessment ; 

(*.)  All  wages  or  salary  of  any  clerk  or  servant  in 
respect  of  services  rendered  to  the  bankrupt 
during  four  months  before  the  date  of  the 
receiving  order,  not  exceeding  fifty  pounds ;  and 

The  service  required  must  be  of  some  permanency,  something  more  than 
weekly.  It  is  immaterial  that  the  wages  or  salary  are  paid  every  week,  if 
the  engagement  for  service  is  of  a  more  permanent  nature  {,Ex  pie  CoUier^ 
4  Deac  &  Ch.  520 ;  2  Mont.  &  Ayr.  29  ;  Ex  pu  Humphreys,  3  Deac.  &  Ch. 
114;  Mont.  &  Bl.  413). 

As  a  rule  the  employment  should  have  continued  up  to  the  time  of  the 
bankruptcy  {Ex  pte  Gee,  Mont.  &  Chit.  99 ;  3  Deac  $63;  Ex  pte  Saunders^ 
2  Mont  &  Ayr,  684). 

An  agreement,  that  the  clerk  shall  have  some  remuneration  or  benefit 
in  addition  to  his  salary,  vrill  not  deprive  him  of  his  preferential  claim  to 
the  latter  {Ex  pte  HUkin,  3  De  G.  &  Sm.,  662 ;  Ex  pte  Harris,  De  G.  165), 
nor  absence  from  illness  with  his  employer's  consent  {Ex pte  Harris,  suprd), 

A  mate  of  a  ship  {Ex  pte  Homborg,  2  Mont.  D.  &  De  G.,  642),  and  a 
traveller  {Ex  pte  Need,  Mont.  &  McA.  194)  have  been  held  to  come  within 
the  description,  clerk  or  servant. 

A  music  master  and  a  drill  seijeant,  who  were  engaged  by  a  bankrupt 
schoolmaster  to  give  a  certain  number  of  lessons  per  week  to  his  pupils, 
were  held  not  to  be  entitled  to  priority  {Ex  pte  Walter,  In  re  Heath,  L.  R. 
15,  Eq.  412). 

(r.)  AH  wages  of  any  labourer  or  workman,  not  ex- 
ceeding fifty  pounds,  whether  payable  for  time 
or  piece-work,  in  respect  of  services  rendered 
to  the  bankrupt  during  four  months  before  the 
date  of  the  receiving  order. 

This  provision  will  meet  such  cases  as  Ex  pu  GreUier,  Mont.  264 ;  Ex 
pte  Crowfoot,  Mont.  270. 

The  employment  must  be  direct  from  the  bankrupt,  therefore  where  a 
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colliery  proprietor  employed  colliers  who  engaged  their  own  "drawers,**       8.  40. 
it  was  held  that  the  ''drawers'*  were  not  labourers  or  workmen  of  the         — ^ 
bankrupt  {Ex pte  Bally  3  De  G.  M.  &  G.  155). 

(2.)  The  foregoing  debts  shall  rank  equally  between 
themselves,  and  shall  be  paid  in  full,  unless  the  property 
of  the  bankrupt  is  insufficient  to  meet  them,  in  which 
case  they  shall  abate  in  equal  proportions  between  them- 
selves. 

It  is  not  expressly  enacted  that  these  debts  shall  be  paid  out  of  the  first 
monies  coming  to  the  trustee,  and  the  costs  of  the  petitioning  creditor,  if  so 
ordered  by  the  Court,  would  have  to  be  paid  in  priority  to  them  (r.  154 ; 
see,  too.  Ex  pie  HcunpsoHy  2  Mont.  D.  &  De  G.  462),  but  the  trustee  would 
not  be  justified  in  postponing  payment  to  enable  him  to  use  the  funds  in  his 
hands  for  the  purpose  of  proceeding  against  the  bankrupt  under  the  Debtors 
Act  {Ex pte  Powisy  In  re  Bowen,  L.  R.  17,  £q.  130). 

These  preferential  claims  must  be  provided  for  in  a  composition  or  scheme 
of  arrangement,  otherwise  it  cannot  be  approved  by  the  Court  (s.  18  (14) ). 

(3.)  In  the  case  of  partners  the  joint  estate  shall  be 
applicable  in  the  first  instance  in  payment  of  their  joint 
debts,  and  the  separate  estate  of  each  partner  shall  be 
applicable  in  the  first  instance  in  payment  of  his  separate 
debts.  If  there  is  a  surplus  of  the  separate  estates  it 
shall  be  dealt  with  as  part  of  the  joint  estate.  If  there 
is  a  surplus  of  the  joint  estate  it  shall  be  dealt  with  as 
part  of  the  respective  separate  estates  in  proportion  to 
the  right  and  interest  of  each  partner  in  the  joint  estate. 

No  transfer  of  a  surplus  from  a  separate  estate  to  a  joint  estate  on  the 
ground  that  there  are  no  separate  creditors  shall  be  made  until  notice  of  the 
intention  to  make  such  transfer  has  been  gazetted  (r.  215). 

Whether  property  is  the  joint  property  of  partners  or  the  separate  TqJ,j^  ^j^a 
property  of  one  of  them  depends  upon  the  arrangements  bonAJUU  made  by  separate 
the  partners  among  themselves,  and  not  upon  any  lien  or  equity  on  the  estate, 
part  of  the  creditors.     If,  therefore,  the  partners  have  b<mA  fide  converted 
what  was  joint  estate  into  separate  estate  the  joint  creditors  of  the  firm  have 
no  equity  to  disturb  the  arrangement  {Ex  pte  Ruffing  6  Ves.,  119 ;  Ex  pte 
IVitltams,  II  Ves.,  3  ;  Ex  pte  fVa/Jker,  In  re  Walker ^  4  De  G.,  F.  &  J. 
509),  e,g,y  where  shares  in  a  company  standing  in  the  name  of  one  of  the 
partners  have  by  agreement   among    the  partners  been  converted  into 
partnership  property  {In  re  Collie^  Ex  pte  Manchester  and  County  Bank 
3  Ch.  D.,  481 ;  Ex  pte  Connelly  3  Deac.,  201 ;  3  Mont.  &  Ayr.,  581)! 
If,  on  the  other  hand,  the  conversion  is  fraudulent,  as  where  the  finn  and 
the  partners  are  on  the  eve  of  bankruptcy,  the  assignment  may  be  avoided 
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8.  40.       **  *^*  instance  of  a  joint  creditor,  and  the  property  will  be  divisible  as  joint 

estate  {Ex pte  Mayon,  In  re  Wood,  34  L.  J.  Bankr.  25,  s.  f.  13,  W.R.,  629 ; 

In  re  Kemptner,  L.  R.  8,  Eq.  286  cf.  Ex  pU  Peake,  i  Madd.,  346). 

Again,  where  the  agreement  between  the  retiring  and  continuing  partners 
can  be  set  aside,  or  is  executory,  the  conditions  thereof  being  unperformed, 
then  the  original  character  of  the  property  as  joint  estate  is  restored  {Ex  pU 
Rffwlandson  I,  Rose  416,  2,  V.  &  B.,  172  ;  Ex  pte  Wheeler,  Buck  25; 
Ex  pie  Wood,  In  re  Wright,  10  Ch.  D.,  554). 

By  articles  of  partnership  between  A.  and  B.  the  capital  of  which 
belonged  to  A.,  it  was  agreed  that  on  the  death  of  A.  the  partnership 
should  be  dissolved,  and  that  B.'s  share  of  the  profits  should  thenceforth 
belong  to  A.'s  representatives  who  should  carry  on  the  business,  and  that 
B.  should  receive  from  them  his  share  of  the  profits  up  to  A.'s  death.  A 
died  having  appointed  B.  his  executor  who  carried  on  the  business  for  some 
months  and  then  became  bankrupt.  It  was  held  that  the  deed  had  not  the 
effect  of  converting  the  stock-in-trade  into  separate  estate  of  A.,  but  that 
so  much  as  remained  in  specie  was  joint  estate,  and  that  what  had  been 
brought  in  since  A. 's  death  was  the  separate  estate  of  B.  {Ex pte  MorUy^ 
In  re  White,  L.  R.  8,  1026).  The  principle  of  this  decision  was  followed  in 
Ex  pte  Dear,  In  re  White,  I  Ch.  D.,  514  ;  Ex  pte  Manchester  Bank,  In 
re  Mellor,  12  Ch.  D.,  917,  affirmed  sub  tit.  Ex  pte  Butcher,  In  re 
Mellor,    13  Ch.   D.,  465. 

But  where  the  articles  provided  that  on  the  death  of  a  partner  the  partner- 
ship should  not  be  dissolved  but  that  the  business  should  be  carried  on  by 
the  survivors,  it  was  held,  that  their  effect  was  to  make  the  joint  estate  of 
the  original  firm  assets  of  the  new  firm,  and  that  the  joint  creditors  of  the 
old  firm  were  entitled  to  be  paid  rateably  only  with  the  new  creditors 
{In  re  Simpson,  L.  R.  9,  Ch.  572). 

Two  persons  carried  on  business  as  partners,  and  on  becoming  bankrupt 

alleged  that  the  goods  were  by  agreement  the  property  of  one  of  them,  but 

the  Court  held  that  they  formed  joint  estate  {In  re  Rowland,  L.  R.  I,  Ch.  42 1 ). 

What  was  the  separate  property  of  one  of  the  partners  may  by  agreement 

become  joint  estate  {Ex pte  Owen,  In  re  Bowers,  4  De  G.  &  Sm.,  351). 

Any  surplus  of  the  separate  estate  of  a  man  who  is  a  partner  in  different 
firms,  becoming  bankrupt,  is  applicable  to  the  discharge  of  the  partnership 
debts  of  the  respective  firms  in  proportion  to  the  amount  of  the  debts 
proved  against  the  joint  estates  of  such  firms  respectively  {Ex  pte  Eraniiyfi, 
Buck,  332). 
T^jjj^  If  there  is  no  joint  estate,  or  no  solvent  partner  who  can  be  sued,  the 

•  creditors.  join'  creditors  may  prove  against  the  separate  estates  of  the  partners  {Ex pie 

Sadler,  15  Ves.,  52  ;  Ex  pte  Bradshaw,  i  Gl.  &  J.,  99 ;  Ex  pte  Bauerman, 
3  Deac,  476),  but  not  if  there  is  any  joint  estate  at  all,  however  small  in 
amount,  nor  if  any  of  the  partners  is  not  actually  bankrupt  {Ex pte  Janson^ 
3    Madd,   229 ;    Ex  pte  Peake,   2   Rose,   54). 

A  joint  creditor,  after  realising  his  security  on  the  joint  estate,  may 

prove  for  the  difference  against  the  separate  estate  if  there  is  no  other 

joint  property  (£jr//^  Geller,  2  Madd.,  262). 

^  Proof  may  be  made  on  behalf  of  the  joint  estate  against  the  separate 

estate  of  a  partner  for  money  fraudulently  drawn  out  by  him  {£jr  pit 
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Harris,  2  V.  &   B.,   2io,   I  Rose,   437;  Lacey  v.  /ft//,  4  Ch.  D.,  537,       s.  40. 
affirmed  sub  tit,  Head  \,  Bai/ey,  3  App.  Cos.,  94).  

If  there  are  no  separate  creditors,  or  if  the  joint  creditors  pay  off  any 
there  may  be,  then  the  joint  creditors  may  prove  against  the  separate  estate 
{Expte  Chand/er,  9  Ves.,  35 ;  Ex pte  Taitt,  16  Ves.,  193). 

A  joint  creditor  may  prove  against  the  joint  estate  without  giving  up 
his  security  on  the  separate  estate  of  one  of  the  partners  {Ex  pte  Peeuoc/t, 
2  GL  &  J.,  27  ;  In  re  P/ummer,  i  Ph.,  56,  at  p.  60 ;  Ro/fe  v.  F/ower, 
L#.  R.  I,  P.  C,  28). 

An  inquiry  may  be  directed  to  ascertain  whether  there  is  any  joint  estate 
{Ex  pte  Birley,  I  Mont.  D   &  De  G.,  387  ;  Ex  pte  Peake,  2  Rose,  54). 

When  joint  creditors,  having  the  right,  have  elected  to  prove  against  the 
separate  estate  of  one  of  the  partners,  there  is  a  right  of  contribution  on 
behalf  of  that  estate  against  the  separate  estates  of  the  other  partners  {Ex 
pte  JVii/ock,  2  Rose,  392  ;  Ex  pte  Reid,  2  Rose,  84). 

For  the  purpose  of  voting,  a  joint  creditor  may  prove  his  joint  debt  where 
a  receiving  order  is  made  against  one  partner  only  (Sch.  I.,  s.  13). 

A  separate  creditor,  who  under  a  mistake  of  ^t  has  proved  against  the  Separate 
joint  estate  of  the  partnership,  may  have  his  proof  transferred  to  the  creditors, 
separate  estate  {Ex pte  Vining,  i  Deac,  555). 

A  separate  creditor  may  prove  against  the  separate  estate  without  giving 
up  his  security  upon  the  joint  estate  {Ex  pte  Shepherd,  2  Mont.  D.  &  De 
G.,  204,  S.C.,  sub  tit.  In  re  P/ummer,  I  Ph.,  56.  ;  see  the  judgment  in 
Ex  pte  West  Riding  Uni&n  Banking  Co.,  In  re  Turner,  19  Ch.  D.,  105, 
at  p.  113). 

When  joint  creditors  have  elected  to  prove  against  the  separate  estate  of 
one  partner,  so  as  to  produce  a  surplus  of  joint  estate,  the  separate  creditors 
of  that  estate  will  be  entitled  to  credit  for  the  dividends  paid  on  such  proofs 
in  the  distribution  of  the  surplus  amongst  the  separate  estates  {Ex  pte  Reid, 
2  Rose,  84;  Ex  pte  IVii/ock,  2  Rose,  392).  So,  too,  the  separate 
creditors  of  one  partner  will  be  entitled  to  a  lien  on  any  surplus  of  joint 
estate  in  respect  of  bills  of  exchange,  drawn  in  the  name  of  the  firm  by  the 
other  partner  for  a  separate  debt,  and  proved  against  the  joint  estate 
{Ex pte  King,  17  Ves.,  115  ;  i  Rose,  212). 

Proof  may  be  made  on  behalf  of  a  separate  estate  against  the  joint  estate 
in  respect  of  property  fraudulently  applied  to  partnership  purposes, 
whereby  the  joint  estate  has  been  increased  at  the  expense  of  the  separate 
creditors  of  that  estate  {Ex pte  Harris,  2  V.  &  B.,  210 ;  i  Rose,  437). 

If  it  is  necessary  to  protect  the  mterests  of  the  separate  against  the  joint 
creditors,  in  the  case  of  a  separate  adjudication  against  one  member  of  a 
firm,  it  seems  that  the  Court  still  has  power  to  appoint  an  inspector  {Ex 
pte  Meiboum,  In  re  Me/bourn,  L.  R.  6,  Ch.  835). 

Joint  creditors  are  not,  in  the  absence  of  any  security,  entitled  to  interest  Interest 
accrued  due  subsequently  to  the  date  of  the  receiving  order  upon  their 
debts,  unless  the  separate  creditors  have  been  paid  in  full,  and  the  converse 
of  the  rule  holds  good  {Ex  pte  Find/ay,  In  re  Co//ie,  17  Ch.  D     xia-  ^ 
also  sub-s.  (5),  in/r^),  '  •»  334,  see 

Where  the  members  of  a  firm  are  liable  collectively  as  a  firm  and  also  Joint  and 
indnndually  upon  the  same  contract,  the  creditor  can  prove  against  tS^  s^pwte 

cred«* 
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8.  40*      Y^^  estate  as  well  as  against  the  separate  estate  (see  Scfa.  II.,  s.  18,  and 

notes  thereunder). 

Double  proof.  The  right  of  double  proof  given  by  Sch.  II.,  s.  18,  which  is  a  re-enact- 
ment of  s.  37  of  the  Act  of  1869,  is  limited  to  a  liability  on  a  contract 
(per  Cotton,  L.  J.,  Ex pte  Cifrbett^  In  re  Shandy  14  Ch.  D.,  122). 

Consequently  where  the  liability  arises  otherwise  than  out  of  a  contract, 
e^g,^  from  a  breach  of  trust,  the  old  rule  applies  and  the  creditor  is  put  to 
his  election  as  to  whether  he  will  prove  against  the  joint  or  the  separate 
estate  {Ex  pte  Adamson^  In  re  Collie^  8  Ch.  D.,  807).  And  he  is  not 
estopped  from  exercising  this  right  of  election  by  the  receipt  of  a  dividend 
from  one  estate  if  he  refund  it  with  ^^  per  cent,  interest  («M(/). 

A  joint  and  separate  creditor,  having  a  security  on  the  separate  estate  of 
one  partner  for  his  joint  and  separate  debts,  may  apply  the  proceeds  of  his 
security  as  may  be  most  to  his  advantage  {Ex  pie  ZHckin^  In  re  Foster^ 
L.  R.  20,  Eq.  767). 
Proof  by  As  a  rule  a  partner  cannot  prove  against  the  joint  estate  in  competition 

partner.  ^th  the  joint  creditors,  who  are  in  fact  his  own  creditors,  nor  can  the  firm 

prove  against  the  separate  estate  of  one  partner  in  competition  with  the 
Separate  creditors  {Nanson  v.  Gordon^  i  App.  Cas.,  195). 

There  are,  however,  two  exceptions  to  these  rules  : 

(I.)  Where  the  property  of  a  partner  has  been  fraudulently  applied  to 
partnership  purposes,  or  the  property  of  the  partnership  to  the  use  of  a. 
partner  {Ex  pte  Sillitoe^  I  Gl.  &  J.,  374,  at  p.  382  ;  Ex  pte  Harris,  2  V.  &  B., 
210,  1  Rose,  437 ;  Readv,  Bailey,  3  App.  Cas.,  94). 

(2.)  Where  the  partners,  or  some  or  one  of  them,  carry  on  a  distinct  and 
separate  business  and  the  debt  has  arisen  out  of  a  dealing  between  trade 
and  trade  {Ex  pte  SillUoe,  suprh;  Ex  pte  Williams,  3  Mont.  D.  &  D.  C, 
433  t  Ex  pte  Maude,  In  re  Braginton^  L.  R.  2,  Ch.  550). 

One  partner  cannot  prove  against  the  separate  estate  of  another  partner, 
so  long  as  there  are  any  joint  debts  and  a  possibility  of  such  separate 
estate  being  liable  for  them  {Ex  pte  Carter,  2  Gl.  &  J.,  233  ;  Ex  pte  Ellis, 
2  Gl.  &  J.,  312  ;  In  re  Dixon,  Ex  pte  Gordon,  L.  R.  10,  Ch.  160,  termed 
sub  tit,  Nanson  v.  Gordon,  i  App.  Cas.,  195).  • 

But  if  the  separate  estate  is  insufficient  for  the  payment  of  the  separate 

creditors,  then,  as  there  will  be  no  surplus  for  distribution  amongst  tke 

joint  creditors,  and  consequently  no  competition  with  them,  the  partners 

may  prove  {Ex  pte  Topping,  4  De  G.  J.  &  S.,  551 ;  Ex  pte  Sheen^  In  rt 

Wr^ht,  L.  R.  6,  Ch.  235  cf.  Lacey  v.  Hill,  L.  R.  8,  Ch.  441). 

So,  too,  when  a  partner  has  paid  all  the  joint  debts,  he  may  prove  against 
the  separate  estates  of  his  other  partners  for  the  share  which  each  ought  to 
have  borne  {Ex  pte  Watson^  4  Madd.,  477  ;  Ex  pte  Young,  2  Rose,  40, 
Buck,  449) ;  the  payment  must  be  actually  made,  giving  an  indemnity  not 
being  sufficient  {Ex pte  Moore,  2  Gl.  &  J.,  166). 

(4.)  Subject  to  the  provisions  of  this  Act  all   debts 
proved  in  the  bankruptcy  shall  be  paid  pari  passu. 

Debts  arising  from  voluntary  bonds  or  covenants,  which  cannot  be  im- 
peached, must  be  paid  pari  passu  with  the  ordinary  debts  of  the  bankrupt 
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{Ex ptePotiingery  In  re  Stewart^  8  Ch.  D.,  621) ;  see  s.  47,  as  to  the  aToid        8.  40. 

ance  of  yoluntary  settlements,  which  is  now  applicable  to  non-traders  as         

well  as  traders. 

(5.)  If  there  is  any  surplus  after  payment  of  the  fore- 
going debts,  it  shall  be  applied  in  payment  of  interest 
from  the  date  of  the  receiving  order  at  the  rate  of  four 
pounds  per  centum  per  annum  on  all  debts  proved  in  the 
bankruptcy. 

Any  ultimate  surplus  after  payment  of  the  costs  belongs  to  the  bankrupt 
(s.  65). 

(6.)  Nothing  in  this  section  shall  alter  the  effect  of 
section  five  of  the  Act  twenty-eight  and  twenty-nine 
Victoria,  chapter  eighty-six,   "to  amend   the   Law  of 
Partnership,"'  or  shall  prejudice  the  provisions  of  the  38 &  39  Vict. 
Friendly  Societies  Act,  1875.2  ^  ^ 

'  The  Partnership  Law  Amendment  Act,  1S65  (28  &  29  Vict.,  c.  86),  pro- 
vides that,  a  person  may  lend  money  to  a  trader  on  a  contract  in  writing  upon 
the  terms  that  he  shall  receive  interest  varying  with  the  profits  of  the  business 
or  a  share  of  the  profits,  without  being  thereby  constituted  a  partner  or 
rendered  responsible  as  such.  Section  5  provides  in  effect  that,  in  the 
event  of  the  bankruptcy,  or  insolvency,  or  death  of  the  trader  insolvent,  the 
lender  of  any  such  loan  shall  not  be  entitled  to  recover  any  portion  of  his 
principal  or  of  the  profits  or  interest  payable  in  respect  of  his  loan  until  the 
claims  of  the  other  creditors  of  the  trader  for  valuable  consideration  in 
money  or  money's  worth  have  been  satisfied. 

If  a  person  make  a  loan  of  this  kind  and  at  the  same  time  take  a 
mortgage,  his  rights  under  the  mortgage  will  not  be  interfered  with  by 
that  section  {Ex  pte  Shield  In  re  Lonergauy  4  Ch.  D.,7  89,  overruling  Ex 
pte  Macarthur^  In  re  Ramsden^  40  L.  J.  Bankr.,  86). 

Where  money  has  been  advanced  under  an  agreement,  falling  within  the 
purview  of  that  Act,  which  is  subsequently  put  an  end  to  by  the  parties 
and  bills  are  given  for  an  ascertained  sum  then  due  thereunder,  no  proof 
can  be  made  in  respect  of  such  bills  until  all  the  other  creditors  have  been 
satisfied ;  but  monies  lent  by  the  same  person  to  the  same  trader  at  interest, 
independently  of  such  agreement,  may  be  proved  like  any  other  debt  (Ex 
pte  Mills ^  In  re  Tew,  L.  R.  8,  Ch.  569;  Ex  pie  Taylor^  In  re  Grason^  12 
Ch.  D.,  366). 

See,  further,  as  to  the  construction  of  that  Act  {Pooley  v.  Driver,  5  Ch. 
r).»  458 ;  Ex  pie  Delhasse,  In  reMegevand,  7  Ch.  D.,  511). 

«  The  Friendly  Societies  Act,  1875  (38  &  39  Vict.,  c.  60,  s.  15  (7)), 
provides  that  "upon  the  death,  or  bankruptcy,  or  insolvency  of  any 
officer  of  a  society  having  in  his  possession  by  virtue  of  his  oflSce  any 
money  or  property  belonging  to  the  society, his  heirs  exe- 
cutors, or  administrators,  or  trustee  in  bankruptcy  or  insolvency 
shall,  upon  demand  in  writing  of  the  trustees  of  the  society,  or  any  two  of 
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88.  40|  41.  them,  or  any  person  authorised  by  the  society,  or  by  the  committee  of 

management  of  the  same,  to  make  such  demand,  pay  such  money  and 

deliver  over  such  property  to  the  trustees  of  the  society  in  prefermce  to 
any  other  debts  or  claims  against  the  estate  of  such  officer." 

"  The  right  given  is  one  against  the  common  rights  of  Her  Majesty^s 
subjects,  and  therefore  those  who  claim  that  right  must  bring  themselves 
within  the  express  provisions  of  the  statute,"  per  Fry,  J.,  who  hdd  that  a 
bank,  being  a  corporation,  could  not  fill  the  office  of  treasurer  of  a  friendly 
society  (/«  re  West  of  England  Bctnk,  Expte  Swansea  Friendly  Society^  1 1 
Ch.  D.,  768).  It  had  previously  been  held  that  the  bankers  of  a  sodetj 
could  not  be  said  to  hold  any  office  {Ex  pie  Harris,  De  G.,  162  ;  Ex  fie 
Whipham,  3  Mont.  D.  &  De  G.,  564). 

Where  the  treasurer  of  a  society  was  a  member  of  a  banking  firm,  by 
whom  an  account  was  kept  in  the  names  of  the  trustees  of  the  society, 
the  treasurer  making  an  annual  return  of  the  balance  of  the  account  as 
baing  moneys  in  his  hands,  it  was  held,  on  the  bankruptcy  of  the  firm,  that 
the  society  was  entitled  to  priority  against  the  separate  estate  of  the 
treasurer  {Expte  Riddell,  3  Mont.,  D.  &  De  G.,  80). 

The  money  must  be  due  from  the  officer  by  virtue  of  his  office,  and  the 
priority  will  not  be  extended  to  moneys  due  from  him  under  a  contract  or 
loan  {Ex  pte  Stamford  Friendly  Society,  15  Ves.,  280 ;  Ex  pie  Ross^  6 
Ves.,  802 ;  ExpU  Fleet,  4  De  G.  &  Sm.,  52). 

The  benefit  given  by  that  Act  is  not  lost  by  reason  of  the  society 
neglecting  for  some  time  to  require  security,  or  to  audit  the  accounts  of 
its  officers  {Absolom  v.  Gething,  32  Beav.,  322). 

Preferential         4]^^ — (i.)  Where  at  the  time  of  the  presentation  of  the 

claim  in  case  • 

of  apprentice-  bankruptcy  petition  any  person  is  apprenticed  or  is  an 
ship.  articled  clerk  to  the  bankrupt,  the  adjudication  of  bank- 

ruptcy shall,  if  either  the  bankrupt  or  apprentice  or  clerk 
gives  notice  in  writing  to  the  trustee  to  that  effect,  be  a 
complete  discharge  of  the  indenture  of  apprenticeship  or 
articles  of  agreement ;  and  if  any  money  has  been  paid 
by  or  on  behalf  of  the  apprentice  or  clerk  to  the  bank- 
rupt as  a  fee,  the  trustee  may,  on  the  application  ol  the 
apprentice  or  clerk,  or  of  some  person  on  his  behalf,  pay 
such  sum  as  the  trustee,  subject  to  an  appeal  to  the 
Court,  thinks  reasonable,  out  of  the  bankrupt's  propert>-, 
to  or  for  the  use  of  the  apprentice  or  clerk,  regard  being 
had  to  the  amount  paid  by  him  or  on  his  behalf,  and  to 
the  time  during  which  he  served  with  the  bankrupt 
under  the  indenture  or  articles  before  the  commencement 
of  the  bankruptcy,  and  to  the  other  circumstances  of  the 
case. 
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If  the  apprenticeship  fee  has  been  paid  and  the  apprentice  actually  33^  4-1,  42. 

serves  under  the  agreement,  although  the  indentures  are  not  executed,  he         

¥dll  be  entitled  to  the  benefit  of  this  section  {Ex  pu  Haynesy  In  re  Donkin^ 
2GI.  &J.,  122). 

(2.)  Where  it  appears  expedient  to  a  trustee,  he  may, 
on  the  application  of  any  apprentice  or  articled  clerk  to 
the  bankrupt,  or  any  person  acting  on  behalf  of  such 
apprentice  or  articled  clerk,  instead  of  acting  under  the 
preceding  provisions  of  this  section,  transfer  the  indenture 
of  apprenticeship  or  articles  of  agreement  to  some  other 
person. 

42, — (i.)  The  landlord  or  other  person  to  whom  any  Power  to 
rent  is  due  from  the  bankrupt  may  at  any  time,  either  di^rab  for 
before  or  after  the  commencement  of  the  bankruptcy,  rent, 
distrain  upon  the  goods  or  effects  of  the  bankrupt  for 
the  rent  due  to  him  from  the  bankrupt,  with  this  limita- 
tion, that  if  such  distress  for  rent  be  levied  after  the  com- 
mencement of  the  bankruptcy  it  shall  be  available  only 
for  one  year's  rent  accrued  due  prior  to  the  date  of  the 
order  of  adjudication,  but  the  landlord  or  other  person 
to  whom  the  rent  may  be  due  from  the  bankrupt  may 
prove  under  the  bankruptcy  for  the  surplus  due  for  which 
the  distress  may  not  have  been  available. 

(2.)  For  the  purposes  of  this  section  the  term  "  order 
of  adjudication  "  shall  be  deemed  to  include  an  order  for 
the  administration  of  the  estate  of  a  debtor  whose  debts 
do  not  exceed  fifty  pounds,  or  of  a  deceased  person  who 
dies  insolvent. 

Subject  to  the  limitation  prescribed  by  this  section,  a  landlord  can  distrain 
for  rent  notwithstanding  a  receiver  has  been  appointed  and  is  in  possesion 
of  the  bankrupt's  property  {Ex  pte  Tt(l,  In  re  Mayhew^  L.  R.  i6,  Eq.  97  j 
Ex  pte  Cochrane^  In  re  Mead,  L.  R.  ao,  Eq.  282). 

If  a  trustee  continues  in  possession  of  property,  of  which  the  bankrupt  was 
tenant,  vnthout  disclaiming,  the  landlord  can  distrain  for  rent  accrued  due 
after  the  commencement  of  the  bankruptcy  {Ex  pte  Hale,  In  re  Binnt, 
I  Ch.  D.,  285),  but  if  he  has  distrained  once  after  the  ljankru(>tcy  lor  a 
year's  rent,  he  cannot  distrain  a  second  time  for  rent  accruer!  Aur.  Mib- 
sequently,  as  the  effect  would  be  to  allow  him  more  than  one  year'*  rent  in 
full  {Expu  Sir  fV.  Hart  Dy/u,  In  re  Morrish,  22  Ch,  U,  410). 
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88. 42|43«      "  Other  penon  to  whom  any  rent  is  due  "  means  a  peison  standfi^  to 

another  in  a  position  analogous  to  that  of  a  landloid  to  his  tenant,  or  a 

person  who  is  empowered  to  recover  rent  or  charges  by  the  same  means  as 
a  landlord  {,Ex  pte  Birmingham  and  Stafordskirt  Gas  Light  G«.,  L.  K 
II,  Eq.  613  cf.  ExpU  Hill,  In  re  Roberts,  6  Ch.  D.,  63). 

A  distress  may  be  levied  for  rent  due  under  an  attornment  dasse  in  a 
mortgage  deed,  provided  that  the  (air  inference  to  be  drawn  by  the  Coort  is, 
that  the  clause  was  intended  to  create  a  real  rent  and  a  real  tenancy,  and 
was  not  a  mere  device  to  evade  the  bankruptcy  laws  and  inserted  to  gire 
the  mortgagee  in  the  event  of  the  bankruptcy  of  the  mortgagor  as 
additional  security  upon  chatteb  which  woold  othowise  have  been 
distributed  among  other  creditors  : — in  the  cases  of  In  rt  Stockton  Iran 
Furnace  Co,,  10  Ch.  D.,  335,  Ex  pie  Voisey,  In  re  Knight,  21  Ch. 
D.,  442,  and  In  re  Threl/all  Ex  pte  Queen* s  Benefit  Building  Society, 
16  Ch.  D.,  274,  the  clause  was  held  valid,  but  in  the  cases  of  £x  ftt 
H^illiams,  In  re  Thompson,  7  Ch.  D.  138,  and  Ex  pte  Jackson,  In  re 
Bowes,  14  Ch.  D.,  725,  invalid. 

If  the  deed  is  otherwise  unimpeachable  a  distress  may  be  levied  under 
an  attornment  clause  in  a  second  mortgage,  notwithstanding  that  the 
mortgagor  has  already  attorned  tenant  to  the  first  mortgagee  of  the  same 
property  {Ex  pte  Punnett,  In  re  Kitchin,  16  Ch.  D.,  226;  Morton  v. 
Woods,  L.  R.  4,  Q.  B.,  293). 

Where  two  tenants  in  common  mortgaged  property  on  which  they 
carried  on  business  in  partnership,  and  each  separately  attorned  tenant  to 
the  mortgagor,  it  was  held  the  mortgagor  could  not  distrain  upon  the 
partnership  property  {Ex pte  Parke,  In  re  Potte,  L.  R.  18,  £q.  381). 

The  relation  of  landlord  and  tenant  created  by  the  attornment  daase 
exists  merely  for  the  purposes  of  the  security,  and  does  not  therefore 
derogate  from  the  mortgagee's  rights  as  such,  hence  he  was  held  entitled 
to  certain  trade  fixtures  put  up  on  the  mortgaged  premises  {Ex  pte  Punnett., 
In  re  Kitchin,  16  Ch  .D.,  226). 

If  a  landlord  should  prove  for  his  rent  instead  of  levying  a  distress,  he  is 
restricted  to  his  right  of  proof  and  cannot  afterwards  distrain  {Ex  f^e 
Grove,  I  Atk.  104) ). 

Payment  to  a  landlord  who  is  about  to  distrain  even  after  an  act  of 
bankruptcy  is  a  protected  transaction  {Stevenson  v.  Wood,  5  Esp.  aoo), 
provided  it  be  for  not  more  than  a  year's  rent  accrued  due  prior  to  the 
order  of  adjudication. 

Property  Available  for  Payment  of  Debts. 
Relation  back  ^^  The  bankruptcy  of  a  debtor,  whether  the  same 
Utl  ™*  ^  ^  takes  place  on  the  debtor's  own  petition  or  upon  that  of 
a  creditor  or  creditors,  shall  be  deemed  to  have  relation 
back  to,  and  to  commence  at,  the  time  of  the  act  of 
bankruptcy  being  committed'  on  which  a  receiving 
order  is  made  against  him,  or,  if  the  bankrupt  is  proved 
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to  have  committed  more  acts  of  bankruptcy  than  one,  88. 43, 
to  have  relation  back  to,  and  to  commence  at,  the  time 
of  the  first  of  the  acts  of  bankruptcy  proved  to  have 
been  committed  by  the  bankrupt  within  three  months 
next  preceding  the  date  of  the  presentation  of  the 
bankruptcy  petition ;  but  no  bankruptcy  petition, 
receiving  order,  or  adjudication  shall  be  rendered 
invalid  by  reason  of  any  act  of  bankruptcy  anterior 
to  the  debt  of  the  petitioning  creditor. 

Under  the  Act  of  1869,  the  bankruptcy  related  back  to  the  first  act  of 
bankruptcy  committed  within  hvehuc  months  next  preceding  the  order  of 
adjudication.  It  is  now  changed  to  three  months  next  preceding  the  date 
of  the  presentation  of  the  bankruptcy  petition ;  the  proviso,  too,  rendering 
it  necessary  to  show  that  at  the  time  of  the  commission  of  such  prior  act  of 
bankruptcy  the  bankrupt  was,  and  still  continued  to  be,  indebted  in  a  sum 
sufficient  to  support  a  petition  in  bankruptcy,  is  omitted. 

*  The  word  was  "  completed  "  in  the  Act  of  1869. 

When  the  prior  act  of  bankruptcy  is  a  volimtary  one  on  the  part  of  the 
bankrupt  and  necessarily  void,  the  title  of  the  trustee  has  relation  back  to 
the  moment  of  time  anterior  to  the  act,  so  as  to  defeat  the  fraudulent 
disposition  of  his  property  by  the  bankrupt  {^Ex  pie  PayrUy  In  re  Cross^  11 
Ch.  D.,  539,  at  p.  553  ;  Ex  pte  Eyles^  In  re  Edwards^  L.  R.  16,  Eq.  99). 
But  when  the  act  of  bankruptcy  is  in  invitum  so  far  as  the  bankrupt  is 
concerned,  ^.^.,  an  execution  levied  by  seizure  and  sale,  the  trustee's  title 
relates  back  only  to  the  completion  of  the  act  by  the  sale,  and  this  being  a  per- 
fectly lawful  proceeding  on  the  part  of  the  creditor,  stands  good  except  so  far 
as  it  is  infringed  upon  by  the  provisions  of  the  Act  (see  ss.  45,  46 ;  Ex  pte 
Villarsy  In  re  Rogers ^  L.  R.  9,  Ch.  432) ;  consequently  a  creditor,  who 
levies  an  execution  by  seizure  and  sale,  and  a  few  days  afterwards  a  second 
one,  is  entitled  to  the  proceeds  of  the  first  but  not  of  the  second,  because 
at  the  time  of  lev3dng  it  he  must  be  taken  to  have  had  notice  of  the  prior 
act  of  bankruptcy  completed  by  the  seizure  and  sale  under  his  first  execution 
{Ex pte  Dawes,  In  re  Husband,  L.  R.  19,  Eq.  438). 

44,  The  property  of  the  bankrupt  divisible  amongst  Description 
his  creditors,  and  in  this  Act  referred  to  as  the  property  ^^^'"^pf 
of  the  bankrupt,  shall  not  comprise  the  following  par-  §m«blc 

ticulars :  amongst 

(i.)  Property  held  by  the  bankrupt  on  trust  for  any"    *^^ 
other  person : 

When  property,  held  by  the  bankrupt  as  trustee  or  agent,  has  been  con- 
verted by  him  into  another  form,  whether  it  be  another  description  of  pro- 
perty or  money,  such  property  in  its  altered  form  is  impressed  with  the 

F 
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8«  44.       trust  so  long  as  it  is  capable  of  being  identified  and  ear-marked  ( Taybr  t. 

^^  Plumer,  3  M.  &  S.,  562  ;  In  re  HalUtCs  Estate^  13  Ch.  D.,  696,  pp.  707— 

721,  where  Jessel,  M.  R.,  in  an  elaborate  judgment,  considers  all  the  old 

decisions;  Harris  v.   Truman^  7  Q.   B.   D.,  340,  j.^.,  9  Q.  B.  D.,  264; 

Expte  Cooke y  In  re  Strackan,  4  Ch.  D.,  123). 

If  a  trustee  or  agent  mixes  trust  moneys  with  his  own  at  his  bankers  the 
rule  in  Clayton^ s  Case  (i  Mer.  572),  attributing  the  first  sum  drawn  out  to 
the  first  sum  paid  in,  will  not  be  applied,  but  he  will  be  taken  to  have 
drawn  out  his  own  money  in  preference  to  the  trust  money  so  that  the 
balance  will  be  applicable  to  the  trust  {In  re  HalleU^s  Estate ^  13  Ch.  D., 
696 ;  overruling,  on  this  point,  Pennell  v.  Deffell,  4  De  G.  M.  &  G.,  372 ; 
Frith  V.  Cartland,  2  H.  &  M.,  422 ;  and  Brown  v.  Adams,  L.  R.  4,  Ch. 
764). 

Where  a  trustee  or  executor  carries  on  the  business  of  his  testator,  aiKi 
becomes  bankrupt,  that  part  only  of  the  testator's  estate  which  is  authorised 
to  be  employed  for  the  purpose,  and  not  the  whole  estate,  will  be  divisible 
amongst  the  creditors  {Expte  Garland,  10  Ves.,  1 10 ;  Thompson  v.  Andretk.% 

1  Myl.  &  K.,  X16  ;  Eraser  v.  Murdoch,  6  App.  Cas.,  855). 

Goods  and  chattels,  which  include  bills  of  exchange,  held  by  the  bankrupt 
for  a  specific  purpose  are  clothed  with  a  species  of  trust  and  do  not  pass  to 
his  trustee,  but  must  be  applied  for  the  benefit  of  the  depositor  according  10 
the  original  contract  {Belcher  v.  Campbell,  8  Q.  B.,  I  ;  ^jc  pte  Copeland, 

2  Mont.  &  Ayr.,  177,  3  Deac.  &  Ch.  199. 

^^P{^  In  the  case  oi Ex pte  Waring,  19  Ves.,  344,  2  Rose  182,  2  Gl.  &J.,  404, 

fvartng,  ^yds  rule  was  extended  to  third  persons,  when  the  depositor  and  depositee 

were  both  insolvent,  not  on  account  of  any  privity  of  contract  or  equity 
between  such  third  persons  and  the  depositee,  but  as  a  mode  of  working 
out  the  equities  between  the  insolvent  estates  of  the  two  original  parties  to 
the  security,  the  depositor  and  depositee.  It  was  accordingly  held,  both 
the  acceptor  and  drawer  of  certain  bills  of  exchange  being  insolvent,  that 
the  holders  were  entitled  to  the  proceeds  of  certain  securities  deposited  by 
the  drawer  with  the  acceptor.  See  also  City  Bank  v.  Lucki^,  L.  R.  5, 
Ch.  773;  Expte  Smart,  In  re  Richardson,  L.  R.  8,  Ch.  220;  Trim- 
ingham  v.  Maud,  L.  R.  7,  Eq.  201. 

There  must  be  two  insolvent  estates  in  course  of  administration 
{Powlesy,  Hargreaves,  3  De  G.,  M.  &  G.  430;  Ex  pte  General  Smtik 
American  Co.,  In  re  Yglesicu,  L.  R.  10,  Ch.  635;  Ex  pte  Gomez^ 
In  re  Yglesias,  L.  R.  10,  Ch.  639,  648),  if  one  of  them  turns  out  to  be 
solvent  the  rule  will  not  apply  {In  re  New  Zealand  Banking  Corparaticn^ 
L.  R.  4,  Eq.  226). 

Not  only  must  there  be  a  double  insolvency  but  also  a  double  right  of 
proof  against  the  two  estates.  The  rule  will  not  therefore  apply  where  the 
bills  drawn  by  the  one  insolvent  have  not  been  accepted  by  the  other 
{Vaughan  v.  Halliday,  L.  R.  9,  Ch.  561). 

The  rule  applies  only  where  the  property  of  the  acceptor  has  been 
pledged  with  the  drawer,  or  the  property  of  the  drawer  has  been  pledged 
with  the  acceptor,  and  not  where  the  property  is  exclusively  the  property 
of  one  of  the  parties  {Ex  pte  Lambton,  In  re  Lindsay,  L.  R,  lo^  Ch.  40S. 
416). 
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Where  bills  are  drawn  by  an  agent  or  vendor  on  a  principal  or  purchaser  8.  44. 
in  respect  of  goods,  consigned  to  the  latter  in  such  a  way  that  the  property  in  the  •— 
goods  passes  and  that  the  agent  or  vendor  retains  no  power  of  appropriating 
the  proceeds  of  such  goods,  then  the  rule  does  not  apply  (Ex  ptt  Banner^ 
In  re  Tappcnbeck^  2  Ch.  D.,  278),  if,  however,  it  had  been  agreed  that  the 
proceeds  of  the  goods  shall  be  applied  in  taking  up  the  bills,  then  the  rule 
will  be  applicable  (Bank  of  Ireland  \,  Perry y  L.  R.  7,  Ex.  14). 

Two  firms,  one  in  Bombay  and  the  other  in  London,  were  engaged  in  a 
joint  adventure  of  buying  and  selling  goods  in  England  and  India, 
cargoes  being  consigned  specially  to  meet  acceptances.  On  the  insolvency 
of  both  firms,  it  was  held  that  the  rule  applied  subject  to  the  rights  of  the 
joint  creditors  of  the  aggr^ate  of  the  two  firms  to  have  the  proceeds  of  the 
cargoes  applied  as  part  of  the  aggregate  estate  (Ex  pte  Dewhurst,  In  re 
LeggatU  L.  R.  8,  Ch.  965). 

If  the  bill-holder  has  proved  before  the  securities  have  been  realised,  he 
must,  in  order  to  entitle  himself  to  the  benefit  of  the  rule,  deduct  the 
amount  of  the  proceeds  from  his  proof  and  refund  any  dividends  received 
in  respect  of  the  excess  of  the  original  over  the  reduced  proof  \Jn  re 
Bamed^s  Banking  Co.^  L.  R.  19,  Eq.  I,  affirmed  L.  R.  10,  Ch.  198). 

(2.)  The  tools  (if  any)  of  his  trade  and  the  necessary 
wearing  apparel  and  bedding  of  himself,  his 
wife  and  children,  to  a  value,  inclusive  of  tools 
and  apparel  and  bedding,  not  exceeding 
twenty  pounds  in  the  whole  : 

The  personal  or  daily  earnings  of  a  bankrupt  do  not  pass  to  the  trustee, 
for  the  reason  that  a  man  must  live,  but  anything  that  may  be  termed 
profits  will  pass  {Emden  v.  Carte,  17  Ch.  D.,  768;  Williams  v.  Chambers ^ 
10  Q.  B.,  337). 

On  the  making  of  an  administration  order  in  a  County  Court,  the  Judge 
has  power  to  direct  payment  out  of  earnings  (s.  122  (i) ). 

But  it  shall  comprise  the  following  particulars  : 
(i.)  All  such  property  as  may  belong  to  or  be  vested 
in  the  bankrupt  at  the  commencement  of  the 
bankruptcy,*  or  may  be  acquired  by  or  devolve 
on  him  before  his  discharge  ;  and, 
(iL)  The  capacity  to  exercise  and  to  take  proceedings 
for  exercising  all  such  powers  in  or  over  or  in 
respect  of  property  as  might  have  been  exer- 
cised by  the  bankrupt  for  his  own  benefit  at  the 
commencement  of  his  bankruptcy  *  or  before  his 
discharge,  except  the  right  of  nomination  to  a 

vacant  ecclesiastical  benefice  ;  and, 

r  9 
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8.  44.  '  The  bankruptcy  commences  at  the  time  of  the  first  act  of  banlunptcir 

— ^         proved  to  have  been  committed  by  the  bankrupt  within  three  months  next 
preceding  the  presentation  of  the  petition  (s.  43). 

Property  is  defined  in  s.  i68,  and  includes  ''money,  goods,  things  in 
action,  land,  and  every  description  of  property,  whether  real  or  personal 
and  whether  situate  in  England  or  elsewhere  ;  also,  obligations,  easements, 
and  every  description  of  estate,  interest  and  profit,  present  or  future,  vested 
or  contingent,  arising  out  of  or  incident  to  property  as  above  defined.'* 

It  vests  in  the  trustee  immediately  upon  the  debtor  being  adjudged 
bankrupt,  or  in  the  official  receiver  if  no  trustee  is  then  appointed,  and  oq 
the  appointment  of  a  trustee  forthwith  passes  to  and  vests  in  him  (s.  54 
(i)  (2) ) ;  and  in  his  hands  is  bound  by  all  the  equities  affecting  it  in  th« 
bankrupt's  hands,  except  as  to  any  which  may  be  impeachable  under  the 
provisions  of  the  Act  {Ex  pu  Holthausen^  In  re  ScheibUr^  L.  R.  9,  Ch.  722, 
at  p.  726). 

As  to  the  mode  of  realising  and  dealing  with  particular  classes  of  property, 
see  ss.  50 — 57, 
Real  estate.  Real  estate  is,  as  a  rule,  governed  by  the  Ux  loci  ret  sitce  {Cockereil  t. 

Dickens,  I  Mont.,  D.  &  De  G.  45,  at  p.  79,  s,  c,  3,  Moo.  P.  C.  98,  at  p. 
133)1  ^ut  by  the  terms  of  this  Act  property  is  defined  as  comprisii^  •*  pro- 
perty whether  real  or  personal  and  whether  situate  in  England  or  else- 
where "  (s.  168) ;  it  would  therefore  seem  that  land,  situate  within  the  limits 
to  which  an  Act  of  the  Imperial  Legislature  extends,  will  pass,  and  that  as 
to  land  in  a  foreign  country,  the  Court  might  compel  the  bankrupt,  as  one  of 
the  conditions  of  granting  his  discharge  (s.  28  (2) ),  or  under  s.  24  (3)  to 
realise  or  assist  in  realising  it  for  the  benefit  of  his  creditors. 

A  firm  in  London  made  a  deposit  of  title  deeds  of  certain  real  estate  is 
Shanghai,  as  a  security,  with  a  firm  in  Prussia  and  agreed  to  complete  a 
mortgage  of  the  property:  Held,  that  the  contract  was  binding  an  the 
trustee  in  bankruptcy  of  the  London  firm  and  an  order  was  made  for  the 
sale  of  the  property  {Ex  pte  HoUhausen,  In  re  Scheibler,  L.R.  9,  Ch.  7221. 

A  bonA  fide  unimpeachable  contract  having  been  made  for  the  sale  of 
certain  leasehold  property  but  the  assignment  not  having  been  executed,  it 
was  held,  on  the  bankruptcy  of  the  vendor,  that  the  legal  estate  vested  in  his 
trustee  subject  to  the  equity  of  the  purchaser  under  the  contract  to  have  the 
property  conveyed  to  him  on  the  payment  of  the  purchase-money,  and  thit 
he  having  paid  the  bankrupt  after  the  adjudication,  although  without  notice 
of  it,  could  not  compel  the  trustee  to  assign  the  property  to  him  (.£>  pit 
Rabbidge,  In  re  PooUy,  8  Ch.  D.,  367). 
Estates-tail.  Power  is  given  to  the  trustee  to  deal  with  estates,  to  whicht  he  bankrupt 

may  be  beneficially  entitled  as  tenant  in  tail,  in  the  same  manner  as  the 
bankrupt  might  have  dealt  with  them,  and  sections  56 — 73,  inclusive  of  the 
Fines  and  Recoveries  Act,  3  &  4  Will.  IV.,  c.  74,  are  made  applicable  to 
proceedings  under  this  Act  (s.  56  (5) ). 

If  the  lands  of  the  bankrupt  are  of  copyhold  tenure,  and  by  the  custoa 

of  the  manor  a  tenant  in  tail  not  in  possession  is  prohibited  from  levying  a 

fine  and  creating  a  base  fee,  the  trustee  will  also  be  bound  by  the  custoo 

{Johnson  v.  Smiley,  17  Beav.,  223,  at  p.  231). 

Estates  Property  may  be  limited  to  a  man  until  he  becomes  bankrupt,  or  may  be 

defeasible. 
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given  to  him  for  life  with  a  gift  over,  or  proviso  for  cesser,  in  the  event  of      s,  44. 

his  bankruptcy  or  of  alienation  by  him,  and  in  any  of  these  cases  the         

property  will,  on  the  bankruptcy  of  the  donee,  go  over,  and  not  be  dis- 
tributable among  his  creditors  {Brandon  v.  RobtnsoHf  i8  Ves.,  429,  i  Rose, 
197  ;  Rochfordv,  Hackman,  9  Hare,  47$  ;  /o€l  v.  Mills ,  3  K.  &  J.,  458  ; 
Ex  pte  Eyston^  In  re  Throckmorton^  7  Ch.  D.,  145  ;  In  re  AmhersCs 
Trusts y  L.  R.  13,  £q.  464). 

Similar  limitations  may  be  created  in  favour  of  the  husband  out  of  the 
wife's  property  in  a  settlement  made  in  consideration  of  marriage  {Lester  v. 
Garland^  5  Sim.,  20$  ;  Higinbotham  v.  Holme ^  19  Ves.,  82,  at  p.  92). 

But  any  settlement  made  by  a  man  of  his  own  property  on  himself  with 
a  limitation  over  in  the  event  of  his  bankruptcy  would  be  void  as  a  fraud 
on  the  bankrupt  laws,  and  the  property  therein  comprised  would  conse- 
quently be  divisible  {Lester  v.  Garlattd^  suprt\ ;  Higinbotham  v.  Holme, 
supra  ;  Whitmore  v.  Mason,  2  J.  &  H.,  204  ;  Ex  pte  Jay ^  In  re  Harrison, 
14  Ch.  D.,  19 ;  In  re  Pearson^  Ex  pte  Stephens,  3  Ch.  D.,  807). 

Every  description  of  estate  or  interest,  present  or  future,  vested  or  con-  Future  estates 
tingent  will  pass  to  the  trustee  (s.  168).  and  interests. 

Yet  it  would  seem  that  a  bare  possibility — a  mere  spes  successionis — will 
not  pass,  but  that  it  must  amount  to  such  a  possibility  as  can  be  assigned  or 
released  before  the  bankrupt  is  discharged  {Moth  v.  Frome^  i  Amb.  394  ; 
In  re  Inkson^s  Trusts,  21  Beav.,  310;  Gihbins  v.  Eydtn,  L.  R.  7,  Eq.  371  ; 
cf.  In  re  Vizard's  Trusts,  L.  R.  I,  Ch.  588). 

The  capacity  to  exercise  all  powers  which  the  bankrupt  might  have  Powers, 
exercised  for  his  own  benefit  is  given  to  the  trustee  (sub-s.  (ii. ),  suprd),  hence 
a  tenant  for  life,  with  an  ultimate  remainder  in  fee  in  default  of  appointment 
by  himself  or  by  himself  and  another,  cannot  by  exercising  such  power 
after  his  bankruptcy  deprive  his  trustee  of  his  interest  in  the  remainder 
{Hole  V.  Escott,  2  Keen,  444  ;  Badham  v.  Mee^  I  Myl.  &  K.,  32). 

But  a  power  of  appointment  in  gross,  the  exercise  of  which  does  not 
affect  his  creditors,  may  be  exercised  by  a  man  notwithstanding  his  bank- 
ruptcy ( Wickham  v.  Wing,  2  H.  &  M. ,  436  ;  In  re  Aylwin^s  Trusts,  L.  R. 
16,  Eq.  585  ;  Has7uell  v.  Haswell,  2  De  G.,  F.  &  J.  456),  unless  the 
settlement  indicates  an  intention  that  it  should  be  exercised  only  while  the 
appointor's  interest  in  the  property  continues  {Haswell  v.  Haswell,  suprh\ 

The  consent  of  a  tenant  for  life  to  the  exercise  of  a  power  of  sale  may,  in 
the  event  of  his  bankruptcy,  be  given  by  him  with  the  concurrence  of  his 
trustee  {Holdsworth  v.  Goose,  29  Beav.,  11 1  ;  Eisdell  v.  HammersUy,  31 
Beav.,  225;  Alexander  y.  Mills,  L.  R.  6,  Ch.  124,  at  p.  135). 

Leasehold  interests  pass  to  the  trustee,  but  special  provision  is  made  for  Leaseholds, 
him  to  disclaim  them  so  as  to  discharge  the  bankrupt  and  his  property  from 
any  further  liability  in  respect  thereof  afler  the  date  of  such  disclaimer,  and 
to  relieve  himself  from  all  personal  liability  (s.  55  (i)  (2) ). 

Lands  held  by  copyhold  or  customary  tenure  vest  in  the  trustee  without  Copyholds, 
any  surrender  or  admittance,  and  may  be  conveyed  to  such  uses  as  the 
trustee  may  appoint  (s.  50  (4) ). 

The  customs  of  a  manor  bind  the  trustee  in  the  same  manner  as  the 

bankrupt  {Johnson  v.  Smiley,  17  Beav.,  223,  at  p.  231). 

Personal  estate  whether  situate  in  England  or  elsewhere  is  expressly  Personal 

estate. 
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8.44. 


Wife's 
property. 


Contracts. 


comprised  in  the  definition  of  ''property,*'  given  in  s.  16S,  whidi  is 
declaratory  only  of  the  law  that  personal  estate  is  governed  by  the  law  of 
the  domidl  of  the  owner  [.Hunter  v.  PoiUy  4  T.  R./182  ;  Selkrig  ▼.  Dsvis, 
2  Rose,  291,  at  p.  315).  A  creditor,  therefore,  in  England,  who  with 
knowledge  of  the  bankruptcy  attaches  personal  property  abroad,  will  be 
bound  to  surrender  it  to  the  trustee  {Hunter  v.  P^s^  suprd),  and  a  creditor, 
who  has  obtained  abroad  a  portion  of  the  assets  distributable  aocoiding  to 
the  law  of  England,  cannot  get  any  part  of  the  estate  here  without  account- 
ing for  what  he  has  received  there  {Ex  pte  Wilson,  In  re  Dau^as^  I^  R.  7, 
Ch.  490 ;  Banco  de  Portugal  v.  Waddell,  5  App.  Cas.,  171,  affirming  s,  c. 

11  Ch.  D.,  317). 

The  receipts  of  the  bankrupt's  business  accruing  after  the  commenocmect 
of  the  bankruptcy  will  pass  to  his  trustee,  notwithstanding  an  equiuUe 
assignment  thereof  previously  made  by  the  bankrupt  for  value  {.Ejc  /u 
Nichols,  In  re  Jones,  22  Ch.  D.,  782). 

Money  received  by  an  undischarged  bankrupt  and  paid  away  by  him  to  a 
person  having  notice  of  the  bankruptcy  cannot  be  followed  by  the  txustec 
{Expte  Dewhurst,  In  re  Vanlohe,  L.  R.  7,  Ch.  185). 

Such  interest  as  a  husband  may  have  in  his  wife's  property  will,  on  his 
bankruptcy,  pass  to  his  trustee,  being  in  the  latter's  hands  bound  by  the 
same  equities  as  it  was  in  the  bankrupt's  {Ex  pte  Thompson,  In  re  Hyatt, 
2  Mont.  &  Ayr.,  505,  511),  but  considering  that  by  the  Married  Women's 
Property  Act,  1882,  a  married  woman  is  in  effect  constituted  A/emme  soles>3 
far  as  her  property  is  concerned,  the  rights  of  her  husband's  creditors  in 
such  property  will  be  proportionately  curtailed. 

The  trustee  is  entitled  to  the  benefit  of  all  contracts  made  by  the  bank- 
rupt {Gibson  v.  Carruthers,  8  M.  &  W.,  321,  326;  Whitmore  v.  Gilm^mr, 

12  M.  &  W.,  808),  even  in  respect  of  personal  services,  and  to  recover 
damages  for  a  breach  of  such  contracts,  whether  the  breach  occur  before 
the  adjudication  {Drake  v.  Beckham,  11  M.  &  W.,  315,  affirmed,  2 
H.  L.  C,  579;  Hill  V.  Smith,  12  M.  &  W.,  618  ;  IVHgkt  v.  Fairfield. 
2  B.  &  Ad.,  727),  or  after  {Emden  v.  Carte,  17  Ch.  D.,  169,  768  ; 
fVadlingv,  Oliphant,  i  Q.  B.  D.,  145).  This  was  so  held  in  the  case  of  a 
furniture-broker  {Crofton  v.  Poole,  i  B.  &  Ad.,  568),  of  a  painter  {In  re 
Dowling,  Ex  pte  Banks,  4  Ch.  D.,  689),  of  a  surgeon  {Elliot  v.  Clayton^ 
16  Q.  B.,  581  ;  20  L.  J.,  Q.  B.,  217),  and  of  an  architect  {Emden  v.  Carfe, 
suprd),  cf,  IVilliams  v.  Chambers,  10  Q.  B.,  387,  which  is,  practically, 
overruled  by  the  other  cases. 

Still,  if  the  trustee  does  not  interfere  the  bankrupt  may  sue  for  work  and 
labour  done  by  him  after  the  bankruptcy  {Jameson  v.  Brick  and  Stone 
Co,,  4  Q.  B.  D.,  2ic&,follo7ving  Herbert  v.  Sayer,  5  Q.  B.,  965). 

Insolvency  does  not  per  se  operate  as  a  rescission  of  a  contract,  but  when 
communicated  to  the  other  contracting  party  raises  a  presumption  that  the 
insolvent  party  intends  to  abandon  the  contract  {Morgan  v.  Bain,  L.  R.  10, 
C.  P.,  15 ;  Ex  pte  Chalmers,  In  re  Edwards,  L.  R.  8,  Ch.  289) ;  if,  there- 
fore, the  trustee  of  pie  insolvent  party  tenders  the  price  in  cash  within  a 
reasonable  time,  he  is  entitled  to  a  delivery  of  the  goods  under  the  contract 
{Ex  pte  Stapleton,  In  re  Nathan,  10  Ch.  D.,  586).     But  the  Court  ha& 
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power  to  make  an  order  rescinding  npon  terms  any  contract  made  with  the      8*  4^. 

bankrupt  (s,  55  (5) ).  

Unprofitable  contracts  may  be  disclaimed  by  the  trustee,  as  to  the  time 
within  which  such  disclaimer  is  to  be  made,  and  the  consequences  thereof, 
see  s.  55. 

A  contract  entered  into  abroad,  which  is  personally  binding  on  the  bank- 
rupt there,  will  be  binding  on  his  trustee  here  {Ex  pu  Hoithausen,  In  re 
SckeibUry  L.  R.  9,  Ch.  722). 

The  right  of  stoppage  in  transitu  arises  only  in  the  event  of  the  insol-  Stoppage  in 
vency  of  a  buyer  of  goods  in  favour  of  the  unpaid  vendor,  and  may  be  transitu. 
exercised  by  him  at  any  time  before  the  purchaser  has  obtained  actual 
possession  of  the  goods,  although  he  may  have  acquired  a  title  to  and  right  to 
the  possession  of  them.  The  reason  of  the  right  is  that  one  man's  goods 
ought  not  to  be  applied  in  the  payment  of  another  man's  debts — for  a  full 
exposition  of  the  law  on  the  subject,  see  Benjamin  on  Sales,  3rd  Ed., 
pp.  817 — 870. 

A  right  of  action  for  an  injury  to  the  property  of  a  bankrupt  will  pass  Torts, 
to  his  trustee  {Howard  \,  Crorwther^  8  M.  &  W.,  601);  e.g.y  for  the  wrong- 
ful conversion  of  a  bill  of  exchange  {Key  v.  Flinty  8  Taun.,  21),  for 
false  representation  {Hodgson  v.  Sidney,  L.  R.  I,  Ex.  313),  for  a 
breach  of  duty  on  the  part  of  a  solicitor  {Morgan  v.  Stebb,  L.  R.  7,  Q.  B., 
611),  for  a  wrongful  seizure  of  goods,  if  the  value  of  the  goods  only,  and 
not  vindictive  damages  are  claimed  {Brewer  v.  Dew,  ii  M.  &  W.,  625),  for 
damage  to  a  chattel  let  on  hire  {Porter  v.  Vorley,  9  Bing.,  93). 

But  it  is  otherwise  where  the  injury  is  a  personal  wrong  to  the  bankrupt 
{^Rogers  v.  Spence,  13  M.  &  W.,  571,  affirmed  12  CI.  &  Fin.,  700 ;  Brewer 
V.  Dew,  suprh),  as  in  the  case  of  slander  {Ex  pte  Vine,  In  re  WUs(m, 
8  Ch.  D.,  364),  or  seduction  {Howard  y,  Crowther,  suprd),  or  injury  to  the 
personal  enjoyment  of  property  {Rogers  v.  Spence,  suprd),  and  any  damages 
recovered  by  him  will  belong  to  himself  {Ex  pte  Vine,  InreJVi/son,  suprh). 
If  the  trustee  does  not  interfere,  the  bankrupt  may  maintain  an  action  for 
a  trespass  committed  on  his  property  before  the  bankruptcy  {Clark  v. 
Calvert,  8  Taun.,  742;  Speme  v.  Rogers,,  ix,  M.  &  W.,  191,  cf,  Jameson  v. 
Brick  and  Stone  Co.,  4  Q.  B.  D.,  208).  He  cannot,  however,  sue  his 
trustee  for  fraud  in  relation  to  his  property,  the  proper  forum  in  which  to 
make  an  application  of  that  nature  being  the  Court  of  Bankruptcy  {Motion 
V.  Moojen,  L.  R.  14,  Eq.  202). 

(iii.)  All  goods  *  being,  at  the  commencement  of  the 
bankruptcy,*  in  the  possession,  order  or  dis- 
position  of  the  bankrupt,^  in  his  trade  or 
business,"*  by  the  consent  and  permission  of 
the  true  owner,5  under  such  circumstancii!* 
that  he  is  the  reputed  ou'ncr  thereof;^ 
provided  that  things  in  action  7  other  than 
debts  due  or  growing  due^  to  the  bankru(>t  in 
the  course  of  his  trade  or  business,  %hall  w/i 
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«.  44.  be  deemed  goods  within  the  meaning  of  this 

section. 

The  language  of  this  sub-section  varies  materially  from  that  used  in  the 
reputed  ownership  clause,  s.  15  (5)>  of  the  Act  of  1869. 

After  the  word  "  goods,"  the  words  •*  and  chattels  **  are  omitted,  but  the 
word  '*  goods  "  is  defined  as  including  all  chattels  personal  (s.  168) — for  the 
words  "being  a  trader,"  are  substituted  the  words  "in  his  trade  or 
business," — and  for  the  words  **  of  which  goods  and  chattels  the  bankrupt 
is  reputed  owner,  or  of  which  he  has  taken  upon  himself  the  sale  or 
disposition  as  owner,"  the  words  "  under  such  circumstances  that  he  is  the 
reputed  owner  thereof, — "and  after  the  words  **  debts  due  "  have  been  added 
the  words  *'or  growing  due"  in  accordance  with  the  dictum  of  Mellish, 
L.  J.,  in  Expte  Kemp,  In  re  Fastnedgt,  L.  R.  9,  Ch.  383,  at  pp.  389, 39a 

In  order  that  goods  belonging  to  another  person  should  pass  to 
the  trustee  of  the  bankrupt  all  these  conditions  must  concur,  i.e,^  the 
goods  must  be  (i)  at  the  commencement  of  the  bankruptcy,  (2)  in  the 
possession  order  or  disposition  of  the  bankrupt,  (3)  in  his  trade  or  business,  (4) 
by  the  consent  and  permission  of  the  true  owner,  (5)  under  such  circumstances 
that  he  is  the  reputed  owner  thereof. 

^  Goods  include  all  chattels  personal  (s.  168). 

It  is  clear  therefore,  expressio  unius  est  exclusio  cUterius,  that  chattels 
real  or  things  savouring  of  realty,  as  fixtures  or  machinery  affixed  to  the 
freehold,  are  not  included  (Horn  v.  B<iker,  2  Sm.  L.  C,  8th  Ed.  214  ,9 
East,  215;  Mather  v.  Fraser^  2  K.  &  J.,  536;  Ateux  v.  /ac^s, 
L.  R.  7,  H.  L.  481) ;  but  it  is  otherwise  if  the  machinery  is  movable 
{Horn  V.  Baker,  suprh  ;  Mather  v.  Eraser,  suprh  ;  Whittnore  v.  Empson, 
23  Beav.,  313),  (unless  by  reason  of  a  custom  the  presumption  of  reputed 
ownership  is  negatived,  Storer  v.  Hunter,  3  B.  &  C,  368,  vide  note  (6) 
infrh)  or  the  fixtures  or  machinery  have  been  severed  firom  the  freehold 
for  they  then  become  chattels  {Minshail  v.  Lloyd,  2  M.    &  W.,  450, 

at  p.  459). 

The  construction  of  the  word  ** goods"  is  qualified  by  the  words  "in 
his  trade  or  business  "  which  follow,  so  that  it  is  only  such  goods  of  another 
as  are  in  the  possession  order  or  disposition  of  the  bankrupt  in  his  trade  or 
business  that  will  now  pass  to  his  trustee. 

Where  personal  chattels  are  demised  together  with  land,  the  trustee 
cannot  disclaim  the  land  under  s.  55,  and  claim  the  personal  chattels  under 
this  sub-section  {Ex  pte  Alien,  In  re  Fussell,  20  Ch.  D.,  341  ;  see,  Storer 
v.  Hunter,  3  B.  &  C,  368). 

By  the  Bills  of  Sale  Act,  1878  (41  &  42  Vict.,  c.  31),  s.  20,  it  was  expressly 
enacted  that  chattels  comprised  in  a  bill  of  sale  duly  registered  under  that 
Act  should  not  be  deemed  to  be  within  the  reputed  ownership  clause  of  the 
Bankruptcy  Act,  1869. 

That  section,  however,  was  repealed  by  the  Bills  of  Sale  Act,  1882 
(45  &  46  Vict.,  c.  43,  s.  15)  as  to  that  class  of  bills  of  sale  affected  by  the 
latter  Act,  viz.,  those  given  by  way  of  security  {Swift  v.  Pannell,  24  Ch. 
D.,  210),  so  that  now  goods  which  would  otherwise  pass  to  the  bankrupt's 
trustee  under  this  sub-section  will  pass,  notwithstanding  the  fact  that  they 
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have  been  assigned  by  a  duly  registered  biU  of  safe  givem  bj  ivay  cfsAuHlj,      s.  44. 

with  this  important  exception,  that  if  such  bill  of  sale  has  been  registered         

under  the  Act  of  1878,  prior  to  the  commencement  of  the  Act  of  1882,  the 
goods  comprised  therein  will  be  protected  by  s.  20  of  the  former  Act  so  long 
as  the  registration  remains  in  force  {Ex  pU  Izard,  In  re  Ch^pU,  23  Ch. 

D.,  409).  .        .  . 

Whereas  goods  comprised  in  a  duly  registered  bill  of  sal  j  given  by  way  of 

absoluU  transfer  will  still  be  protected  under  s.  20  of  the  Act  of  1878  {Swifi 
V.  Pannelly  24  Ch.  D.,  210). 

Ships  or  any  shares  therein  which  are  comprised  in  a  mortgage  registered 
in  compliance  with  the  provisions  of  The  Merchant  Shipping  Act,  1854,  are 
exempt  from  the  operation  of  this  sub-section  (17  &  18  Vict.,  c  104,  s.  72). 
'  At  the  commencement  of  the  bankruptcy. — The  bankruptcy  relates  back 
and  is  deemed  to  commence  at  the  time  of  the  first  act  of  bankruptcy  proved 
to  have  been  committed  within  three  months  next  preceding  the  date  of 
the  presentation  of  the  petition  (s.  43).  If,  however,  after  any  such  prior 
act  of  bankruptcy  possession  of  the  goods  be  taken  without  notice  of  it  on 
the  part  of  the  owner,  this  sub-section  would  seem  not  to  apply,  and  the 
transaction  to  be  protected  under  s.  49  {In  re  Wright^  Ex  pte  Arnold^  3  Ch. 
D.,  70;  Graham  v.  Furber^  14  C.  B.,  134). 

It  would  seem,  too,  that  goods  which  come  into  the  possession  of  the 
bankrupt  after  the  date  of  the  act  of  bankruptcy  upon  which  the  receiving 
order  is  made  would  not  pass  {Lyon  v.  Weldony  2  Bing.,  334). 

'  In  the  possession  order  or  disposition  of  the  bankrupt, — The  goods 
need  not  be  in  the  actual  possession  of  the  bankrupt,  it  is  sufficient  if  they 
are  in  his  constructive  possession,  e.g,^  of  a  servant  {fackson  v.  Irvin,  2 
Camp.,  46),  bailee  {Homsby  v.  Miller^  I  El.  &  E.,  192),  carrier  {Hervcy  v. 
Liddiard^  I  Stark.,  123),  or  warehouse  keeper  {Knnvles  v.  Horsfall^  5 
B.  &  A.,  134) ;  but  where  a  bankrupt  vendor  uf  certain  goods  pawned  the 
warrants  left  with  him  by  the  buyer  it  was  held  that  the  goods  were  not  in 
his  possession  {Greening  y.  Clarke  4  B.  &  C,  316). 

The  possession  must  be  the  sole  possession  of  the  bankrupt,  consequently 
goods  left  in  the  possession  of  a  firm  do  not  pass  on  the  bankruptcy  of  one 
of  its  members  to  his  trustee  {Ex  pte  Dorman^  In  re  Lake^  L.  R.  8,  Ch.  51 ; 
In  re  Bainbridge^  Ex  pte  Fletcher^  8  Ch.  D.,  218),  nor  goods  in  the  pos- 
session of  one  partner  belonging  to  himself  and  his  dormant  partner 
{Reynolds  ▼.  Bowley,  L.  R.  2,  Q.  B.  474 ;  ExpteHayman^  In  re  Pulsford^ 
8  Ch.  D.,  II). 

On  the  other  hand,  goods  in  the  reputed  ownership  of  a  firm,  or  of 
persons  ostensibly  in  partnership,  though  in  fact  the  property  of  one 
member  of  it  only,  pass  to  the  trustee  of  the  joint  estate  {Ex  pte  Hayman, 
In  re  Pulsford^  8  Ch.  D.,  ii\  In  re  Rowland  and  Crankshaw,  L.  R.  I, 
Ch.  421  ;  Ex  pte  Hare^  i  Deac.,  16;  2  Mont.  &  Ayr.,  478). 

The  order  and  disposition  of  the  bankrupt  may  be  put  an  end  to,  \tj  the 
true  owner  taking  real  and  not  a  mere  sham  possession  of  the  %<yfA%,  it 
being  immaterial  whether  his  motives  in  so  doing  are  friendly  or  )MM\\r.  u, 
the  debtor  {Ex  pte  National  Guardian  Assurance  Co.^  In  re  Pram  it , 
10  Ch.  D.,  408 ;  Shrubsole  v.  Sussams,  16  C.  B., !«,».,  452),  1/y  a  r^>y-)7*rf 
appointed  in  an  action  taking  potscssion  {Tayhr  \,  EckenUy,  $  Ch*  1),^ 
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3,  44.,      740)f  or  by  a  lawful  sdzmre  under  a  distress  for  rent  [ISackir  v.  CkidUy^  13 

W.  R.,  691),  xAnj  if  the  seizure  by  the  sheriff  is  wrongful  as  against  the 

true  owner  {Barron  v.  Bell,  5  El.  &  BL,  540 ;  Ex  pU  Edey^  In  re  Cuik- 
Sertsen,  L.  R.  19,  Eq.  264 ;  explaining^  Ex  pte  Foss,  In  re  Baldwin^  2  De 
G.  &  J.,  230,  cf,  Fletcher  ▼.  Manning,  12  M.  &  W.,  571). 

If  possession  be  taken  under  a  duly  registered  bill  of  sale  even  after  the 
commencement  of  the  bankruptcy  but  before  a  receiving  order  is  made, 
provided  that  the  bill  of  sale  holder  had  no  notice  of  any  available  act  of 
bankruptcy,  the  transaction  would,  it  is  submitted,  be  protected  under 
s.  49,  infrd,  and  the  effect  of  this  sub-section  barred  {In  re  IVrigki,  Ex  pU 
Arnold,  3  Ch.  D.,  70;  Graham  v.  Furber,  14  C.  B.,  IJ4),  secus  if  the 
bill  of  sale  is  not  registered  for  then  it  would  be  void  under  the  Bills  of 
Sale  Act  and  s.  49  would  not  control  the  operation  of  that  Act  {Ex  fie 
Attwater,  In  re  Turner,  5  Ch.  D.,  27;  Ex  pte  Payne,  In  re  Cross,  11 
Ch.  D.,  539). 

The  order  and  disposition  of  the  bankrupt,  where  the  goods  are  in  the 
hands  of  a  depositee,  may  be  determined  by  notice  to  such  depositee  for  he 
would  not  after  that  be  justified  in  delivering  them  to  the  order  of  the 
bankrupt  {KmnvUs  v.  Horsfall,  5  B.  &  A.,  134 ;  Ex  pte  Ward,  In  re 
Couston,  L.  R.  8,  Ch.  144,  at  p.  148). 

Furniture  settled  upon  a  wife  for  her  separate  use  is  not  in  the  order  and 
disposition  of  her  husband  {Jarman  v.  fVoolloton,  3  T.  R.,  618 ;  Ex  pte 
Cox,    In  re  Reed,  i  Ch.  D.,  302;  Simmons  v.  Edwards,  16  M.  &  \Y., 

838). 

*  In  his  trade  or  business, — The  substitution  of  these  words  for  the  word 
"  trader  "  alters  the  nature  of  the  inquiry,  for  whereas  formerly  it  ^-as 
necessary  to  ascertain  the  status  of  the  bankrupt,  whether  a  trader  as 
defined  by  the  Bankruptcy  Act  or  not,  in  order  to  determine  whether  the 
reputed  ownership  clause  applied  at  all ;  this  is  not  now  necessary,  but  the 
issue  to  be  tried  is,  whether  the  goods  in  question  are  in  the  possession 
order  or  disposition  of  the  bankrupt  in  his  trade  or  business,  whatever  it 
may  be,  or  not — if  they  are,  then  they  pass  to  his  trustee, — if  they  are  not, 
e,g.,  if  they  are  held  by  him  for  private  use  or  personal  enjoyment  only, 
then  they  do  not  pass  {cf.  Ex  pte  Levering,  In  re  Murrell,  24  Ch,  D.,  31). 

•  By  the  consent  and  permission  of  the  true  oumer. — If  a  true  owner  hon^ 
fide  demands  possession  of  the  goods  before  the  bankruptcy,  and  through 

no  fault  of  his  own  fails  to  get  them,  this  nevertheless  determines  his 
consent  {Smith  v.  Topping,  5  B.  &  Ad.,  674;  Ex  pte  Ward,  In  re 
Couston,  L.  R.  8,  Ch.  144 ;  Ex  pte  Harris,  In  re  Pulling,  L.  R.  8, 
Ch.  48;  Carruthers  v.  Payne,  5  Bing.,  270);  but  a  mere  intention  to  do 
so  will  not  {Breivin  v.  Short,  5  El.  &  Bl.,  227),  cf.  In  re  Eslick,  Mx  pie 
Phillips  4  Ch.  D..  496,  as  to  the  fact  of  giving  instructions  to  an  agent  to 
take  possession  being  sufficient  evidence  of  a  withdrawal  of  consent. 

Although  it  is  expressly  enacted  that  property  held  on  trust  shall  not  be 
divisible  amongst  the  bankrupt's  creditors  (sub-s.  ( i )  suprh),  yet  if  an  executor 
or  administrator,  without  any  interference  by,  in  other  words,  with  the 
consent  of,  the  creditors  of  his  testator's  estate,  continue  to  deal  with  the 
assets,  they  will  on  his  bankruptcy  pass  to  his  trustee  {Fox  v.  Fisher,  3  B. 
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&  A.,  13s  ;  Kitchen  v.  Ibbttsm^  L.  R.  17,  Eq.  46;  /»  re  Fells,  Ex pU      s.  44. 
Andrews^  4  Ch.  D.,  509).  

A  coxporation  cannot  consent,  and  therefore  an  unauthorised  investment 
of  its  moneys,  in  the  name  of  one  of  its  officers,  will  not  pass  on  his 
bankruptcy  under  this  sub-section  {GrecU  Eastern  Railway  Co.  v.  Turner^ 
L.  R.  8,  Ch.  149). 

•  Under  stuh  circumstances <t  that  he  is  the  reputed  owner  thereof. — "  If 
he  (the  bankrupt)  remains  in  possession  with  the  reputation  of  ownership, 
and  in  those  circumstances  which  create  a  reputation  of  ownership,  then 
the  property  will  pass  to  his  assignees  (trustee) ;  but  it  is  always  a  question 
of  fact  whether  or  no  the  circumstances  are  such  as  to  create  that  reputation  " 
(per  Selbome,  L.C.,  Ex  pte  IVathins,  In  re  Couston,  L.  R.  8,  Ch.  530,  at 
p.  528;  Hamilton  v.  Bell,  10  Ex.,  545). 

When  the  bankrupt  is  proved  to  have  been  the  original  owner  of  the 
goods  and  to  have  continued  in  possession  until  the  time  of  his  bankruptcy, 
the  presumption  is  that  he  is  both  reputed  and  real  owner  (Lingard 
V.  Messiter,  I  B.  &  C,  308  ;  In  re  Fawcus,  Ex  pte  Buck,  3  Ch.  D.,  795). 

The  presumption  of  reputed  ownership  arising  from  possession  may  be 
rebutted  by  evidence  of  custom,  which  may  be  proved  by  reported  cases  or 
as  a  fact.  The  custom  must  have  existed  so  long  and  have  been  so 
extensively  acted  upon,  that  the  ordinary  creditors  of  the  debtor  in  his 
trade,  i.e.,  persons  in  his  sphere  of  business,  may  be  reasonably  presumed 
to  have  known  it  {Ex  pte  Powell,  In  re  Matthews,  i  Ch.  D.,  501 ;  Ex 
pte  Levering,  In  re  Jones,  L.  R.  9,  Ch.  621,  at  p.,  625  ;  Watson  v.  Peache, 
I  Bing.,  N.  C,  327). 

Customs  judicially  noticed  or  proved  : — A  custom  in  the  wine  and  spirit 
trade  for  the  vendors  to  retain  possession  of  goods  sold  in  bond,  either  in 
their  own  warehouse  or  in  the  warehouse  of  a  third  person,  the  grxxls  still 
remaining  in  the  name  of  the  vendors  (Ex  pte  IVatkins,  In  re  Couston, 
L.  R.  8,  Ch.  520;  Ex  pte  Vaux,  In  re  Couston,  L.  R.  9,  Ch.  602)  ;--a 
custom  among  malting  agents  to  have  malt  and  barley,  not  their  uwn,  upon 
their  maltings  {Harris  v.  Truman,  7,  Q.  B.  D.,  340,  affirmed,  9  Q.  B.  D., 
264) ; — a  custom  en  a  sale  of  cattle  or  farm  produce  to  leave  them  on  the 
vendor's  premises  for  the  buyer's  convenience  {Priestley  v.  Pratt,  L.  R-  2, 
Ex.  loi ;  Ex  pte  Vidler,  11  W.  R.,  113) ; — a  custom  for  the  furniture  in  an 
hotel  {Crawcour  v.  Salter,  18  Ch.  D.,  30 ;  Ex  pte  Poiocll,  In  re  Alatthews, 

1  Ch.  D.,  501)  or  a  piano  {In  re  Blatishard,  Ex  pte  Hattersley,  8  Ch.  D., 
601)  to  be  hired,  although  there  is  no  such  custom  as  to  household  furniture 
generally  {Ex  pte  Brooks,  In  re  Fowler,  23  Ch,  D.,  261); — a  custom 
for  a  clockmaker  to  have  clocks  belonging  to  aistomers  in  his  shop 
{.Hamilton  v.  Bell,  10  Ex.,  545),  or  for  a  shipbuilder  to  have  ships  in  his 
yard  in  course  of  construction  not  belonging  to  '\\\muM{Holdemess  v.  Rankin, 

2  De  G.  F.  &  J.,  258 ;  Swainston  v.  Clay  ;  4  Giff,  187  ;  Clarke  v.  Spence, 
4  A.  &  E.,  448);— a  custom  for  a  coal  merchant  not  to  be  the  owner  of  barges 
used  by  him,  with  his  name  painted  thereon  {fVatson  v.  Peache,  i  Bing., 
N.  C,  327) ; — a  custom  for  a  horse  dealer  to  have  horses  on  sale  or  return 
{Ex  pte  IVingfield,  In  re  Florence,  10  Ch.  D.,  591) ; — and  a  custom  for  a 
lessee  of  a  colliery  not  to  be  the  owner  of  the  machinery  and  other  effects 
employed  in  working  it  {Storer  v.  Hunter,  3  B.  &  C,  368). 
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gg.  44'|46.      The  presumption  of  ownership  may  also  be  excluded  by  express  notice 

that  the  business  carried  on  is  an  agency  business  (Ex  pie  Bright,  In  re 

Smith,  10  Ch.  D.,  566). 

Goods  sealed,  and  specially  set  apart  by  the  vendor  with  a  memorandum 
acknowledging  them  to  be  the  purchaser's,  were  held  not  to  pass  on  his 
bankruptcy  {Ex  pte  MarrabU,  I  Gl.  &  J.,  402),  but  the  mere  fact  of  a 
buyer  placing  his  initials  on  the  goods  was  considered  insufficient  to 
negative  reputed  ownership  (Knowles  v.  HorsfcUl,  5  6.  &  A.,  134). 

Property  held  upon  trust  (sub-s.  (i),  5uprh\  or  for  a  specific  purpose  is 
not  affected  by  this  sub-section  {Belcher  v.  Campbell,  8  Q.  B.,  i). 

'  Formerly  choses  in  action  used  to  pass  {Ryall  v.  Rowles,  i  Ves.  Sen., 
348,  s.  c,  I  Atk.,  165 ;  Homblawer  v.  Proud,  2  B.  &  A-,  327  ;  H'iut  v. 
Reid,  2  Hare,  249),  but  by  the  Act  of  1869  they  were  excepted,  and  it  has 
accordingly  been  held  that  a  policy  of  insurance  {Ex  pte  Ibbetson,  In  re 
Moore,  8  Ch.  D.,  519),  a  share  in  the  assets  of  a  partnership  {In  re  Bain- 
bridge,  Ex  pte  Fletcher,  8  Ch.  D.,  218),  a  debenture  of  a  company  {In  re 
Pryce,  Ex  pte  Rensburg,  4  Ch.  D.,  685),  and  shares  in  which  the  bank- 
rupt's interest  was  equitable  only  {Ex  pte  Barry,  In  re  Fox,  L.  R.  17,  Eq. 
113)  were  within  the  exception,  but  that  shares  of  which  the  bankrupt  was 
the  registered  and  legal  owner  were  not  {Ex  pte  Union  Bcmk  of  Mom- 
Chester,  In  rejcukson,  L.  R.  12,  Eq.  354). 

•  The  words  **gro\i-ing  due"  give  statutory  effect  to  the  decision  in  Ex 
pte  Kemp,  In  re  Fastnedge,  L.  R.  9,  Ch.  383,  so  that  trade  debts  due  arid 
presently  payable,  or  due  and  payable  at  a  future  time,  will  pass  to  the 
bankrupt's  trustee  unless  notice  of  the  assignment  be  given  to  the  bank- 
rupt's debtor. 

A  man  having  contracted  to  supply  meat  assigned  the  contract  to 
another,  who  performed  it :  Held,  on  the  bankruptcy  of  the  original 
contractor  that  the  money  then  due  passed  to  his  trustee  {Cooke  v.  Hem- 
ming,  L.  R.  3,  C.  P.,  334). 

On  the  dissolution  of  a  partnership  the  debts  due  to  the  firm  were 
assigned  to  the  continuing  partner,  but  no  notice  was  given  to  the  debtors : 
Held,  that  the  debts  passed  to  the  trustee  in  bankruptcy  of  the  old  firm 
{Ex pte  Burton,  I  Gl.  &  J.,  270). 

**  Debts"  do  not  include  contingent  claims  which  may  or  may  not  ripen 
into  debts,  a  smarginal  notes  given  by  bankers  in  respect  of  Ixilances  on 
bills  discounted  by  them  {Ex  pte  Kemp,  In  re  Fastnedge,  L.  R.  9,  Ch.  383). 


Effect  of  Bankruptcy  on  antecedent  Transactions, 

Restriction  ^, — ((,)  Where  a  creditor  has  issued  execution  against 

creditor  under  the  goods  or  lands  of  a  debtor,  or  has  attached  any  debt 
execution  or    ^j^g  ^q  him,  he  shall  not  be  entitled  to  retain  the  benefit 

attachment.         r     t  .  1  .1 

of  the  execution  or  attachment  against  the  trustee  m 
bankruptcy  of  the  debtor,  unless  he  has  completed  the 
execution  or  attachment  before  the  date  of  the  receiving 
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order,  and  before  notice  of  the  presentation  of  any  bank-  ss.45, 46. 
ruptcy  petition  by  or  against  the  debtor,  or  of  the  com- 
mission   of   any  available  act   of   bankruptcy  by  the 
debtor. 

(2.)  For  the  purposes  of  this  Act,  an  execution  against 
goods  is  completed  by  seizure  and  sale  ;  an  attachment 
of  a  debt  is  completed  by  receipt  of  the  debt ;  and  an 
execution  against  land  is  completed  by  seizure,  or,  in  the 
case  of  an  equitable  interest,  by  the  appointment  of  a 
receiver. 

Under  the  section  (s.  95)  corresponding  to  this  in  the  Act  of  1869,  it  was 
held  that  where  an  execution  had  been  levied  on  the  goods  of  a  debtor  by 
seizure  only,  and  after  the  seizure,  but  before  the  sale,  the  execution 
creditor  had  notice  of  an  act  of  bankruptcy  committed  by  the  debtor,  the 
execution  creditor  was  entitled  to  the  proceeds  of  the  sale  as  against  the 
trustee  {^Ex  pte  Rocke,  In  re  HcUl^  L.  R.  6,  Ch.  795  ;  Ex  pte  Va/e,  In  re 
Bannister^  18  Ch.  D.,  137,  at  p.  145  ;  Ex  pte  Todhunter^  In  re  Norton^  L. 
R.  10,  Eq.  425). 

It  is  manifest,  however,  from  the  words  of  the  present  Act  that  the 
legislature  thought  execution  creditors  had  too  great  an  advantage  over 
other  creditors,  and  has  accordingly  deprived  them  of  the  benefit  of  their 
executions  unless  the  same  have  been  *'  completed  " — by  seizure  and  sale  in 
the  case  of  goods  (sub-s.  (2)) — before  notice  of  any  act  of  bankruptcy 
or  of  the  presentation  of  a  bankruptcy  petition,  or,  in  the  event  of  no  such 
notice  reaching  them,  before  the  making  of  the  receiving  order. 

The  onus  of  proof  lies  on  the  execution  creditor  to  show  that  he  had  no 
notice  {Ex  pte  Schulte,  In  re  Matanli^  L.  R.  9,  Ch.  409). 

46. — (i-)  Where  the  goods  of  a  debtor  are  taken  in  Duties  of 
execution,  and  before  the  sale  thereof  notice  is  served  on  sheriff  as  to 

'  goods  taken 

the  sheriff  that  a  receiving  order  has  been  made  against  in  execution, 
the  debtor,  the  sheriff  shall,  on  request,  deliver  the  goods 
to  the  official  receiver  or  trustee  under  the  order,  but  the 
costs  of  the  execution  shall  be  a  charge  on  the  goods  so 
delivered,  and  the  official  receiver  or  trustee  may  sell  the 
goods  or  an  adequate  part  thereof  for  the  purpose  of 
satisfying  the  charge. 

(2.)  Where  the  goods  of  a  debtor  are  sold  under  an 
execution  in  respect  of  a  judgment  for  a  sum  exceeding 
twenty  pounds,^  the  sheriff  shall  deduct  the  costs  of  the 
execution   from   the  proceeds    of   sale,  and   retain  the 
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8.  46.  balance  for  fourteen  days,  and  if  within  that  time  notice 
is  served  on  him  of  a  bankruptcy  petition  having  been 
presented  against  or  by  the  debtor,  and  the  debtor  is  ad- 
judged bankrupt  thereon  or  on  any  other  petition  of 
which  the  sheriff  has  notice,  the  sheriff  shall  pay  the 
balance  to  the  trustee  in  the  bankruptcy,  who  shall  be 
entitled  to  retain  the  same  as  against  the  execution 
creditor,  but  otherwise  he  shall  deal  with  it  as  if  no  notice 
of  the  presentation  of  a  bankruptcy  petition  had  been 
served  on  him.^ 

^  The  sale  must  be  by  public  auction,  unless  otherwise  ordered  by  the 
Court,  s.  145. 

The  words  in  section  87  of  the  Act  of  1869,  were  "  Where  the  goods  of 
any  trader  have  been  taken  in  execution  in  respect  of  a  judgment  for  a  sum 
exceeding  fifty  pounds  and  sold,  &c.,"  and  it  was  held  that  Uie  words  'Mor 
a  sum  exceeding  fifty  pounds  "  were  referable  to  the  word  "  execution  "  and 
not  to  the  word  "judgment,"  and  that  the  amount  for  which  the  execution 
was  levied,  and  not  the  amount  of  the  judgment,  determined  whether  the 
provisions  of  the  section  were  applicable  or  not  {In  re  Hinks,  Ex  fte 
Berihier,  7  Ch.  D.,  8S2 ;  Turner  v.  Bridgett,  8  Q.  B.  D.,  392),  and  that 
a  creditor  might  abandon  part  of  his  judgment  and  issue  execution  for  a  scm 
less  than  fifty  pounds,  so  as  to  avoid  the  operation  of  the  section  {Ex  fit 
Reya^  In  re  Salinger ^  6  Ch.  D.,  332). 

In  order  to  ascertain  whether  the  statutory  limit  of  ;f  20 —formerly /'50— 
has  been  exceeded  or  not,  the  legal  expenses  incidental  to  the  execution 
must  be  added  to  the  amount  of  the  debt  as  endorsed  on  the  writ.  The 
test  is,  what  is  the  sum  for  which  the  goods  could  be  redeemed  at 
the  time  of  sale  {Ex  pie  Sims^  In  re  Grubby  5  Ch.  D.,  375,  affirming 
s,  c,  4  Ch.  D.,  521  ;  Howes  v.  Voungf  i  Ex.  D.,  146;  Ex  pie  Liverf^l 
Loan  Co,t  In  re  Bullen^  L.  R.  7,  Ch.  732;  Ex  pie  Lilhgrnv^  In  re 
Fenlony  10  Ch.  D.,  169). 

'  If,  within  the  fourteen  days,  notice  is  served  on  the  sherifTof  abanknipCcy 
petition  having  been  presented,  it  would  appear  that  he  is  bound  to  retain 
the  proceeds  until  the  petition  is  dismissed,  when  he  would  be  justified  in 
handing  them  over  to  the  execution  creditor  unless  he  has  notice  of  some 
other  petition  having  been  presented,  but  in  the  event  of  an  adjudication  in 
bankruptcy  or  an  order  approving  a  composition  or  scheme  of  airangement 
(s.  18  (13))  being  made  he  must  pay  over  the  proceeds  to  the  trustee  (see 
Expiejamesj  In  re  Condon,  L.  R.  9,  Ch.  609,  at  p.  615). 

If  the  sheriff,  having  due  notice,  improperly  hand  over  the  proceeds  to 
the  execution  creditor,  he  is  liable  in  an  action  brought  by  the  trustee  for 
the  amount  {Nolley  v.  Buck,  8  6.  &  C,  160). 

If  it  is  proved,  after  the  proceeds  have  been  handed  over  on  the  expira- 
tion of  the  fourteen  days,  that  the  creditor  had  notice  of  an  act  of  bank- 
ruptcy which  invalidated  his  execution,  he  will  be  called  upon  to  refund 
(Ex  pie  Dawes f  In  re  Husband,  L.  R.  19,  £<}.  438). 
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(3.)  An  execution  levied  by  seizure  and  sale  on  the  ss.  46, 47. 
goods  of  a  debtor  is  not  invalid  by  reason  only  of  its 
being  an  act  of  bankruptcy,'  and  a  person  who  purchases 
the  goods  in  good  faith  under  a  sale  by  the  sheriff  shall 
in  all  cases  acquire  a  good  title  to  them  against  the 
trustee  in  bankruptcy.* 

'  This  is  a  statutory  declaration  of  the  law  as  laid  down  in  Ex  pte 
Villars^  In  re  Rogers^  L.  R.  9,  Ch.  432. 

'  The  sale  must  be  a  bond  fide  honest  transaction,  and  moreover  the 
sheriff  must  seize  before  he  can  make  a  sale  of  the  goods  {Ex  pte  Hall,  In 
re  Tawnsendy  14  Ch.  D.,  136). 

The  execution  creditor  may  become  the  purchaser  {Ex  pte  Villars^  In  re 
Rogers^  suprd). 

If  the  sale  is  under  an  execution  for  a  sum  exceeding  ;£'20,  including  legal 
incidental  expenses,  it  must  be  by  public  auction,  and  advertised  for  three 
days  next  preceding  the  day  of  sale  (s.  145). 

The  writ  of  eligit  as  applied  to  goods  is  abolished,  and  so  b  the  writ  of 
levari  facias  in  any  civil  proceeding  (s.  146). 

47.— ( I-)  Any  settlement^  of  property  not  being  a  Avoidance 
settlement  made  before  and  in  consideration  of  marriage,  ^^tue^^^^^^^ 
or  made  in  favour  of  a  purchaser «  or  incumbrancer  in 
good  faith  and  for  valuable  consideration,  or  a  settlement 
made  on  or  for  the  wife  or  children  of  the  settlor  of 
property  which  has  accrued  to  the  settlor  after  marriage 
in  right  of  his  wife,  shall,  if  the  settlor  becomes  bank- 
rupt within  two  years  after  the  date  of  the  settlement, 
be  void  against  the  trustee  in  the  bankruptcy,  and  shall, 
if  the  settlor  becomes  bankrupt  at  any  subsequent  time 
within  ten  years  after  the  date  of  the  settlement,  be  void 
against  the  trustee  in  the  bankruptcy,  unless  the  parties 
claiming  under  the  settlement  can  prove  that  the  settlor 
was  at  the  time  of  making  the  settlement  able  to  pay  all 
his  debts  without  the  aid  of  the  property  comprised  in 
the  settlement,^  and  that  the  interest  of  the  settlor  in 
such  property  had  passed  to  the  trustee  of  such  settle- 
ment on  the  execution  thereof.^ 

The  provisions  of  this  section  iire  applicable  now  to  non-traders  as  well 
as  traders,  whereas  s.  91  of  the  Act  of  1869  applied  to  traders  exclusively. 

A  voluntary  settlement  is,  if  the  setUor  becomes  bankrupt  within  two 
years  of  its  date,  absolutely  void,  and  if  within  ten  years,  void,  unless  the 
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3,   4.7^      parties  claiming  under  it  can  prove  (i)  that  the  settlor  was  at  the  time  able 

to  pay  all  his  debts  without  the  aid  of  the  settled  property,  and  (2)  that  the 

interest  of  the  settlor  in  such  property  passed  to  the  trustee  of  the  settle- 
ment on  its  execution. 

It  may  be  that  a  settlement,  which  can  be  set  aside  under  this  secdon, 
can  also  be  avoided  under  the  Statute  13  Eliz.,  c.  5,  as  where  a  man  aboat 
to  enter  upon  a  n^w  or  hazardous  business  makes  a  settlement  in  order  tc 
preserve  his  property  from  future  creditors  in  the  event  of  his  failing  in  the 
enterprise  {Ex  pte  Russell,  In  re  BtUterwortky  19  Ch.  D.,  588 ;  Mdcbey^. 
Douglas,  L.  R.  14,  £q.  106 — see  pp.  3  and  4,  suprh), 

A  policy  of  assurance  on  the  life  of  the  settlor,  expressed  to  be  for  the 
benefit  of  his  wife  or  children,  is  good  notwithstanding  this  section,  except 
that  if  it  be  proved  that  the  policy  was  effected  and  the  premiums  p^d 
with  intent  to  defraud  the  creditors  of  the  insured,  they  are  entitied  to 
receive  out  of  the  moneys  payable  under  the  policy  a  sum  equal  to  th« 
premiums  so  paid  (The  Married  Women's  Property  Act,  1882  (45  ^  46 
Vict.,  c.  75),  s.  II,  which  is  not  affected  by  this  Act,  (s.  152);  Hdt 
v.  Everall,  2  Ch.  D.,  266). 

^  "  Any  settlement,*'  without  any  qualifying  words,  would  apply  to  one 
executed  before,  as  well  as  after,  the  commencement  of  the  Act  It  is  pro- 
bable that  the  Act  will  be  construed  to  have  a  retrospective  operatioo 
{Ex  pie  Dawson,  In  re  Daivson,  L.  R.  19,  £q.  433). 

'  The  word  "  purchaser  "  means  a  "  buyer  "  in  the  ordinary  commerckl 
sense,  not  a  purchaser  in  the  legal  sense  of  the  word.  A  trustee  of  a  post- 
nuptial settlement  of  leaseholds  for  the  benefit  of  the  settlor's  wife  and 
children  is  not  a  purchaser  within  the  meaning  of  the  section  {Ex  pie  Hili- 
man.  In  re  Pumfrey,  10  Ch.  D.,  622). 

Where  a  husband  executed  a  bill  of  sale  of  his  furniture  to  a  trustee  for 
his  wife,  in  consideration  of  her  concurring  in  and  confirming  a  conveyance 
made  by  him  of  certain  freehold  property  belonging  to  her,  it  was  held  tha: 
the  husband  in  effect  bought  his  wife's  concurrence  in  the  conveyance,  azni 
that  the  bill  of  sale  was  valid  {Ex  pte  Cox,  In  re  Reed,  Ch.  D.,  30a), 

'  A  man  settled  an  estate  upon  which  there  was  a  mortgage,  and 
covenanted  to  pay  off  the  mortgage.  His  debts,  together  with  the  mort- 
gage debt,  exceeded  at  the  time  his  assets  exclusive  of  the  mortgaged 
property :  Held,  that  the  settlement  was  void,  for  if  he  had  paid  the  mortgage 
debt  according  to  his  covenant  enough  would  not  have  been  left  to  pay  his 
other  creditors  {Ex  pte  Huxtable,  In  re  Coniheer,  2  Ch.  D.,  54). 

In  estimating  whether  the  assets,  independently  of  the  property  which  i: 
is  proposed  to  settle,  are  sufficient  to  meet  the  existing  liabilities,  trade 
utensils  can  only  be  taken  at  their  value  as  on  a  forced  sale,  and  the  good- 
will of  a  business  ought  not  to  be  reckoned  at  all  if  the  settlor  intends  to 
continue  the  business  {Ex  pte  Russell,  In  re  Butterworth,  19  Ch.  D.,  588). 

^  This  is  one  of  the  tests  applied  to  try  the  bona  fides  of  a  settlement 
under  13  Eliz.  c.  5,  whether  it  is  a  mere  cloak  for  retaining  a  benefit  to  the 
grantor  {Alton  v.  Harrison,  L.  R.  4,  Ch.  622 ;  Ex  pte  Games,  In  re  Bom- 
ford,  12  Ch.  D.,  314;  MiddUton  v.  Pollock,  2  Ch.  D.,  104). 
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(2.)  Any  covenant  or  contract  made  in  consideration  SS.  47|48> 
of  marriage,  for  the  future  settlement  on  or  for  the 
settlor's  wife  or  children  of  any  money  or  property 
wherein  he  had  not  at  the  date  of  his  marriage  any 
estate  or  interest,  whether  vested  or  contingent  in  pos- 
session or  remainder,  and  not  being  money  or  property 
of  or  in  right  of  his  wife,  shall,  on  his  becoming  bank- 
rupt before  the  property  or  money  has  been  actually 
transferred  or  paid  pursuant  to  the  contract  or  covenant, 
be  void  against  the  trustee  in  the  bankruptcy. 

A  covenant,  whether  in  fraud  or  not,  whereby  a  man  undertakes  on  his 
marriage  that  *'  whatever  fragment  of  property  he  may  acquire  during  the 
coverture  down  to  the  smallest  particular  "  shall  be  subject  to  the  trusts 
of  the  settlement,  although  the  settlor  was  solvent  at  the  time,  may  be  set 
aside  as  against  the  policy  of  the  law  {Ex  pie  Bolland,  In  re  Clint^  L.  R. 
17,  Eq.  115.) 

A  covenant  in  a  marriage  settlement  to  pay  a  certain  sum  of  money  on 
or  l)efore  a  given  day  to  the  trustees,  to  be  held  by  them  upon  the  trusts  of 
the  settlement,  is  not  void  under  this  sub-section  {Ex  pte  Bishops  In  re 
TannieSf  L.  R.  8,  Ch.  718).  Neither  is  a  covenant  to  settle  a  share  of 
property  to  which  the  settlor  would  become  entitled,  either  as  an  appointee 
under  a  special  power  of  appointment,  or  in  default  of  appointment  {In  re 
Andrew's  Trusts,  7  Ch.  D.,  635). 

As  to  the  effect  of  a  fraudulent  or  unjustifiable  marriage  settlement  on  a 
bankrupt's  discharge,  see  s.  29. 

(3.)  "  Settlement "  shall  for  the  purposes  of  this  section 
include  any  conveyance  or  transfer  of  property. 

48. — (i-)  Every   conveyance  or  transfer  of  property.  Avoidance  of 
or  charge  thereon  made,  every   payment  made,  every  Si^cerudn** 
obligation  incurred,  and  every  judicial  proceeding  taken  cases. 
or  suffered  by  any  person  unable  to  pay  his  debts  as 
they  become  due  from  his  own  money  in  favour  of  any 
creditor,  or  any  person  in  trust  for  any  creditor,  with  a 
view  of  giving  such  creditor  a  preference  over  the  other 
creditors  shall,  if  the  person  making,  taking,  paying,  or 
suffering  the  same  is  adjudged  bankrupt  on  a  bankruptcy 
petition  presented  within  three  months  after  the  date  of 
making,  taking,  paying,  or  suffering  the  same,  be  deemed 
fraudulent  and  void  as  against  the  trustee  in  the  bank- 
ruptcy. 
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S,_48i  (2.)  This  section  shall  not   affect  the  rights  of  any 

person  making  title  in  good  faith  and  for  valuable  con- 
sideration through  or  under  a  creditor  of  the  bankrupt. 

The  protection  given  by  section  92  of  the  Act  of  1869  to  "  a  purchi-icr 
payee,  or  incumbrancer  in  good  faith  and  for  valuable  consideration,"  which 
was  held  in  the  case  oi Butcher  v.  Stcai^  L.  R.  7,  H.  L.,  839,  to  extemi  tc 
a  creditor  of,  as  well  as  a  transferee  from,  the  bankrupt,  is  not  re-enactei. 
To  constitute  an  act  one  of  fraudulent  preference,  it  is  necessary  ( i )  tha:  - 
the  time  the  debtor  was  unable  to  pay  his  debts  as  they  became  due  fr:T 
his  own  money,  (2)  that  the  debtor's  view  was  to  give  one  creditor  preferersct 
over  the  rest,  and  (3)  that  the  act  took  place  within  three  months  next  btff>te 
the  presentation  of  the  petition  on  which  the  debtor  is  adjudged  bankruj  . 
With  regard  to  (i)  and  (3)  hardly  any  difficulty  can  arise,  but  (2)  reqiirti 
more  particular  attention. 

**  The  principle  is,"  says  James,  L.  J.,  "that  in  order  to  constitute  a 
fraudulent  preference  the  act  must  be  the  spontaneous  act  of  the  debtor,  iv  . 
hon/i  fide  originating  in  a  demand  or  some  other  step  of  the  creditar.  A 
crc<litor  would  be  subjected  to  great  injustice  if,  after  going  to  the  debtor  ex  • 
demanding  payment  or  security,  and  getting  payment  without  any  n«tt..-- 
that  he  is  getting  an  advantage  over  other  creditors,  he  were  to  be  depn.c: 
of  what  he  thus  honestly  got  because  of  something  which  was  pa<;>ir.i:  ir 
the  debtor's  mind,  of  which  he  knew  nothing.  A  creditor  canno:  t 
deprived  of  what  he  has  got,  if  he  got  it  by  asking ;  if  he  got  it  by  the  ptrdy 
voluntary  act  of  the  debtor,  he  must  lose  it  ^^  {Ex  ptc  Tempest ^  In  re  Crcicz 
and  Marshall^  L.  R.  6,  Ch.  70,  at  p.  74,  affirming  s.  c,  sub  Hi.  £x  /« 
Craven^  L.  R.  lo,  Eq.  648). 

Again,  in  Ex  pte  Topham^  In  re  Walker^  L.  R.  8,  Ch.  614,  at  p,  6 it, 
Mellish,  L.  J.,  cites  with  approval  the  judgment  of  Bacon,  C.  J.,  in  Ex  t^ 
Blackburn^  In  re  Cheesebrough^  L.  R.  12,  Eq.  358:  "The  act  of  tl^ 
debtor  is  alone  to  be  conjiidered — the  object  and  purpose  for  ^hich  ihi 
payment  is  made  can  alone  be  inquired  into — and  although  it  is  p^:- 
fecily  legitimate,  and  in  all  cases  requisite,  that  all  the  attending  cirn-r.- 
stanccs  should  be  carefully  investigated,  yet  if  the  act  done  can  be  properly 
referred  to  some  other  motive  or  reason  than  that  of  giving  the  credi:  t 
paid  a  preference  over  the  other  creditors,  then  I  conceive  neither  ttr: 
statute  nor  any  principle  of  law  or  policy,  will  justify  a  Court  of  La«  ii 
holding  that  the  payment  is  fraudulent  or  void."  See  Butcher  v.  Siczd. 
L.  R.  7,  H.  L.,  839,  at  p.  846. 

**  If  there  has  been  such  a  demand  as  partly  influenced  the  bankrupt  .1 
making  the  payment  so  that  he  did  not  make  it  entirely  voluntarily,  i>- 
payment  is  not  a  fraudulent  preference"  {Ex pte  Bolland,  In  rr  Ch^rr  -j. 
L,  R.  7,  Ch.  24,  at  p.  26).  See,  too,  Ex  pte  Hodgkin^  In  re  Soft  ley,  L.  K- 
20,  Eq.  746;  Smith  v.  Pilgrim^  2  Ch.  D.,  127. 

The  pressure  must  be  bond  fide ^  therefore  where  a  creditor,  knowing  iV. 
insolvency  of  the  debtor,  threatens  just  before  the  bankruptcy  of  the  li.v: 
to  bring  an  action  against  him,  this  would  not  prevent  a  payment  then  ma. . 
by  the  debtor  from  being  a  fraudulent  preference  {Ex  pte  Hall,  In  re  C<s\t,* 
19  Ch.  D.,  580,  cf.  Ex  pte  Pearson,  In  re  Mortimer,  L.  R.  8,  Ch.  tit; . 
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The  effect  of  two  cases,  recently  decided,  seems  to  be  that  it  is  not  $$•  48|  40* 

necessary  to  show  that  the  debtor's  sole  view  in  making  the  payment  was  to         

give  the  creditor  to  whom  it  was  made  preference  over  the  other  creditors, 
but  that  it  is  sufficient  if  that  was  his  substantial  or  dominant  view  or  motive, 
and  the  mere  fact,  that  besides  that  view  there  may  have  been  also 
some  view  of  an  advantage  to  be  gained  by  the  debtor,  does  not  prevent  a 
payment  so  made  from  being  avoided  as  an  act  of  fraudulent  preference 
{Expte  HUl,  In  re  Bird^  23  Ch.  D.,  695  ;  Ex pu  Griffith^  In  re  Wilcoxon^ 
23  Ch.  D.,  69). 

Payments  in  the  ordinary  course  of  trade,  the  honouring  bills  of  exchange 
presented  at  their  maturity,  or  the  payment  of  debts  which  have  become  due 
in  the  usual  and  customary  manner,  or  payments  made  in  fulfilment  of  a 
contract  or  engagement  to  pay  in  a  particular  manner  or  at  a  particular  time, 
would  seem  to  be  valid  {Ex  pte  Blackbiimy  In  re  CAeesebrough,  L.  R.  12, 
Eq.  358,  at  p.  363  ;  Tomkins  v.  Saffery,  3  App.  Cas.,  213,  at  p.  235  ;  Ex 
pie  KevcMy  In  re  Crawford,^  L.  R.  9,  Ch.  752). 

If  a  creditor,  who  has  pressed  for  payment,  be  paid  out  of  the  proceeds  of 
the  sale  of  goods  which  have  been  sold  for  the  purpose  of  paying  him  to  his 
knowledge,  the  payment  is,  nevertheless,  valid  {Ex  pte  Norton,  In  re  Golden^ 
L.  R.  16,  Eq.  39). 

If  a  debtor  makes  good  trust  moneys  which  he  has  misapplied,  it  is  not  a 
fraudulent  preference  of  the  trust  estate  {Ex  pte  Stubbins^  In  re  Wilkinson^ 
17  Ch.  D.,  58). 

The  relation  of  debtor  and  creditor  must  actually  exist  in  order  that  this 
section  should  apply.  Where  a  sum  of  money  was  remitted  by  a  Glasgow 
firm  to  a  London  firm  to  meet  certain  bills  at  the  Bank  of  England,  and  a 
clerk  of  the  London  firm  accidently  paid  ;^2,ooo,  part  of  it,  into  the  general 
account  of  the  firm  at  another  bank,  it  was  held,  that  as  the  London  firm  had 
never  intended  to  misappropriate  the  ;f  2,000  the  relation  of  debtor  and 
creditor  never  existed,  and  that  repayment  to  the  Glasgow  firm  of  the  full 
amount  by  a  cheque  drawn  on  the  Bank  of  England  by  the  London  firm,  on 
the  eve  of  their  bankruptcy,  was  not  a  fraudulent  preference,  notwithstanding 
the  pa3mient  of  the  ;^2,ooo  into  the  general  account  of  that  firm  {Ex  pte 
Kelly  &*  Co,,  In  re  Smith  Fleming  b"  Co,,  \\  Ch.  D.,  306). 

Formerly,  an  act  of  fraudulent  preference  was  not  necessarily  an  act  of 
bankruptcy  {Ex  pte  Stubbins,  In  re  Wilkinson,  17  Ch.  D.,  58,  at  p.  68); 
but  is  expressly  made  such  by  the  present  Act  (s.  4  (i )  (^ ) ). 

An  agent,  who  in  obedience  to  the  directions  of  his  principal  pays  away 
money  of  the  principal  in  his  hands,  knowing  that  the  payment  when  com- 
pleted will  constitute  an  act  of  bankruptcy  on  the  part  of  his  principal,  is 
not  liable  to  make  good  the  money  to  the  trustee  of  his  bankrupt  principal 
{Ex  pu  Helder^  In  re  Lewis,  24  Ch.  D.,  339). 


49,  Subject  to  the  foregoing  provisions  of  this  Act  Protection  of 
with  respect  to  the  effect  of  bankruptcy  on  an  execution  tr^sactions 

or  attachment'  and  with  respect  to  the  avoidance  of  without 

^  ^  notice. 
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8.  49.     certain  settlements'  and  preferences,^  nothing  in  this  Act 

shall  invalidate,  in  the  case  of  a  bankruptcy— 

ig.  45.  *s.  47.  »s.  48- 

(a.)  Any  payment  by  the  bankrupt  to  any   of  his 

creditors,! 
(*.)  Any  payment  or  delivery  to  the  bankrupt, 
(r.)  Any  conveyance  or  assignment  by  the  bankrupt 

for  valuable  consideration," 
(^/.)  Any  contract,  dealing,  or  transaction  by  or  with 

tie  bankrupt  for  valuable  consideration,^ 
Provided  that  both  the  following  conditions  are  com- 
plied with,  namely — 

(i.)  The  payment,  delivery,  conveyance,  assignment 
contract,  dealing,  or  transaction,  as  the  case  may  be, 
takes  place  before  the  date  of  the  receiving  order  ;  and 
(2.)  The  person  (other  than  the  debtor)  to,  by,  or  with 
whom  the  payment,  delivery,  conveyance,  assignment, 
contract,  dealing,  or  transaction  was  made,  executed, 
or  entered  into,  has  not  at  the  time  of  the  payment 
delivery,  conveyance,  assignment,  contract,  dealing,  c: 
transaction,  notice^  of  any  available  act  of  bankruptc}*^ 
committed  by  the  bankrupt  before  that  time. 

*  A  payment  to  the  sheriff,  after  a  writ  of  execution  had  been  issued  ir. 
before  seizure,  was  held  to  be  made  under  pressure,  and,  if  assented  to  \r 
the  judgment  creditor,  to  be  valid  {Ex  pte  Brooke,  In  re  Hassell,  L.  R.  0. 
Ch.  301) ;  so,  also,  a  payment  made  after  seizure  and  before  sale  was  be': 
protected  [Stock  v.  Holland,  L.  R.  9,  Ex.  147).  But,  it  is  submittt- 
either  of  these  payments  would  now  be  held  to  be  "the  benefit  of  i" 
execution  "  within  the  meaning  of  s.  45,  and  therefore  invalid,  this  sectio: 
being  expressly  made  subject  to  that. 

■  Where  a  debtor  on  the  eve  of  bankruptcy  made  an  equitable  as%^ 
ment  of  a  debt  due  to  him  in  consideration  of  money  then  advanced,  ani  i^ 
security  for  a  past  debt,  it  was  held  that  to  the  extent  of  the  advance  t* . 
assignment  was  good  {Ex  pie  Hodgkitiy  In  re  Softley,  L.  R.  20,  Eq.  74*^ 
So,  too,  where  a  man  even  with  knowledge  of  an  act  of  bankruptcy  f  ^ 
off  two  unimpeachable  bills  of  sale,  and  took  a  new  bill  of  sale  fr.c 
the  bankrupt,  it  was  held  that  he  was  entitled  as  against  the  trustee  to  '  - 
recouped  the  amount  he  had  paid  to  the  two  prior  mortgagees  {Ex  /. 
Harris,  In  re  Janus,  L.  R.  19,  Eq.,  253). 

'  A  contract,  whereby  a  license  is  given  to  a  landlord  to  seize  chattels,  ar  i 
which  passes  an  equitable  interest  in  them  upon  its  execution,  and  is  d 
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given  as  security  for  any  debt  (so  as  to  require  registration  as  a  bill  of  sale)       8.  49 • 

is  protected  {In  re  Waugh^  Ex  pu  Dukin,  4  Ch,  D.,  524  ;  Ex  pie  Newitt^  

In  re  Garrud^  16  Ch.  D.,  522 ;  Brown  v.  Bateman,  L.  R.  2,  C.  P.,  272, 
cf.  Ex  pie  Jay,  In  re  Harrison^  14  Ch.  D.,  19).  So,  too,  a  license  given  to 
a  guarantee  society  to  seize  the  goods  of  the  person  guaranteed,  in  order 
to  indemnify  the  society  against  any  liability  incurred  by  them  under  their 
guarantee,  is  protected  {Krehl  v.  Great  Central  Gas  Co,^  L.  R.  5,  Ex.  289). 
Taking  possession,  under  a  duly  registered  bill  of  sale,  of  goods,  in  the 
hands  of  the  bankrupt  at  the  commencement  of  the  bankruptcy,  without 
notice  of  it  is  a  protected  transaction  {In  re  Wrigki,  Ex  pte  Arttoldy  3  Ch. 
D.,  70  ;  Graham  v.  Furber^  14  C.  B.,  134).  But  this  section  will  not  give 
protection  to  any  assignment  which,  though  not  impeachable  under  this  Act, 
may  be  so  under  the  Bills  of  Sale  Act  {Ex  pie  Aiiwaftr,  In  re  Turner, 
5  Ch.  D.,  27  ;  Ex  pte  Payne,  In  re  Cross,  11  Ch.  D.,  539). 

Notice  to  the  sheriff  claiming  the  property  in  the  g'xxis  of  the  bankrupt 
is  not  a  dealing  {Ex  pie  Dor  man.  In  re  Lake,  L.  R.  8,  Ch.  S^t  ^f*  Breufin 
v.  Short,  5  EI.  &  Bl.,  227,  at  p.  237). 

Giving  a  post-dated  cheque  for  value  to  the  bankrupt  without  notice  of 
an  act  of  bankruptcy  b  a  '*  dealing  "  with  him  within  this  section,  and  the 
trustee  cannot  recover  the  amount  of  the  cheque  from  the  drawer  {Ex  pie 
Richdale,  In  re  Palnur,  19  Ch.  D.,  409). 

^  No  formal  notice  of  any  specific  act  of  bankruptcy  is  necessary,  it  is 
sufficient,  if  the  creditor  or  other  person  has  such  information  as  would,  if 
true,  show  that  an  act  of  bankruptcy  had  been  committed,  and  that  may 
come  to  him  in  any  way  or  from  any  quarter  {Lucas  v.  Dicker,  6  Q.  B.  D., 
84,  affirming 5.  f.,  5  C.  P.  D.,  150;  Udal  v.  Walton,  14  M.  &  W.,  254; 
Turner  \.  Hardcasile,  11  C.  B.,  N.  s.,  683),  or,  if  he  be  proved  to  have 
known  facts  from  which  a  jury  would  naturally  and  properly  infer  that  an 
act  of  bankruptcy,  had  been  committed,  and  he  cannot  be  allowed  to  escape 
from  the  effect  of  notice  by  saying  that  he  did  not  draw  the  natural  inference 
from  the  facts  (^jr//^  Swnvball,  In  re  Douglas,  L.  R.  7,  Ch.  534,  at  p.  549; 
Hope  V.  Meek,  10,  Ex.  829). 

A  creditor  was  deemed  to  have  had  constructive  notice  of  an  act  of 
bankruptcy,  which  consisted  in  a  previous  execution  levied  by  seizure  and 
sale  of  the  debtor's  goods,  such  execution  having  been  issued  on  his  behalf 
{Ex  pie  Dawes y  In  re  Husband,  L.  R.  19,  £q.  438). 

It  is  not  sufficient,  if  he  be  only  told  something  which  might  on  further 
inquiry  show  him  that  an  act  of  bankruptcy  did  exist  {Evans  v.  Hallam, 
L.  R.  6,  Q.  B.,  713;  Conway  v.  Hall,  I  C.  B.,  643),  neither  is  notice  of 
an  intention  on  the  part  of  the  debtor  to  commit  an  act  of  bankruptcy 
sufficient  {In  re  Wright,  Ex  pie  Arnold,  3  Ch.  D.,  70 ;  Ex  pU  Hallifax,  2 
Mont.  D.  &  De  G. ,  544) ;  but  if  the  creditor  wilfully  abstain  from 
acquiring  knowledge  of  the  act,  it  is  tantamount  to  notice  {Bird  v.  Bass,  6 
Man.  &  G.,  143). 

Notice  m.iy  be  given  by  letter,  it  being  a  question  for  the  jury  when  the 
creditor  actually  received  it  {Bird  v.  Bass,  suprd) ;  and  there  seems  no 
reason  why  it  may  not  also  be  given  by  telegram  {Ex  pie  Langley,  In  re 
Bishop,  13  Ch.  D.,  no). 

Notice  to  the  creditors'  solicitor,  or  to  the  solidtoit's  clerk  if  entrusted  with 
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8S.  49|  60«  the  management  of  the  particular  matter  (Pike  v.  Stephais^  12  Q.  B.,  465  ; 

Penmily*  St€/hem,  7  C.  B.,  987),  or  to  an  agent  acting  in  the  particuUr 

business,  binds  the  creditor  {Breun'n  v.  Briscoe,  2  El.  &  E.,  1 16) ;  and noiice 
to  one  partner  {Bignold  v.  Waterhouse,  i  M.  &  S.,  255,  at  p.  259),  or  to 
one  co-plaintiff*  (£i/z</an^  v.  Cooper,  11  Q.  B.,  33),  affects  the  other  partners 
or  co-plaintiffs. 

Knowledge,  on  the  part  of  a  creditor,  of  an  act  of  bankruptcy  committeu 
by  one  partner  invalidates  the  payment  of  a  partnership  debt  to  hini 
{^Craven  v.  Edmondson,  6  Bing.,  734). 

The  onus  of  proving  that  he  had  no  notice  lies  on  the  person  claiming 
the  protection  of  this  section  {Pearson  v.  Graham,  6  A.  &  E.,  899 ;  £x  p. 
SchtUte,  In  re  Matanli,  L.  R.  9,  Ch.  409) ;  this  proposition  was  qncsdune^' 
by  Bacon,  C.  J.,  (//f  re  Waugh,  Ex  pte  Dickin,  4  Ch.  D.,  524,  at  p.  531'. 

'  This  means  any  act  of  bankruptcy  available  for  a  bankruptcy  peiiti^r 
at  the  date  of  the  presentation  of  the  petition  on  which  the  receiving  cm'.*? 
is  made  (s.  168),  that  is,  one  committed  within  three  months  next  precelir^ 
the  presentation  of  the  petition  (ss.  6(1)  (r)  and  43),  and  is  in  accordaDCt: 
with  the  decisions  in  Ex  pte  Crosbie,  In  re  Bedell,  7  Ch.  D.,  123,  and  £j 
pU  GUbey,  In  re  Bedell,  8  Ch.  D.,  248. 


Possession  of 
property  by 
trustee. 


Realisation  of  Property. 

60, — (i.)  The  trustee  shall,  as  soon  as  may  be,  take 
possession  of  the  deeds,  books,  and  documents  of  the 
bankrupt,  and  all  other  parts  of  his  property  capable  of 
manual  delivery. 

Where  the  bankrupt  has,  prior  to  the  bankruptcy,  assigned  all  his  b^  k 
.debts  and  books  to  a  bond  fide  purchaser  for  value,  the  latter  caimot  beo*u- 
pelled  to  hand  over  to  the  trustee  the  books  of  account  {In  re  West^  Ex  /i 
Good,  21  Ch.  D.,  868).  The  Court  may  on  the  application  of  the  offic  - 
receiver  direct  in  what  manner  the  debtor's  books  of  account  oranyof  tbcc 
may  be  disposed  of  (r.  216). 

(2.)  The  trustee  shall,  in  relation  to  and  for  the  purpo>e 
of  acquiring  or  retaining  possession  of  the  property  of  the 
bankrupt,  be  in  the  same  position  as  if  he  were  a  receiver 
of  the  property  appointed  by  the  High  Court,  and  tht 
Court  may  on  his  application,  enforce  such  acquisition  or 
retention  accordingly. 

(3.)  Where  any  part  of  the  property  of  the  bankrup-t 
consists  of  stock,  shares  in  ships,  shares,  or  any  other 
property  transferable  in  the  books  of  any  company,  office 
or  person,  the  trustee  may  exercise  the  right  to  transfer 
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the  property  to  the  same  extent  as  the  bankrupt  might  ss.  50,  51. 
have  exercised  it  if  he  had  not  become  bankrupt 

(4-)  Where  any  part  of  the  property  of  the  bankrupt  is 
of  copyhold  or  customary  tenure,  or  is  any  like  property 
passing  by  surrender  and  admittance  or  in  any  similar 
manner,  the  trustee  shall  not  be  compellable  to  be  ad- 
mitted to  the  property,  but  may  deal  with  it  in  the  same 
manner  as  if  it  had  been  capable  of  being  and  had  been 
duly  surrendered  or  otherwise  conveyed  to  such  uses 
as  the  trustee  may  appoint ;  and  any  appointee  of  the 
trustee  shall  be  admitted  to  or  otherwise  invested  with 
the  property  accordingly. 

(5.)  Where  any  part  of  the  property  of  the  bankrupt 
consists  of  things  in  action,  such  things  shall  be  deemed 
to  have  been  duly  assigned  to  the  trustee. 

In  the  case  of  an  equitable  chose  in  action,  the  trustee  in  bankruptcy  must 
also  perfect  his  title  by  giving  notice  of  the  bankruptcy  to  the  trustee  of  the 
fund,  otherwise  an  assignee  for  value  from  the  bankrupt  without  notice  of 
the  bankruptcy  by  giving  notice  of  his  assignment  to  the  trustee  of  the  fund 
will  gain  priority  over  him  {PcUmer  v.  Locke ^  i8  Ch.  D.,  "^^i,  following.  In 
re  Barrs  Trusts,  4  K.  &  J.,  219,  atid  In  re  Atkinson,  2De  G.  M.  &  G., 
140 ;  cf.  In  re  Brighfs  Settlement,  13  Ch.  D.,  413). 

(6.)  Any  treasurer  or  other  officer,  or  any  banker, 
attorney,  or  agent  of  a  bankrupt,  shall  pay  and  deliver 
to  the  trustee  all  money  and  securities  in  his  possession 
or  power,  as  such  officer,  banker,  attorney,  or  agent, 
which  he  is  not  by  law  entitled  to  retain  as  against  the 
bankrupt  or  the  trustee.  If  he  does  not  he  shall  be 
guilty  of  a  contempt  of  Court,  and  may  be  punished 
accordingly  on  the  application  of  the  trustee.* 

^  r.  77,  Forms  Nos.  108  and  1 10  in  the  Appendix. 

51.  Any  person  acting  under  warrant  of  the  ^>/.ifi  ^  /  /«  v 
may  seize  any  part  of  the  property  of  a  bankrupt  in  i;,'  -^  /^ '  ^  '^ 
custody  or  possession  of  the  bankrupt,  or  of  a;;/  '/  \t  $ 
person,  and  with  a  view  to  such  seizure  may  br^^;/  //v  •. 
any  house,  building,  or  room  of  the  bankrujA  /,;,*  m  •  ' 
bankrupt  is  supposed  to  be,  or  any  building  or  rv/  ■//./  - 
of  the  bankrupt  where  any  of  his  projx^rty  '^^  n  rr/,^/. 


/■« .' » * 
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S8.  61,  62.  to  be ;  and  where  the  Court  is  satisfied  that  there  is 
reason  to  believe  that  property  of  the  bankrupt  is  con- 
cealed in  a  house  or  place  not  belonging  to  him,  the  Court 
may,  if  it  thinks  fit,  grant  a  search  warrant  to  any  con- 
stable or  officer  of  the  Court,  who  may  execute  it 
according  to  its  tenor. 

As  to  the  execution  of  these  warrants,  see  s.  119  (2)  r.  75,  and  Form^ 
Nos.  loi  and  102  in  the  Appendix. 


Sequestra* 
lion  of  ec- 
clesiastical 
benefice. 


62, — (i-)  Where  a  bankrupt  is  a  beneficed  clergyman, 
the  trustee  may  apply  for  a  sequestration  of  the  profits  of 
the  benefice,  and  the  certificate  of  the  appointment  of  the 
trustee  shall  be  sufficient  authority  for  the  granting  of 
sequestration  without  any  writ  or  other  proceeding,  and 
the  same  shall  accordingly  be  issued  as  on  a  writ  of  levari 
facias'  founded  on  a  judgment  against  the  bankrupt,  and 
shall  have  priority  over  any  other  sequestration  issued 
after  the  commencement  of  the  bankruptcy  in  respect  of 
a  debt  provable  in  the  bankruptcy,  except  a  sequestration 
issued  before  the  date  of  the  receiving  order  by  or  on 
behalf  of  a  person  who  at  the  time  of  the  issue  thereof 
had  not  notice  of  an  act  of  bankruptcy  committed  by  the 
bankrupt,  and  available  for  grounding  a  receiving  order 
against  him. 

^  The  writ  oi  levari  facicw'is  abolished  in  civil  proceedings  (s.  146  (2)). 

A  beneficed  clergyman  became  bankrupt  twice ;  a  sequestration  at  the 
instance  of  the  trustee  in  his  Brst  bankruptcy  was  not  issued  until  after  b  * 
second  bankruptcy,  but  before  one  issued  by  the  trustee  in  the  second  bank 
ruptcy :  Held,  that  the  first  of  such  sequestrations  had  priority  o\'<eT  lib: 
second  {Ex  p(e  ChUky  In  re  Meredith^  11  Ch.  D.,  731). 

The  fact  that  the  bankrupt  has  obtained  his  discharge  does  not  prc\er. 
the  trustee  from  obtaining  sequestration  of  the  profits  of  a  bene6ce  wh.ci 
the  bankrupt  held  at  the  time  of  his  bankruptcy  [ibideni), 

(2.)  The  bishop  of  the  diocese  in  which  the  benefice 
is  situate  may,  if  he  thinks  fit,  appoint  to  the  bankrupt 
such  or  the  like  stipend  as  he  might  by  law  ha\c 
appointed  to  a  curate  duly  licensed  to  serve  the  benefice 
in  case  the  bankrupt  had  been  non-resident,  and  the 
sequestrator  shall  pay  the  sum  so  appointed  out  of  tbc 
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profits  of  the  benefice  to  the  bankrupt,  by  quarterly  in-  ss.  52,  53. 
stalments  while  he  performs  the  duties  of  the  benefice. 

(3.)  The  sequestrator  shall  also  pay  out  of  the  profits 
of  the  benefice  the  salary  payable  to  any  duly  licensed 
curate  of  the  church  of  the  benefice  in  respect  of  duties 
performed  by  him  as  such  during  four  months  before  the 
date  of  the  receiving  order  not  exceeding  fifty  pounds. 

(4).  Nothing  in  this  section  shall  prejudice  the  opera- 34  &  35  Vict., 
tion  of  the  Ecclesiastical  Dilapidations  Act,  1 871,  or  the  344  35Vict., 
Sequestration  Act,  1 871,  or  any  mortgage  or  charge  duly  ^  45- 
created  under  any  Act  of  Parliament  before  the  com- 
mencement  of  the   bankruptcy   on    the   profits   of  the 
benefice. 

53, — (i.)  Where  a  bankrupt  is  an  oflScer  of  the  army  Appropria- 
or  navy,  or  an  officer  or  clerk  or  otherwise  employed  tjon  of  pay 
or  engaged  in  the  civil  service  of  the  Crown,  the  trustee  o'  ^l^ry  to 
shall  receive  for  distribution  amongst  the  creditors  so 
much  of  the  bankrupt's  pay  or  salary  as  the  Court,  on 
the  application  of  the  trustee,  with  the  consent  of  the 
chief  officer  of  the  department  under  which  the  pay  or 
salary  is  enjoyed,  may  direct.     Before  making  any  order 
under  this  sub-section  the  Court  shall  communicate  with 
the  chief  officer  of  the  department  as  to  the  amount, 
time,  and  manner  of  the  payment  to  the  trustee,  and 
shall  obtain  the  written  consent  of  the  chief  officer  to 
the  terms  of  such  payment. 

The  Registrar  must  send  a  copy  of  the  proposed  order  to  the  chief  officer 
of  the  department  under  which  the  pay  or  salary  is  enjoyed,  and  until  his 
written  consent  be  obtained  the  application  must  stand  adjourned  (r.  72). 

For  the  form  of  the  order,  see  Form  No.  89  in  the  Appendix. 

(2.)  Where  a  bankrupt  is  in  the  receipt  of  a  salary  or 
income*  other  than  as  aforesaid,  or  is  entitled  to  any 
half-pay,  or  pension,  or  to  any  compensation  granted  by 
the  Treasury,"  the  Court,  on  the  application  of  the 
trustee,  shall  from  time  to  time  make  such  order  as  it 
thinks  just  for  the  payment  of  the  salary,  income,  half- 
pay,  pension,  or  compensation,  or  of  any  part  thereof,  to 
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S8.  63,  64.  the  trustee  to  be  applied  by  him  in  such  manner  as  the 
Court  may  direct 

*  "  Income  "  does  not  include  a  purely  voluntary  allowance,  but  means 
an  income  to  which  the  bankrupt  is  legally  or  equitably  entitled  {Ex  pie 
WUks^  In  re  Wicks ^  17  Ch.  D.,  71).  It  includes  the  pension  of  a  Judge 
of  a  Crown  colony  {Ex  pte  ffui^insy  In  re  Hugglns^  21  Ch.  D.,  85),  bet 
not  a  pension  from  the  East  India  Company  {Ex  pte  Hawker ,  In  re  Keeleyj 
L.  R.  7,  Ch.  214). 

'  A  sealed  copy  of  the  order  must  be  sent  by  the  trustee  to  the  chief  of 
the  department  under  which  the  half-pay  is  enjoyed  for  his  counter- 
signature to  the  order  (r.  73). 

As  to  the  form  of  the  order,  see  Form  No.  90  in  the  Appendix. 

Notice  of  his  intention  to  apply  for  any  order  under  this  section,  as  well 
of  the  time  and  place  fixed  for  the  hearing,  must  be  given  by  the  trustee  to 
the  bankrupt  that  he  may  show  cause  against  the  order  being  made  (r.  71). 

An  order  under  this  section  may  be  reviewed  and  varied  if  the  bank- 
rupt's salary  or  income  is  at  any  future  time  reduced  (r.  74). 

(3.)  Nothing  in  this  section  shall  take  away  or  abridge 
any  power  of  the  chief  officer  of  any  public  department 
to  dismiss  a  bankrupt,  or  to  declare  the  pension,  half- 
pay,  or  compensation  of  any  bankrupt  to  be  forfeited. 


SnsfefoT"^         54.— ( I.)  Until   a   trustee    is   appointed   the    official 
property.         receiver  shall  be  the  trustee  for  the   purposes   of   this 
Act,  and  immediately  on  a  debtor  being  adjudged  bank- 
rupt, the  property  of  the  bankrupt  shall  vest   in    the 
trustee.  I 

^This  latter  provision  is  also  contained  in  s.  20  (i). 
As  to  the  transfer  of  property  from  the  ofEcial  receiver  to  the  trustee, 
see  r.  247. 

(2.)  On  the  appointment  of  a  trustee  the  property 
shall  forthwith  pass  to  and  vest  in  the  trustee  appointed. 

Where  the  joint  creditors  of  a  partnership  have  appointed  a  trustee,  the 
separate  estate  of  each  partner,  as  well  as  their  joint  estate,  vests  in  such 
trustee  {Ex pte  Philps^  In  re  Moore,  L.  R.  19,  Eq.  256 ;  Ebbs  v.  Bouln&i^^ 
L.  R.  10,  Ch.  479). 

(3.)  The  property  of  the  bankrupt  shall  pass  from 
trustee  to  trustee,  including  under  that  term  the  official 
receiver  when  he  fills  the  office  of  trustee,^  and  shall  vest 
in  the  trustee  for  the  time  being  during  his  continuance 
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in  office,  without  any  conveyance,  assignment,  or  transfer  ss.  54, 55. 
whatever. 

^  See  note  to  s.  21  (5). 

Two  persons  were  appointed,  by  three  special  resolutions,  trustees  of  the 
joint  and  separate  estates  of  two  bankrupt  partners.  One  of  the  trustees 
resigned,  and  by  a  resolution  of  the  joint  creditors  the  other  was  appointed 
sole  trustee.  Held,  that  he  could  make  a  good  title  to  the  real  estate,  part 
of  the  separate  estate  of  one  of  the  partners  (/»  re  Waddelts  Contract, 
2  Ch.  D.,  172). 

(4.)  The  certificate  of  appointment  of  a  trustee  shall, 
for  all  purposes  of  any  law  in  force  in  any  part  of  the 
British  dominions  requiring  registration,  enrolment,  or 
recording  of  conveyances  or  assignments  of  property,  be 
deemed  to  be  a  conveyance  or  assignment  of  property, 
and  may  be  registered,  enrolled,  and  recorded  accordingly. 

55, — (i-)  Where  any  part  of  the  property  of  the  bank-  Disclaimer 
nipt  consists  of  land  of  any  tenure  burdened  with  onerous  property, 
covenants,  of  shares  or  stock  in  companies,^  of  unprofit- 
able contracts,  or  of  any  other  property  that  is  unsaleable, 
or  not  readily  saleable,  by  reason  of  its  binding  the 
possessor  thereof  to  the  performance  of  any  onerous  act, 
or  to  the  payment  of  any  sum  of  money,  the  trustee, 
notwithstanding  that  he  has  endeavoured  to  sell  or  has 
taken  possession  of  the  property,  or  exercised  any  act  of 
ownership  in  relation  thereto,  but  subject  to  the  provisions 
of  this  section,^  may,  by  writing  signed  by  him,^  at  any 
time  within  three  months  after  the  first  appointment  of  a 
trustee,  disclaim  the  property. 

Provided  that  where  any  such  property  shall  not  have 
come  to  the  knowledge  of  the  trustee  within  one  month 
after  such  appointment,  he  may  disclaim  such  property 
at  any  time  within  two  months  after  he  first  became 
aware  thereof 

^  If  the  trustee  disclaim  the  shares,  he  will  not  be  personally  liable  in 
respect  of  them  at  all,  but  the  bankrupt's  estate  will  be  to  the  extent  of 
any  calls  made  prior  to  the  date  of  the  disclaimer  (sub-s.  (2),  infra).  If  that 
sub-section  stood  alone,  it  would  appear  that  the  bankrupt's  estate  would 
be  entirely  discharged  from  any  calls  made  subsequently  to  the  disclaimer, 
but  when  read  in  connection  with  sub-section  (7),  it  seems  that  a  right  to 
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S>  66«  prove  for  them  remains  (c/.  In  re  IVest  of  England  Bank^  Ex  pU  Budden 
and  Roberts,  12  Ch.  D.,  288). 

'  See  sub-ss.  (3)  and  (4),  infrh.  These  sub-sections  qualify  the  trustee's 
power  of  disclaimer,  and  meet  the  difficulty  raised  in  Reed  v.  Harvey^ 
5  Q.  B.  D.,  184,  where  it  was  held  that  the  absolute  power  of  discUimer 
given  by  s.  23  of  the  Bankruptcy  Act,  1869,  could  not  be  controlled  by  a 
Rule  of  Court,  rendering  the  leave  of  the  Court  necessary  in  the  case  of  a 
lease. 

'  i.e.,  signed  by  the  trustee  personally — ^the  signature  of  his  solicitor  or 
agent  not  being  in  strict  compliance  with  the  Act  ( IVilson  v,  IVaUamt, 
5  Ex.  D.,  15s). 

(2.)  The  disclaimer  shall  operate  to  determine,  as 
from  the  date  of  disclaimer,  the  rights,  interests,  and 
liabilities  of  the  bankrupt  and  his  property  in  or  in 
respect  of  the  property  disclaimed,  and  shall  also  dis- 
charge the  trustee  from  all  personal  liability  in  respect 
of  the  property  disclaimed  as  from  the  date  when  the 
property  vested  in  him,^  but  shall  not,  except  so  far  as 
is  necessary  for  the  purpose  of  releasing  the  bankrupt 
and  his  property  and  the  trustee  from  liability,  affect  the 
rights  or  liabilities  of  any  other  person.* 

^  i.e.,  the  date  of  his  appointment  (s.  54  (2)  (3) ),  thereby  setting  at  rest 
the  doubt  raised  in  Lxnvrey  v.  Barker,  5  Ex.  D.,  170. 

Leasehold  property  of  a  bankrupt  vests  in  the  trustee  on  his  appointment 
and  he  then  becomes  personally  liable  for  the  rent  and  breaches  of  covenant 
from  that  time  ;  if,  however,  he  disclaim  the  lease  such  disclaimer  will  by 
the  words  of  the  above  sub-section  relate  back  to  the  commencement  of  his 
liability  and  thus  free  him  entirely  {^Wilson  v.  Wallaniy  5  Ex.  D.,  155  ; 
Tiitertofi  v.  Cooper,  9  Q.  B.  D.,  473 ;  Ex  pte  Dressier,  In  re  Solomon^  9 
Ch.  D.,  252). 

But  for  rent  accrued  due,  or  breaches  of  covenant  committed,  before  his 
appointment  he  is  not  personally  liable  ( Titterton  v.  Cooper,  suprh). 

^  The  effect  of  a  disclaimer  is,  not  to  put  an  end  to  the  lease  itself,  but  only 
to  determine  the  rights  and  liabilities  under  the  lease  of  the  bankrupt  and 
his  estate  from  the  date  of  the  disclaimer  and  the  personal  liability  of  the 
trustee  from  the  date  of  his  appointment,  the  rights  of  other  persons 
remaining  unaffected.     See  Ex  pte  Brook,  In  re  Roberts,  10  Ch.  D.,  loa 

The  results  therefore  are  : — 

The  original  lessee  remains  liable  to  the  lessor  under  his  contract  con- 
tained in  the  lease  [^East  and  West  India  Dock  Co.  v.  Hill,  22  Ch.  D.,  14  ; 
Smyth  V.  North,  L.  R.  7,  Ex.,  242  ;  Manning \.  Flight,  3  B.  &  Ad.,  21 1). 

An  under-lessee  becomes  liable  to  the  covenants  in  the  original  lease,  and 
so  long  as  he  performs  them  cannot  ht  ejected  by  the  original  lessor  (J?x 
pte  Walton,  In  re  Levy,  17  Ch.  D.,  746 ;  SnuUley  v.  Hardinge,  7  Q.  B.  D., 
525,  reversing  s.  e.,6  Q.  B.  D.,  371,  cf.    Taylor  v.  Gillott,  L.  R.  20,  Eq. 
682). 
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A  surety  for  the  due  payment  of  rent  by  the  bankrupt  lessee  is  not  dis-       s.   65i 

charged  [Harding  v.  Preece,  9  Q.   B.   D.,  281 ;  Ex  pie  Walton,  In  re         

Levy,  17  Ch.  D.,  746,  at  p.  756). 

And  the  trustee  cannot  after  the  date  of  the  disclaimer  remove  any  fixtures. 
{Ex  pte  Stephens,  In  re  Lavies,  7  Ch.  D.,  127  ;  Ex  pte  Brook,  In  re  Roberts, 
10  Ch.  D.y  100),  or  exercise  or  claim  the  benefit  of  any  of  the  provisions  of 
the  lease  {Ex pte  Glegg,  In  re  Latham,  19  Ch.  D.,  7 ;  Ex  pte  Allen,  In  re 
Fussell,  20  Ch.  D.,  341 ;  Ex  pte  Hart  Dyke,  In  re  Morrish,  22  Ch.  D., 
410).  If,  however,  the  fixtures  have  been  removed,  the  Court  would  pro- 
bably not  grant  leave  to  disclaim  without  proper  provision  being  made  for 
compensation  to  the  lessor  (sub-s.  (4),  infrd), 

(3.)  A  trustee  shall  not  be  entitled  to  disclaim  a  lease 
without  the  leave  of  the  Court,^  except  in  any  cases 
which  may  be  prescribed  by  general  rules,^  and  the 
Court  may,  before  or  on  granting  such  leave,  require  such 
notices  to  be  given  to  persons  interested,^  and  impose 
such  terms  as  a  condition  of  granting  leave,  and  make 
such  orders  with  respect  to  fixtures,"*  tenant's  improve- 
ments, and  other  matters  arising  out  of  the  tenancy  as 
the  Court  thinks  just.^ 

^  In  determining  whether  leave  should  be  granted  or  not,  the  Court  ought 

only  to  regard  the  benefit  of  the  persons  interested  in  the  administration  of 

the  bankrupt's  estate,  and  not  to  entertain  any  collateral  considerations, 

such  as  injury  which  the  disclaimer  might  occasion  to  other  persons  {Ex 

pte  East  and  West  India  Dock  Co.,  In  re  Clarke,  17  Ch.  D.,  759). 

A  lease  may  be  disclaimed  notwithstanding  the  term  has  expired  by 
effluxion  of  time  or  otherwise  {Ex  pte  Hart  Dyke,  In  re  Morrish,  22  Ch. 
D.,  410 ;  Ex  pte  Paterson,  In  re  Throckmorton,  1 1  Ch.  D.,  908). 

On  the  execution  of  a  disclaimer  the  lease  is  at  an  end  so  far  as  the 
bankrupt  and  his  estate  are  concerned,  any  person  therefore  desirous  of 
appealing  from  an  order  giving  leave  to  disclaim  should  apply  to  stay  the 
order  pending  an  appeal  {In  re  Woods,  Ex  pte  Ditton,  3  Ch.  D.,  459 ;  Ex 
pte  Sadler,  In  re  Howes,  19  Ch.  D.,  122). 

•  r.  232. 

'  An  equitable  mortgagee  of  the  loan  for  instance,  who,  if  he  desires  an 
assignment,  may  be  required  to  covenant  to  indemnify  the  trustee  against 
all  breaches  of  covenant  up  to  the  date  of  the  assignment  {Ex  pte  Buxton, 
In  re  Miiller,  15  Ch.  D.,  289). 

^  Upon  the  determination  of  the  lease  by  the  execution  of  a  disclaimer 
the  fixtures  become  the  property  of  the  lessor;  doubt,  however,  was  expressed 
in  two  cases,  Scunt  v.  Pilley,  L.  R.  10,  Ex.  137,  at  p.  141  and  Ex  pte 
Brook,  In  re  Roberts,  10  Ch.  D.,  loo,  at  p.  no,  whether,  after  the  fixtures 
had  been  sold,  the  trustee  could  exercise  his  power  of  disclaimer  to  the 
prejudice  of  the  lessor.  This  provision  it  seems  would  give  the  Court 
ample  power  to  protect  the  latter* 
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6.  66.  *  I^  special  circumstances  in  the  case — €,  g, ,  if  the  trustee's  occupation  has 

been  beneficial  to  the  bankrupt's  estate  and  the  landlord  has  been  kept  (xX 

of  possession — justify  the  imposition  of  terms  {Ex  pie  Isfunvaod,  In  re 
.Knight i  22  Ch.  D.,  384,  explaining  Ex  pte  Ladhury^  In  re  Turner^  17 
Ch.  D.,  532 ;  see  also  Ex  pte  Izard,  In  re  Bushelly  23  Ch.  D.,  115;  Ex 
pte  Arnal,  In  re  Wilton,  24  Ch.  D.,  26). 

The  Court  has  power  to  make  an  order  vesting  any  property  disclaimed 
in  any  person  (sub-s.  (6)  infr(i\ 

(4.)  The  trustee  shall  not  be  entitled  to  disclaim  any 
property  in  pursuance  of  this  section  in  any  case  where 
an  application  in  writing*  has  been  made  to  the  trustee 
by  any  person  interested  in  the  property  requiring  him 
to  decide  whether  he  will  disclaim  or  not,  and  the  trustee 
has  for  a  period  of  twenty-eight  days  after  the  receipt  of 
the  application,*  or  such  extended  period*  as  may  be 
allowed  by  the  Court,  declined  or  neglected  to  give  notice 
whether  he  disclaims  the  property  or  not  ;3  and,  in  the  case 
of  a  contract,  if  the  trustee,  after  such  application  as 
aforesaid,  does  not  within  the  said  period  or  extended 
period  disclaim  the  contract,  he  shall  be  deemed  to  have 
adopted  it^ 

*  The  application  must  be  proved  to  have  reached  the  office  of  the  trustee. 
Posting  it  in  a  registered  letter  is  not  sufficient  {Reed\,  Harvey,  5  Q.  B.  D., 

184). 

^  As  a  rule,  an  application  for  extension  of  time  should  be  made  before 
the  expiration  of  the  twenty-eight  days.  Only  in  exceptional  cases  will  it 
be  granted  after  {Ex  pte  Lavering,  In  re  Jones ,  L.  R.  9,  Ch.  586  ;  Ex  pte 
Moore,  In  re  Stokoe,  2  Ch.  D. ,  802  ;  In  re  Richardson,  Ex  pte  Harris^  16 
Ch.  D.,  613). 

'  The  result  being  that  the  trustee  remains  personally  liable  in  resi>ect  to 
leasehold  property,  with  a  right  to  be  indemnified  out  of  the  bankrupt's 
estate  {Ex  pte  Dressier,  In  re  Solomon,  9  Ch.  D.,  252  ;  Titterton  v.  Cooper ^ 
9  Q.  B.  D.,  473  ;   Wilson  v.  Wallani,  5  Ex.  D.,  155). 

^  This  last  provision  is  doubtless  founded  upon  the  case  of  In  re  Sneesum^ 
Ex  pte  Davis,  3  Ch.  D.,  463 ;  but  it  would  have  been  more  satisfactory 
if  the  Legislature  had  gone  on  to  say  whether  the  trustee  was  to  be  deemed 
to  have  adopted  the  contract  so  as  to  become  personally  liable,  or  only  on 
behalf  of  the  estate. 

The  effect,  liowever,  seems  to  be  that,  in  the  event  of  a  breach  of  any 
contract  not  disclaimed  by  the  trustee  after  such  notice,  the  other  contracting 
party,  instead  of  being  left  only  to  his  remedy  by  proof  against  the  bank- 
rupt  estate  for  the  damages  he  has  sustained  (///  re  Sneezum,  Ex  pte  Davis, 
suprh),  may  bring  an  action  against  the  trustee,  who  will  be  liable,  if  not 
personally,  at  any  rate  in  his  representative  capacity.     See  s.  83, 
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(5.)  The  Court  may,  on  the  application  of  any  person  *  s.  55. 
who  is,  as  against  the  trustee,  entitled  to  the  benefit  or 
subject  to  the  burden  of  a  contract  made  with  the  bank- 
rupt, make  an  order  rescinding  the  contract*  on  such 
terms  as  to  payment  by  or  to  either  party  of  damages  for 
the  non-performance  of  the  contract,  or  otherwise,  as  to 
the  Court  may  seem  equitable,  and  any  damages  payable 
under  the  order  to  any  such  person  may  be  proved  by 
him  as  a  debt  under  the  bankruptcy. 

*  Bankruptcy  does  not  />er  se  operate  as  a  rescission  of  a  contract  {Ex  pte 
Chalmers,  In  re  Edwards,  L.  R.  8,  Ch.  289;  Morgan  v.  Bain^  L.  R. 
10,  C.  P.,  15). 

(6.)  The  Court  may,  on  application  by  any  person 
either  claiming  any  interest  in  any  disclaimed  property, 
or  under  any  liability  not  discharged  by  this  Act  in 
respect  of  any  disclaimed  property,  and  on  hearing  such 
persons  as  it  thinks  fit,  make  an  order  for  the  vesting  of 
the  property  in  or  delivery  thereof  to  any  person  entitled 
thereto,  or  to  whom  it  may  seem  just  that  the  same  should 
be  delivered  by  way  of  compensation  for  such  liability  as 
aforesaid,  or  a  trustee  for  him,  and  on  such  terms  as  the 
Court  thinks  just ;  and  on  any  such  vesting  order  being 
made,  the  property  comprised  therein  shall  vest  accord- 
ingly in  the  person  therein  named  in  that  behalf  without 
any  conveyance  or  assignment  for  the  purpose. 

Provided  always,  that  where  the  property  disclaimed  is 
of  a  leasehold  nature,  the  court  shall  not  make  a  vesting 
order  in  favour  of  any  person  claiming  under  the  bank- 
rupt, whether  as  under-lessee  or  as  mortgagee  by  demise 
except  upon  the  terms  of  making  such  person  subject  to 
the  same  liabilities  and  obligations  as  the  bankrupt  was 
subject  to  under  the  lease  in  respect  of  the  property  at 
the  date  when  the  bankruptcy  petition  was  filed,  and  any 
mortgagee  or  under-lessee  declining  to  accept  a  vesting 
order  upon  such  terms  shall  be  excluded  from  all  interest 
in  and  security  upon  the  property,  and  if  there  shall  be 
no  person  claiming  under  the  bankrupt  who  is  willing  to 
accept  an  order  upon  such  terms,  the  court  shall  hav^ 
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8S.  55, 58.  power  to  vest  the  bankrupt's  estate  and  interest  in  the 
property  in  any  person  liable  either  personally  or  in  a 
representative  character,  and  either  alone  or  jointly  with 
the  bankrupt  to  perform  the  lessee's  covenants  in  such 
lease,  freed  and  discharged  from  all  estates,  incumbrances, 
and  interests  created  therein  by  the  bankrupt 

(7.)  Any  person  injured  by  the  operation  of  a  dis- 
claimer under  this  section  shall  be  deemed  to  be  a 
creditor  of  the  bankrupt  to  the  extent  of  the  injury,  and 
may  accordingly  prove  the  same  as  a  debt  under  the 
bankruptcy. 

\Miere  a  lease  is  disclaimed,  the  lessor's  damage  is  the  dilTerence  betweea 
the  rent  reserved  and  what  he  can  obtain  on  re-lctting  the  premises  \Es  pa 
Llynvi  Coal  ami  Iron  Co,y  In  re  Hide^  L.  R.  7,  Ch.  28;  Ex  f>t€  Biakt, 
In  re  McE7t*an^  11  Ch.  D.,  572). 

In  the  case  of  an  underlease  the  under-lessee's  damage  is  the  difference 
between  the  rent  he  agreed  to  pay  and  that  reserved  by  the  original  lea^c 
Ex  ptt  Walton^  In  re  I^vy^  1 7  Ch.  D. ,  746). 

Where  four  joint-tenants  jointly  and  severally  covenanted  to  pay  the  rent, 
it  was  held,  there  being  no  joint  estate  of  the  four,  that  the  lessor  could 
prove  against  the  separate  estates  of  the  three  survivors  \,Ex  ftU  Corhett^  In 
re  Shandy  14  Ch.  D.,  122,  cf,y  Sch.  II.,  s.  18). 


Powers  of 
trustee  to 
deal  with 
property. 


56.  Subject  to  the  provisions  of  this  Act,  the  trustee 
may  do  all  or  any  of  the  following  things  : 

(i.)  Sell  all  or  any  part  of  the  property  of  the  bank- 
rupt (including  the  good  will  of  the  business,  if 
any,  and  the  book  debts  due  or  growing  due  to 
the  bankrupt),  by  public  auction  or  private 
contract,  with  power  to  transfer  the  whole 
thereof  to  any  person  or  company,  or  to  sell 
the  same  in  parcels  : 

Whatever  is  vested  in  the  trustee  he  is  authorised  to  sell.  Hence  he  may 
sell  a  right  of  action  in  respect  of  the  bankrupt's  property,  even  though 
the  bankrupt  himself  might  not  have  been  able  to  assign  it  {JSeear  v. 
Lofwson^  15  Ch.  D.,  426). 

The  trustee  ought  to  make  out  a  good  title  to  realty  ;  but  if  he  sell  the 
estate  only  **  under  such  title  as  he  (the  bankrupt)  lately  held  the  same*'  anJ 
makes  provision  for  the  abstract  to  be  seen  before  the  sale,  the  purchaser 
will  be  bound  to  accept  it  {Frerne  v.  IVrigki,  4  Madd.,  364). 

'*  Book  debts  "  are  debts  in  respect  of  which  entries  would  be  made  in  the 
ordinary  course  of  business,  and  such  as  are  connected  with  and  grow  out 
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of  the  bankrupt's  trade  {ShipUy  v.  Marsha//,  14  C.  6.,  N.s.,  566) ;  but  the      8.  66. 
book  debts  and  books  of  a  bankrupt  solicitor  ought  not  to  be  sold,  for  the  ^^— 

reason  that  it  would  make  public  some  of  the  most  confidential  communi- 
cations between  him  and  his  clients  {Ex  pte  Roberts,  In  re  Ho/den,  lo  Jur.* 
N.S.,  28). 

The  trustee,  the  auctioneer,  or  any  one  bearing  a  fiduciary  character  in 
relation  to  the  estate  is  precluded  from  becoming  a  purchaser,  as  an  agent 
cannot  sell  to  himself,  but  the  bankrupt  may  purchase  {Kitson  v.  Hardwick, 
L.  R.  7,  C.  P.,  473, 478).  If  the  bankrupt  becomes  the  purchaser,  the  profits 
of  the  business  belong  to  him  although  he  has  not  obtained  his  discharge 
and  do  not  pass  to  his  trustee  as  after-acquired  property  {Ex  pie  Tif$Aer,  In 
re  France,  L.  R.  9,  Ch.  716 ;  In  re  Caugheyy  Ex  pte  Caughey,  4  Ch.  D., 

533). 

(2.)  Give  receipts  for  any  money  received  by  him, 
which  receipts  shall  effectually  discharge  the 
person  paying  the  money  from  all  responsibility 
in  respect  of  the  application  thereof : 

(3.)  Prove,  rank,  claim,  and  draw  a  dividend  in  respect 
of  any  debt  due  to  the  bankrupt : 

(4.)  Exercise  any  powers  the  capacity  to  exercise 
which  is  vested  in  the  trustee  under  this  Act, 
and  execute  any  powers  of  attorney,  deeds,  and 
other  instruments  for  the  purpose  of  carrying 
into  effect  the  provisions  of  this  Act : 

See  ss.  44  (ii.)  and  50. 

(5.)  Deal  with  any  property  to  which  the  bankrupt  is 
beneficially  entitled  as  tenant  in  tail  in  the  same 
manner  as  the  bankrupt  might  have  dealt  with 
it ;  and  sections  fifty-six  to  seventy-three  (both 
inclusive)  of  the  Act  of  the  session  of  the  third 
and  fourth  years  of  the  reign  of  King  William 
the  Fourth  (chapter  seventy-four),  "for  the 
"  abolition  of  fines  and  recoveries,  and  for  the 
"substitution  of  more  simple  modes  of  assur- 
"  ance,"  shall  extend  and  apply  to  proceedings 
under  this  Act,  as  if  those  sections  were  here 
re-enacted  and  made  applicable  in  terms  to 
those  proceedings. 

H 
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s:  67. 

Powers 
exercisable 
by  trustee 
with  per- 
ini:»Mon  of 
committee  of 
indirection. 


57.  The  trustee  may,  with  the  permission  of  the  com- 
mittee of  inspection,'  do  all  or  any  of  the  following 
things : 

'If  there  is  no  committee  of  inspection  permission  must  be  obtained  frocB 
the  lk>ard  of  Trade  (s.  22  (9) ),  or  rather  from  the  official  receiver  (r.  25c . 

(i.)  Carry  on  the  business  of  the  bankrupt,  so  far  as 
may  be  necessary  for  the  beneficial  winding  up  of  the 
same  : 

The  power  here  given  to  the  trustee,  with  the  permission  of  the  commictetf 
of  ins))ectioni  to  carry  on  the  bankrupt's  business,  is  for  the  sole  purpose  r' 
l>eneficially  winding  up  the  same.  He  would  not  therefore  be  ju^aifoi  l" 
carr)'ing  on  the  business  generally,  or  for  an  indefinite  period,  even  .r. 
pursuance  of  a  resolution  of  the  creditors  {Ex  pte  Emmanuel ^  In  rt  Bar, 
17  Ch.  I).,  35).  The  trustee  may,  with  the  sanction  of  the  comroiitee  • 
ins(>ection,  employ  the  bankrupt  for  this  purpose,  and  remunerate  him  f'T 
his  serN'ices  (s.  64). 

When  the  trustee  carries  on  the  business  he  must  keep  a  distinct  acco^xt 
of  the  trading  in  the  prescribed  mode  (r.  225). 

(2.)  Bring,  institute,  or  defend  any  action  or  other 
legal  proceeding  relating  to  the  property  of  the  bankrupt 

This  should  be  done  in  the  official  name  of  the  trustee  (s.  83). 

An  action  by  a  trustee  in  the  High  Court,  concerning  any  matter  r.-f 
specially  assigned  by  the  Judicature  Acts  to  a  particular  Division  of  the  Hi«:': 
Court,  must  be  brought  in  the  Division  to  which  bankruptcy  business  > 
assigned  to  be  tried  before  the  Judge  to  whom  such  business  is  assigDe-' 

(r.  90. 

Permission  to  exercise  the  powers  mentioned  in  this  sub-section  «ou  . 
seem  to  carry  with  it  an  implied  authority  to  employ  a  solicitor,  and  :• 
render  special  permission  for  that  purpose  under  the  following  sub-sectk  - 
unnecessary  in  such  cases. 

The  costs  of  an  action  or  other  proceeding  may  be  ordered  to  be  psiJ  -  * 
the  trustee  as  an  ordinary  litigant,  and  if  properly  incurred  ought  to  .• 
repaid  to  him  out  of  the  bankrupt's  estate  (^jr  pte  Attf^rstein^  In  r^  Ak^.-^ 
stciny  L.  R.  9,  Ch.  479 ;  Pitts  v.  Le  Fontaitu^  6  App.   Cas.,  483 ;  £jc  ^ 
Staplctony  In  re  Nathan^  10  Ch.  D.,  586;  Ex  pte  Edmondsony  4  Dc  Cr. 
F.  &  J.,  486).     If  there  is  a  prospect  of  the  assets  being  insufficient  far  ir*. 
payment  of  costs,  the  trustee  should  obtain  an  indemnity  from  the  creditC'r-, 
otherwise  he  may  have  to  bear  them  personally  {Ex  pte  Angersteirt,  In  / 
Angerstein^  suprh). 

Notwithstanding  that  a  trustee  has  elected  to  discontinue  an  action  c.^.r. 
menced  by  the  bankrupt,  he  can  bring  a  fresh  action  as  representing  \r.  ■ 
estate  {Bentutt  v.  Gamgee,  2  Ex.  D.,  ii). 

Where  the  bankrupt  is  a  member  of  a  partnership,  his  trustee  may  I  * 
leave  of  the  Court  sue  in  the  names  of  himself  and  the  other  partner  (s.  11 3  . 
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(3.)  Employ  a  solicitor  or  other  agent  to  take  any  pro-      s.  67. 
ceedings  or  do  any  business  which  may  be  sanctioned  by 
the  committee  of  inspection  : 

Unless  the  employment  of  a  solicitor  or  other  agent  has  been  duly 
sanctioned,  the  trustee  will  not  be  allowed,  in  his  accounts,  their  costs  and 
charges  (s.  73  {3) ). 

A  solicitor  instructed  by  the  trustee  is  entitled  to  a  lien  upon  documents 
and  papers  in  respect  of  professional  services  rendered  to  the  estate  {Ex  pit 
Yalden^  In  re  Austen^  4  Ch.  D.,  129),  but  notwithstanding  his  Hen  he  is 
bound  to  produce  them  for  inspection  (/»  re  ToUmati,  Ex  fte  Bramble^ 
13  Ch.  D.,  885). 

(4.)  Accept  as  the  consideration  for  the  sale  of  any 
property  of  the  bankrupt  a  sum  of  money  payable  at  a 
future  time  subject  to  such  stipulations  as  to  security  and 
otherwise  as  the  committee  think  fit : 

(5.)  Mortgage  or  pledge  any  part  of  the  property  of 
the  bankrupt  for  the  purpose  of  raising  money  for  the 
payment  of  his  debts  : 

(6.)  Refer  any  dispute  to  arbitration,  compromise  all 
debts,  claims,  and  liabilities,  whether  present  or  future, 
certain  or  contingent,  liquidated  or  unliquidated,  subsist- 
ing or  supposed  to  subsist  between  the  bankrupt  and  any 
person  who  may  have  incurred  any  liability  to  the  bank- 
rupt, on  the  receipt  of  such  sums,  payable  at  such  times, 
and  generally  on  such  terms  as  may  be  agreed  on  : 

(7.)  Make  such  compromise  or  other  arrangement  as 
may  be  thought  expedient  with  creditors,  or  persons 
claiming  to  be  creditors,  in  respect  of  any  debts  provable 
under  the  bankruptcy : 

(8.)  Make  such  compromise  or  other  arrangement  as 
may  be  thought  expedient  with  respect  to  any  claim 
arising  out  of  or  incidental  to  the  property  of  the  bank- 
rupt, made  or  capable  of  being  made  on  the  trustee  by 
any  person  or  by  the  trustee  on  any  person  : 

Under  the  Act  of  1869,  the  trastee  had  power,  nuro  nuttu^  to  bring  or 
defend  an  action,  and  it  was  held  that  he  had,  as  incidental  to  that  power, 
the  right  to  compromise  {Liemingy,  Lady  Murray^  13  Ch.  D.,  123) ;  but, 
inasmuch  as  under  the  present  Act  (sub-s.,  (2)  suprh)  the  permission  of  the 
committee  of  inspection  is  required  to  enable  the  trustee  to  bring  or 
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6T|  68»  defend  an  action,  he  would  appear  bound  to  obtain  their  consent  before 
^^-'  compromising  it,  unless  such  power  is  to  be  implied  from  the  permission 

given  to  him  in  the  first  instance. 

(9.)  Divide  in  its  existing  form  amongst  the  creditors, 
according  to  its  estimated  value,  any  property  which 
from  its  pecuh'ar  nature  or  other  special  circumstances 
cannot  be  readily  or  advantageously  sold. 

The  permission  given  for  the  purposes  of  this  section 
shall  not  be  a  general  permission  to  do  all  or  any 
of  the  above-mentioned  things,  but  shall  only  be 
a  permission  to  do  the  particular  thing  or  things 
for  which  permission  is  sought  in  the  specified 
case  or  cases. 


Declaration 
and  distribu' 
tion  of 
dividends. 


Distribution  of  Property, 

58. — (i.)  Subject  to  the  retention  of  such  sums  as  may 
be  necessary  for  the  costs  of  administration,  or  otherwise, 
the  trustee  shall,  with  all  convenient  speed,  declare  and 
distribute  dividends  amongst  the  creditors  who  have 
proved  their  debts. 

(2.)  The  first  dividend,  if  any,  shall  be  declared  and 
distributed  within  four  months  after  the  conclusion  of 
the  first  meeting  of  creditors,  unless  the  trustee  satisfies 
the  committee  of  inspection*  that  there  is  sufficient 
reason  for  postponing  the  declaration  to  a  later  date. 

'  Or,  if  there  is  no  committees  of  inspection,  the  Board  of  Trade  (s.  22 
(9))f  or  their  representative,  the  official  receiver  (r.  250). 

(3.)  Subsequent  dividends  shall,  in  the  absence  of 
sufficient  reason  to  the  contrary,  be  declared  and 
distributed  at  intervals  of  not  more  than  six  months. 

(4.)  Before  declaring  a  dividend  the  trustee  shall  ^  cause 
notice  of  his  intention  to  do  so  to  be  gazetted  in  the 
prescribed  manner,^  and  shall  also  send  reasonable 
notice  3  thereof  to  each  creditor  mentioned  in  the 
bankrupt's  statement  who  has  not  proved  his  debt 

^  Not  more  than  two  months  and  not  less  than  twenty-one  days  before 
declaring  the  dividend  (r.  175  (i) ). 
*  r*  175  (I)  <^^  Form  No.  127  (5)  in  the  Appendix. 
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*  r.  175  (I)  and  Fonn  No.  77  in  the  Appendix.  Sndi  notke  mqst  ipedfy  SS.  68,  60. 

the  latest  date  within  which  proo&  must  be  lodged,  which  most  be  not  les         

than  seven  days  from  the  date  of  the  notice  (r.  175  (i)). 

As  to  the  admission  and  rejection  of  proofs  then  lodged  and  the  limita- 
tion of  time  for  appeal  (seven  days)  from  the  trustee's  decision  lejecth^  a 
proof,  see  r.  175  (2)  and  (3). 

(5.)  When  the  trustee  has  declared  a  dividend  he  shall 
send  to  each  creditor  who  has  proved  a  notice'  showing 
the  amount  of  the  dividend  and  when  and  how  it  is 
payable,  and  a  statement  in  the  prescribed  fonn«  as  to 
the  particulars  of  the  estate. 

^  r.  175  (4)  and  Form  No.  80  in  the  Appendix. 

^  r.  175  (4)  and  Form  No.  79. 

The  trustee  must  also  give  notice  to  the  Board  of  Trade  of  the  declaration 
of  the  dividend  that  the  same  may  be  gazetted  (r.  75  (4),  and  Form  No. 
127(6)). 


59- — (i.)  Where  one  partner  of  a  firm  is   adjudged  Joint  and 
bankrupt,  a  creditor  to  whom  the  bankrupt  is  indebted  dMidcBds. 
jointly  with  the  other  partners  of  the  firm,  or  any  of 
them,  shall  not  receive  any  dividend  out  of  the  separate 
property  of  the  bankrupt  until  all  the  separate  creditors 
have  received  the  full  amount  of  their  respective  debts. 

(2.)  Where  joint  and  separate  properties  are  being 
administered,  dividends  of  the  joint  and  separate 
properties  shall,  subject  to  any  order  to  the  contrary 
that  may  be  made  by  the  Court  on  the  application  of 
any  person  interested,  be  declared  together;  and  the 
expenses  of  and  incident  to  such  dividends  shall  be 
fairly  apportioned  by  the  trustee  between  the  joint  and 
separate  properties,  r^ard  being  had  to  the  work  done 
for  and  the  benefit  received  by  each  property. 

A  creditor  of  a  firm  and  also  of  one  of  the  partners,  holding  security  upon 
the  separate  estate  of  that  partner  for  his  joint  as  well  as  for  his  separate 
debts,  is  entitled  to  apportion  the  proceeds  of  the  security  between  his 
joint  and  separate  debts  in  whatever  way  may  be  most  to  his  advantage,  w;^ 
in  order  to  exercise  this  right  may  apply  to  the  Court  for  an  order  directing 
the  trustee  to  declare  a  dividend  on  the  joint  estate  before  a  dividend  on 
the  separate  esute  {Ex ftt  DUkiu^  In  re  Foster,  L.  R.  ao,  Eq.  767). 
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Provision 
for  creditors 
residing  at  a 
distance,  &c 


S8.  60-62.  60.  In  the  calculation  and  distribution  of  a  dividend 
the  trustee  shall  make  provision  for  debts  provable  in 
bankruptcy  appearing  from  the  bankrupt's  statements, 
or  otherwise,  to  be  due  to  persons  resident  in  places  so 
distant  from  the  place  where  the  trustee  is  acting  that  in 
the  ordinary  course  of  communication  they  have  not  had 
sufficient  time  to  tender  their  proofs,  or  to  establish 
them  if  disputed,  and  also  for  debts  provable  in  bank- 
ruptcy, the  subject  of  claims  not  yet  determined.  He 
shall  also  make  provision  for  any  disputed  proofs  or 
claims,  and  for  the  expenses  necessary  for  the  adminis- 
tration of  the  estate  or  otherwise,  and,  subject  to  the 
forgoing  provisions,  he  shall  distribute  as  dividend  all 
money  in  hand. 

The  possibility  that  a  claim  may  arise  at  some  future  time  by  reason  of 
the  security  of  a  secured  creditor  proving  insufficient  is  not  one  for  which 
the  trustee  is  bound  to  make  provision  under  this  section.  Until  a 
secured  creditor  has  either  valued  or  realised  his  security  he  has  no 
provable  debt  {Ex pu  Good,  In  re  Lee,  14  Ch.  D.,  82 ;  Sch.  II.,  s.  ii). 


Right  of 
crraitor  who 
has  not 
proved  debt 
oefore  de- 
claration of 
a  dividend. 


61,  Any  creditor  who  has  not  proved  his  debt  before 
the  declaration  of  any  dividend  or  dividends  shall  be 
entitled  to  be  paid  out  of  any  money  for  the  time  being 
in  the  hands  of  the  trustee  any  dividend  or  dividends 
he  may  have  failed  to  receive  before  that  money  is 
applied  to  the  payment  of  any  future  dividend  or 
dividends,  but  he  shall  not  be  entitled  to  disturb  the 
distribution  of  any  dividend  declared  before  his  debt  was 
proved  by  reason  that  he  has  not  participated  therein. 


Final 
dividend. 


62,  When  the  trustee  has  realised  all  the  property  of 
the  bankrupt,  or  so  much  thereof  as  can,  in  the  joint 
opinion  of  himself  and  of  the  committee  of  inspection,* 
be  realised  without  needlessly  protracting  the  trusteeship, 
he  shall  declare  a  final  dividend,^  but  before  so  doing  he 
shall  give  notice  in  manner  prescribed  ^  to  the  persons 
whose  claims  to  be  creditors  have  been  notified  to  him, 
but  not  established  to  his  satisfaction,  that  if  they  do  not 
establish  their  claims  to  the  satisfaction  of  the  Court 
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within  a  time  limited  by  the  notice,  he  will  proceed  to  ss.  62-64* 
make  a  final  dividend,  without  regard  to  their  claims. 
After  the  expiration  of  the  time  so  limited,  or,  if  the 
Court  on  application  by  any  such  claimant  grant  him 
further  time  for  establishing  his  claim,  then  on  the 
expiration  of  such  further  time,  the  property  of  the 
bankrupt  shall  be  divided  among  the  creditors  who  have 
proved  their  debts,  without  regard  to  the  claims  of  any 
other  persons. 

'  Or  of  the  Board  of  Trade  if  there  is  no  committee  of  inspection  (s.  22 
(9) )»  or  their  representative,  the  official  receiver  (r.  250). 

*  r.  175  (4)  and  Form  No.  80  in  the  Appendix. 

*  r.  175  and  Form  No.  78  in  the  Appendix. 

63.   No   action   for  a   dividend  shall    lie   ag:ainst   the  No  action 
trustee,  but  if  the  trustee  refuses  to  pay  any  dividend  °^  *^*  ^^  ' 
the  Court  may,  if  it  thinks  fit,  order  him  to  pay  it,  and 
also  to  pay  out  of  his  own  money  interest  thereon  for 
the   time    that   it   is   withheld,   and   the   costs   of    the 
application. 

Form  of  application  and  order  thereon,  see  Form  No.  81,  in  the 
Appendix. 

Where  a  trustee  has  received  money  to  pay  a  dividend  before  his  release, 
the  Court  may  order  him  to  pay  it  notwithstanding  his  release  {/n  re 
Prager,  Ex  pte  SocUU  Cockrill,  3  Ch.  D.,  115) ;  see  s.  82  (3)  as  to  the 
effect  of  the  release  of  the  trustee. 


64. — (i-)   The   trustee,   with   the    permission   of    thePo'^erio 
committee  of  inspection,^    may   appoint   the  bankrupt  bankrupt  to 
himself  to  superintend  the  management  of  the  property  "lanage 
of  the  bankrupt  or  of  any  part  thereof,  or  to  carry  on 
the  trade  (if  any)  of  the  bankrupt  for  the  benefit  of  his 
creditors,^  and  in  any  other  respect  to  aid  in  admin- 
istering the  property  in  such  manner  and  on  such  terms 
as  the  trustee  may  direct. 

(2.)  The  trustee  may  from  time  to  time,  with  the  Allowance 
permission  of  the  committee  of  inspection,*  make  such  fo,  maime*- 
allowance  as  he  may  think  just  to  the  bankrupt  out  of  nance  or 

service 

his  property  for  the  support  of  the  bankrupt  and  his 
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t8.  64«66«  family,^  or  in  consideration  of  his  services  if  he  is 
engaged  in  winding  up  his  estate,  but  any  such  allow- 
ance may  be  reduced  by  the  Courf^ 

*  Or  of  the  Board  of  Trade  if  there  is  no  committee  of  inspectioo 
(s.  22  (9) ),  or  their  representative,  the  official  receiver  (r.  250). 

'  This  would  seem  to  be  with  the  same  object  as  the  power  given  by 
>•  57  (i)  to  the  trustee,  viz.,  to  wind  up  the  business  beneficiallj.  Sec 
notes  tos.  57  (i). 

*  The  debtor  may  obtain  an  allowance  for  his  support  from  the  offidzl 
receiver  while  in  possession  of  his  property  (s.  238). 

^  Where  the  debtors  were  employed  by  the  receiver  and  manager  at  a 
salary,  without  any  leave  from  the  Court  or  the  creditors,  the  Court 
allowed  their  remuneration  {Ex  pte  Gordon^  In  re  GomersaU^  L.  R.  ao. 
Eq.  291). 

If  an  undischarged  bankrupt  is  allowed  to  carry  on  business  with  the 
knowledge  of  the  trustee  or  the  creditors,  either  for  his  own  benefit  or  that 
of  his  creditors,  and  thereby  to  contract  fresh  debts  with  persons  who 
deal  with  him  in  ignorance  of  the  circumstances  and  upon  the  faith  of 
his  ability  to  contract,  an  equity  arises  in  favour  of  the  new  creditors  to  be 
paid  out  of  the  newly-acquired  assets  in  priority  to  the  creditors  under  the 
first  bankruptcy  ( Treugkt<m  v.  Gitley^  Amb. ,  629 ;  Engeiback  v.  Nixpn^ 
L.  R.  10,  C.  P.,  645 ;  ExpU  Fordy  In  re  CaugJuy^  i  Ch.  D.,  521 ;  Es 
pte  Boiland,  In  re  Dysart,  9  Ch.  D.,  312;  Meggy  v.  Imperi4xl  Discount 
C?.,  3  Q.  B.  D.,  711).  And  a  second  adjudication  in  bankruptcy  may  be 
made  against  him,  which  is  voidable  but  not  void  {Ex  pte  Watson^  In  n 
Roberts^  12  Ch.  D.,  380,  Morgan  v.  Knight ,  15  C.  B.,  N.s.,  669). 

There  is  a  provision  in  the  present  Act  that  if  an  undischarged  bankrupt 
obtains  goods  on  credit  to  the  amount  of  ;£'20  or  upwards,  without  in- 
forming the  person  from  whom  he  obtains  them  that  he  is  an  undischarged 
bankrupt,  he  shall  be  guilty  of  a  misdemeanor  (s.  31). 


Right  of 
bankrupt  to 
surplus. 


65.  The  bankrupt  shall  be  entitled  to  any  surplus 
remaining  after  payment  in  full  of  his  creditors,  with 
interest,  as  by  this  Act  provided,*  and  of  the  costs,  charges, 
and  expenses  of  the  proceedings  under  the  bankruptcy' 
petition. 

1  s.  40.  (s). 


Appointment 
-Board 


PART  IV. 

Official  Receivers  and  Staff  of  Board 

OF  Tradk 

66. — ('•)  The  Board  of  Trade  may,  at  any  time  after 


'radeof      the  passing  of  this  Act,  and  from  time  to  time,  appoint* 
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such  persons  as  they  think  fit  to  be  official  receivers  of  ss.  66,  67. 
debtors'  estates,  and  may  remove^  any  person  so  appointed  official  re- 
from  such  office.     The  official  receivers  of  debtors'  estates  cdvos  of 
shall  act  under  the  general  authority  and  directions  of  esutcs. 
the  Board  of  Trade,*  but  shall  also  be  officers  of  the 
courts  to  which  they  are  respectively  attached. 

^  Judicial  notice  is  to  be  taken  of  all  such  appointments  (r.  233). 
*  r-  235. 

'  The  Board  of  Trade  may  also  direct  what  acts  and  duties  he  must  dis- 
charge  in  person,  and  what  he  may  by  deputy  (r.  241). 

(2.)  The  number  of  official  receivers  so  to  be  appointed, 
and  the  districts  to  be  assigned  to  them,  shall  be  fixed 
by  the  Board  of  Trade,  with  the  concurrence  of  the 
Treasury.  One  person  only  shall  be  appointed  for  each 
district  unless  the  Board  of  Trade,  with  the  concurrence 
of  the  Treasury,  shall  otherwise  direct ;  but  the  same 
person  may,  with  the  like  concurrence,  be  appointed  to 
act  for  more  than  one  district. 

(3.)  Where  more  than  one  official  receiver  is  attached 
to  the  Court,  such  one  of  them  as  is  for  the  time  being 
appointed  by  the  Court  for  any  particular  estate  shall  be 
the  official  receiver  for  the  purposes  of  that  estate.  The 
Court  shall  distribute  the  receiverships  of  the  particular 
estates  among  the  official  receivers  in  the  prescribed 
manner.' 

*  r.  236. 

67. — (i-)  The  Board  of  Trade  may  from  time  to  time,  Deputy  for 
by  order  direct  that  any  of  its  officers  mentioned  in  the  J^J^^w 
order  shall  be  capable  of  discharging  the  duties  of  any 
official  receiver  during  any  temporary   vacancy  in  the 
office,  or  during  the  temporary  absence  of  any  official 
receiver  through  illness  or  otherwise. 

In  cases  of  emergency  a  Registrar  may  act  for  an  official  receiver  (r.  243). 

(2.)  The  Board  of  Trade  may,  on  the  application  of 
an  official  receiver,  at  any  time  by  order  nominate  some 
fit  person  to  be  his  deputy,  and  to  act  for  him  for  such 


to6 
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88.  e7-69t  time  not  exceeding  two  months  as  the  order  may  fix, 
and  under  such  conditions  as  to  remuneration  and  other- 
wise as  may  be  prescribed. 

When  the  Board  of  Trade  makes  an  appointment  under  this  section  it 
shall  give  notice  to  the  Registrar  of  the  Court  to  which  the  official  receiver 
was  attached  and  specify  the  duration  of  such  acting  appointment 
(r.  234(1)). 

A  person  so  appointed  shall  have  all  the  powers  of,  and  be  subject  to  the 
same  liabilities  as,  an  official  receiver  (r.  234  (2) ). 


Status  of 

official 

receiver. 


Duties  of 
official  re- 
ceiver as 
resards  the 
debtor's 
conduct. 


68. — (i-)  The  duties  of  the  official  receiver  shall  have 
relation  both  to  the  conduct  of  the  debtor  and  to  the 
administration  of  his  estate. 

(2.)  An  official  receiver  may,  for  the  purpose  of 
affidavits  verifying  proofs,  petitions,  or  other  proceedings 
under  this  Act,  administer  oaths. 

(3.)  All  expressions  referring  to  the  trustee  under  a 
bankruptcy  shall,  unless  the  context  otherwise  requires, 
or  the  Act  otherwise  provides,  include  the  official  receiver 
when  acting  as  trustee. 

(4.)  The  trustee  shall  supply  the  official  receiver  with 
such  information,  and  give  him  such  access  to,  and 
facilities  for  inspecting  the  bankrupt's  books  and 
documents  and  generally  shall  give  him  such  aid,  as 
ftiay  be  requisite  for  enabling  the  official  receiver  to 
perform  his  duties  under  this  Act. 

69.  As  regards  the  debtor,  it  shall  be  the  duty  of  the 
official  receiver — 

(i.)  To  investigate  the  conduct  of  the  debtor  and  tc 
report  to  the  Court,*  stating  whether  there  is  reason  to 
believe  that  the  debtor  has  committed  any  act  which 
constitutes  a  misdemeanor  under  the  Debtors  Act,  1869. 
or  any  amendment  thereof,  or  under  this  Act,  or  which 
would  justify  the  Court  in  refusing,  suspending  or  quali- 
fying an  order  for  his  discharge,* 

*  Such  report  \3Kivag  primA  facU  evidence  of  the  statements  therein  cci 
tained  (s.  28.  (4)). 
-  ss.  28  (2)  (3)  and  29. 
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(2.)  To  make  such  other  reports  concerning  the  con-  88.  69, 70. 
duct  of  the  debtor  as  the  Board  of  Trade  may  direct 

(3.)  To  take  such  part  as  may  be  directed  by  the  Board 
of  Trade  in  the  public  examination  of  the  debtor. 

And  for  this  purpose  if  specially  authorised  by  the  Toard  of  Trade  may 
employ  a  solicitor  with  or  without  counsel  (s.  17  (5)  ). 

(4.)  To  take  such  part,  and  give  such  assistance,  in 
relation  to  the  prosecution  of  any  fraudulent  debtor  as 
the  Board  of  Trade  may  direct 


70. — (i-)  As  regards  the  estate  of  a  debtor  it  shall  be  Duties  of 
the  duty  of  the  official  receiver—  3^H\r. 

^  ceiver  as  to 

[cl)  Pending  the  appointment  of  a  trustee,  to  act  as  debtor's 
interim  receiver  of  the    debtor's    estate,    and,  ^^'^• 
where  a  special  manager  is  not  appointed,'  as 
manager  thereof: 

^  As  to  the  appointment  of  a  special  manager,  see  s.  12. 

(^.)  To  authorise  the  special  manager  to  raise  money 
or  make  advances  for  the  purposes  of  the  estate 
in  any  case  where,  in  the  interests  of  the  creditors, 
it  appears  necessary  so  to  do : 

(r.)  To  summon  and  preside  at  the  first  meeting  of 
creditors  •} 

^  See  Sch.  I.,  ss.  i  and  7. 

(^.)  To  issue  forms  of  proxy  for  use  at  the  meetings  of 
creditors:' 

^  After  the  appointment  of  a  trustee,  forms  of  proxy  may  be  issued  by  him, 
Sch.  I.,  s.  16,  see  further  as  to  proxies,  Sch.  I.,  ss.  15 — 21. 

(^.)  To  report  to  the  creditors  as  to  any  proposal  which 
the  debtor  may  have  made  with  respect  to  the 
mode  of  liquidating  his  affairs  : 

(/)  To  advertise  the  receiving  order,  the  date  of  the 
creditors'  first  meeting  and  of  the  debtor's  public 
examination,  and  such  other  matters  as  it  may 
be  necessary  to  advertise : 


io8 
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70,  71.      (^.)  To  act  as  trustee  during  any  vacancy  in  the  office 

of  trustee. 

« 

(2.)  For  the  purpose  of  his  duties  as  interim  receiver 
or  manager  the  official  receiver  shall  have  the  same 
powers  as  if  he  were  a  receiver  and  manager  appointed 
by  the  High  Court,  but  shall,  as  far  as  practicable,  con- 
sult the  wishes  of  the  creditors  with  respect  to  the 
management  of  the  debtor's  property,  and  may  for  that 
purpose,  if  he  thinks  it  advisable,  summon  meetings  of 
the  persons  claiming  to  be  creditors,^  and  shall  not, 
unless  the  Board  of  Trade  otherwise  order,  incur  any 
expense  beyond  such  as  is  requisite  for  the  protection  of 
the  debtor's  property  or  the  disposing  of  perishable 
goods." 

Provided  that  when  the  debtor  cannot  himself  prepare 
a  proper  statement  of  affairs,  the  official  receiver  may, 
subject  to  any  prescribed  conditions,^  and  at  the  expense 
of  the  estate,  employ  some  person  or  persons  to  assist  in 
the  preparation  of  the  statement  of  affairs. 

^  Power  is  also  given  to  the  official  receiver  or  the  trustee  to  sammon 
a  meeting  of  creditors  at  any  time  (Sch.  I.,  s.  5). 

'  But  the  official  receiver  may,  while  in  possession  of  the  debcor's 
property,  make  him  an  allowance  for  the  support  of  himself  and  fiunily, 
subject  to  any  directions  from  the  Board  of  Trade  (r.  258). 

'  r.  239. 

It  is  also  the  duty  of  the  official  receiver  to  furnish  the  debtor  with  a 
copy  of  instructions  for  the  preparation  of  his  statement  of  affiurs  (r.  237  (i)  \ 
and  either  himself  or  by  deputy  to  have  an  interview  with  the  debtor  tor 
the  purpose  of  investigating  his  affiurs,  and  determining  whether  his  estate 
should  be  administered  under  section  121  (r.  237  (2) ). 

(3.)  Every  official  receiver  shall  account  to  the  Board 
of  Trade  and  pay  over  all  moneys  and  deal  with  all 
securities  in  such  manner  as  the  Board  from  time  to  time 
direct.' 

1  r.  249. 


Power  for 
Board  of 
Trade  to 
appoint 
officers. 


7L  The  Board  of  Trade  may,  at  any  time  after  the 
(massing  of  this  Act,  and  from  time  to  time,  with  the 
approval  of  the  Treasury,  appoint  such  additional  officers, 
including  official  receivers,*  clerks,  and  servants  (if  any. 
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as  may  be  required  by  the  Board  for  the  execution  of  »•  71^  72. 

this  Act,  and  may  dismiss  any  person  so  appointed. 

1  Judicial  notice  is  to  be  Uken  of  any  such  appointment  (r.  24«)- 


PART  V. 
Trustees  in  Bankruptcy. 

Remuneration  of  Trustee. 

72.— < I.)  Where  the  creditors  appoint  any  person  to  be  2^^*^ 
tmstee  of  a  debtor's  estate,  his  remuneration  (if  any) 
shall  be  fixed  by  an  ordinary  resolution  of  the  creditors 
or  if  the  creditors  so  resolve  by  the  Committee  of  In- 
spection,*  and  shall  be  in  the  nature  of  a  commission  or 
percentage,  of  which  one  part  shall  be  payable  on  the 
amount  realised,  after  deducting  any  sums  paid  to 
secured  creditors  out  of  the  proceeds  of  their  securities, 
and  the  other  part  on  the  amount  distributed  in 
dividend.* 

1  Notwithstanding  any  resolution,  the  Court  may  deprive  a  trustee  of  all 
remuneration  if  any  solicitation  is  proved  to  have  been  used  by  him  or  on 
his  behalf  in  obtaining  proxies  or  in  procuring  the  trusteeship  except  by 
the  direction  of  a  meeting  of  creditors  (Sch.  I.,  s.  20). 

«  r.  224. 

(2.)  If  one  fourth  in  number  or  value  of  the  creditors 
dissent  from  the  resolution,  or  the  bankrupt  satisfies  the 
Board  of  Trade  that  the  remuneration  is  unnecessarily 
lai^e,  the  Board  of  Trade  shall  fix  the  amount  of 
the  remuneration. 

(3.)  The  resolution  shall  express  what  expenses  the 
remuneration  is  to  cover,  and  no  liability  shall  attach  to 
the  bankrupt's  estate,  or  to  the  creditors,  in  respect  of 
any  expenses  which  the  remuneration  is  expressed  to 
cover. 

(4.)  Where  no  remuneration  has  been  voted  to  a 
trustee  he  shall  be  allowed  out  of  the  bankrupt's  estate 
such  proper  costs  and  expenses  incurred  by  him  in  or 


no  The  Bankruptcy  Act,  1883. 

88. 72, 78.  about  the  pnx:eedings  of  the  bankruptcy  as  the  taxing 
officer  may  allow. 

This  sub-section  is  a  repetition  of  r.  108  of  the  General  Rnles,  1870, 
under  which  it  was  decided  that,  where  one  of  the  terms  of  a  compositioa 
was  that  the  debtor  should  pay  all  the  costs,  charges,  and  expenses  of  the 
trustee,  the  Court  had  power  to  direct  them  to  be  taxed  {Ex  pie  Ranby^  In 
re  Ramby,  14  Ch.  D.,  467). 

5.  A  trustee  shall  not,  under  any  circumstances  what- 
ever, make  any  arrangement  for  or  accept  from  the 
bankrupt,  or  any  solicitor,  auctioneer,  or  any  other 
person  that  may  be  employed  about  a  bankruptcy,  any 
pft,  remuneration,  or  pecuniary  or  other  consideration 
or  benefit  whatever  beyond  the  remuneration  fixed  by 
the  creditors  and  payable  out  of  the  estate,  nor  shall  he 
make  any  arrangement  for  giving  up,  or  give  up,  any 
part  of  his  remuneration,  either  as  receiver,  manager,  or 
trustee  to  the  bankrupt,  or  any  solicitor  or  other  person 
that  may  be  employed  about  a  bankruptcy. 


Costs, 

Allowance  73, — ('O     Where    a    trustee    or    manager    receh'es 

and  taxation    remuneration  for  his  services  as  such  no  payment  shall 

of  costs.  t  /»    - 

be  allowed  in  his  accounts  in  respect  of  the  performance 
by  any  other  person  of  the  ordinary  duties  which  are 
required  by  statute  or  rules  to  be  performed  by 
himself 

(2.)  Where  the  trustee  is  a  solicitor  he  may  contract 
that  the  remuneration  for  his  services  as  trustee  shall 
include  all  professional  services. 

(3.)  All  bills  and  charges  of  solicitors,  managers, 
accountants,  auctioneers,  brokers,  and  other  persons, 
not  being  trustees,  shall  be  taxed  by  the  prescribed' 
officer,  and  no  payments  in  respect  thereof  shall  be 
allowed  in  the  trustee's  accounts  without  proof  of  sucb 
taxation  having  been  made.  The  taxing  master  shal* 
satisfy  himself  before  passing  such  bills  and  charges  that 
the  employment  of  such  solicitors  and  other  persons,  in 
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respect  of  the  particDlar   Hur.r:*^   on:   ir   viici 
charges  arise,  has  been  diLy  sandiaoed* 


>  r  r.  94,  96,  and  loa.  *  i.  57  ^    - 


J' 


(4.)  Every  such  person  shsll  :^  T»rrii»r5:  ir- 
(which  request  the  trustee  s^Lall  nii^t*:  ^  sufirenr  irzc 
before  declaring  a  di\"idenc  ,  del'tr  h.r  lill.  -y  :r-.-~T  tr 
charges  to  the  proper  oScer  fvr  tcJic-iiic.  icii  :'  iit  s.!^ 
to  do  so  within  se\'en  da\'5  Sifter  T*rj:z"ji  'x  zzit  r^r.u^^^  zr 
such  further  time  as  the  Coun.  -it.  i.cc'.is<c.r,  rr-i  jrrsrn. 
the  trustee  shall  declare  and  d-ri-ipint  ±e  t.-  t'xr.ii. 
without  regard  to  any  clain:  b}'  vm  jrif  •rier'ruzrx  jr-^ 
such  claim  shall  be  forfeited  *«•  -v ^1  a^<^'  --  r:tt  tn -^^e 
personally  as  against  the  e>ratr 

As  to  taxatioa  of  oxts  genaalr.  tee  r  x.  ^#— 4pL  auc  1^ — ■:  i^ 


Receipts^  Payments,  AcccnnZi  A.%.£:z. 

74. — (i.)  An  account  called  the  ISir.kr:.^^.'  E*C2:«  ^irTusr  i 
Account  shall  be  kept  b>'  the  Board  of  Triide  -i-ti  tic  X^'f"^ 
Bank  of  England,  and  ail  n;or,e>-s  rec/Kved  br.-  the  l^j^zt  i^<^M«i 
of  Trade  in  respect  of  proccedir^g*  --yder  th-*  A.:t  ihall 
be  paid  to  that  account 

(2.)  The  account  of  the  Acco-jr.tant  :-i  Birkr-otcy  at 
the  Bank  of  England  shall  be  trar.-ferred  to  the 
Bankruptcy  Estates  Account 

(3.)  Every  trustee  in  baiiknjptc>'  shal!,  :r.  such  manner 
and  at  such  times  as  the  Board  of  Trade  with  the  con- 
currence of  the  Treasury  direct  pay  the  money  recer.ed 
by  him  to.  the  Bankruptcy  Estates  Account  at  the  Bank 
of  England,  and  the  Board  of  Trade  shall  furnish  him 
-with  a  certificate  of  receipt  of  the  money  so  paid 

(4.)  Provided  that  if  it  appears  to  the  committee  of 
inspection  that  for  the  purpose  of  carrying  on  the 
debtor's  business,  or  of  obtaining  advances,  or  becaase  of 
the  probable  amount  of  the  cash  balance,  or  if  the  com- 
mittee shall  satisfy  the  Board  of  Trade  that  for  any 
other  reason  it  is  for  the  advantage  of  the  creditors  that 
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8.  74.      the  trustee  should  have  an  account  with  a  local  bank,^ 

■"^        the  Board  of  Trade  shall,  on   the  application    of  the 

committee  of  inspection,*  authorise^  the  trustee  to  make 

his  payments  into  and  out  of  such  local  bank  as  the 

committee  may  select 

Such  account  shall  be  opened  and  kept  by  the  trustee 
in  the  name  of  the  debtor's  estate ;  and  any  interest 
receivable  in  respect  of  the  account  shall  be  part  of  the 
assets  of  the  estate. 

The  trustee  shall  make  his  payments  into  and  out  of 
such  local  bank  in  the  prescribed  manner.^ 

^  '* Local  bank"  means  any  bank  in  or  in  the  neighbourhood  of  the 

bankruptcy  district  in  which  the  proceedings  are  taken  (s.  168). 

'  Form  of  application,  r.  228.     Form  No.  91  in  the  Appendix. 

'  Form  of  authority,  r.  228.     Form  No.  92  in  the  Appendix. 
*  r.  251. 

(5.)  Subject  to  any  general  rules  relating  to  small 
bankruptcies  under  Part  VI I.^  of  this  Act,  where  the 
debtor  at  the  date  of  the  receiving  order  has  an  account 
at  a  bank,  such  account  shall  not  be  withdrawn  until  the 
expiration  of  seven  days  from  the  day  appointed  for  the 
first  meeting  of  creditors,  unless  the  Board  of  Trade,  for 
the  safety  of  the  account,  or  other  sufficient  cause,  order 
the  withdrawal  of  the  account. 

^  ss.  121  and  122. 

(6.)  If  a  trustee  at  any  time  retains  for  more  than  ten 
days  a  sum  exceeding  fifty  pounds,  or  such  other  amount 
as  the  Board  of  Trade  in  any  particular  case  authorise 
him  to  retain,  then,  unless  he  explains  the  retention  to 
the  satisfaction  of  the  Board  of  Trade,  he  shall  pay 
interest  on  the  amount  so  retained  in  excess  at  the  rate 
of  twenty  pounds  per  centum  per  annum,  and  shall  have 
no  claim  for  remuneration,  and  may  be  removed  from  his 
office  by  the  Board  of  Trade,  and  shall  be  liable  to  pay 
any  expenses  occasioned  by  reason  of  his  default. 

(7.)  AH  payments  out  of  money  standing  to  the  credit 
of  the  Board  of  Trade  in  the  Bankruptcy  Estates  Ac« 


^  J421.   tiff     ^ISUC    I3&    'BBOl£    UL     HTiS 

ibft  Z*iant  iT  TTyrv  mil  aaicc  ui   r^^ 


7x  y :  rruxsa  n  X  isr  .r 


credit  ir  ^^^  ]liin..*r~inrj!"   ^  *"-•-•        -  ■  ■      """■         t  -  ■  .*"  - 
of  th.*   i:ti«;»ir:!:    v*"--"     -^   — -     -  —     -      *     -^   "    ,-- 
Trade  2  rsnur^n  7  r  ::-  i.t:.;  :.-  -  :  :     ir       rr  _  r-.  .r  ^ 

notify  tT-it  ssrne  11  Vie  T-'iri.  :.—  ir  1  ..iJ,  -:  V  '^  - - 
same  cr  ar-  -:;irt  -iier^.r'  i:.  -n^  T-Vx.  1.—  t:  ^  •  -^  -.n  -: 
the  Trcajur^r  —  hul't  ic.^-/:r:-:  i.  1--  7-:r«-"-r:  tli,  :.-— rr^ 
and  tbe  Tr!a*ir-'   Ti;i.'    n*  r  t  i:.!:   Ji-  :     in-   :*-  ir     z-lt: 

credit  cf  r-jt  u..i  -iczrjirz. 

in  the  cctrJi^c  :f  irjt  2rjiri  AZ-iiUt.  rtrri^rirf  t:  ir.nrt^ 

of  Trade  iLi.1  ^r.r,:'"  v  v^  T-^s.  1:^.-  tz.r  ijr  -T>-~t  >r  rr- 
quired,  arji  f-je  Z-rt^-y^Tj  z'r^.  th-imysc  r^-=.y  t:  the 
Board  cf  Zruist  *sc!r^  i\im  is  zi-ay  be  req  Jjref  tc^   the 

CrCCk»L  t#l     .IJC   Cii.     *.r^  ^U_  »      il-Ttrf^JC^S     -T* —    —   A«.—     --•'    ^  -fi-I 

purpose  Er;47  -i.r^cr  the  i^e  'f  =-ih  par:  cf  the  sa*d 
securities  a.*  rrjf--  '"^  ryic^r^-vir-/. 

^^3-^  The  'i  .iierl-  en  the  in-.-er^tmerits  cder  th:?  sec- 
tion shall  be  ;^i  to  s-ch  accr.unt  as  the  Treasury-  ir.ay 
direct,  ar.d  z'i:^:^'i  shall  be  had  to  the  amount  thus 
derived  in  fixfr.g  the  fees  payable  in  respect  of  bank- 
ruptcy proceedings 
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88.  77-79,      77,  The  Treasury  may  from  time  to  time  issue  to  the 

": —        Board  of  Trade  in  aid  of  the  votes  of  Parliament,  out  of 

ceipts  and  fees  ^^^  receipts  arising  from  fees,  fee  stamps,  and  dividends 

to  be  applied   on  investments  under  this  Act,  any  sums  which  may  be 

in  aid  of  ex-  ,        ,  /  1  1        «      ^^         ,    r 

penditure.  necessary  to  meet  the  charges  estimated  by  the  Board  of 
Trade  in  respect  of  salaries  and  expenses  under  this 
Act 


Audit  of 

trustee's 

accounts. 


78. — (i.)  Every  trustee  shall,  at  such  times  as  may  be 
prescribed,  but  not  less  than  twice  in  each  year  during  his 
tenure  of  office,  send  to  the  Board  of  Trade,  or  as  they 
direct,  an  account  of  his  receipts  and  payments  as  such 
trustee. 

(2.)  The  account  shall  be  in  a  prescribed  form,  shall 
be  made  in  duplicate,  and  shall  be  verified  by  a  statutor>' 
declaration  in  the  prescribed  form. 

(3.)  The  Board  of  Trade  shall  cause  the  accounts  so 
sent  to  be  audited,  and  for  the  purposes  of  the  audit  the 
trustee  shall  furnish  the  Board  with  such  vouchers  and 
information  as  the  Board  may  require,  and  the  Board 
may  at  any  time  require  the  production  of  and  inspect 
any  books  or  accounts  kept  by  the  trustee. 

(4.)  When  any  such  account  has  been  audited  one 
copy  thereof  shall  be  filed  and  kept  by  the  Board,  and 
the  other  copy  shall  be  filed  with  the  Court,  and  each  copy 
shall  be  open  to  the  inspection  of  any  creditor,  or  of  the 
bankrupt,  or  of  any  person  interested. 

See  further,  as  to  a  trustee's  accounts  and  the  audit  thereof,  r  r.  208 — 214. 
A  copy  of  the  accounts  in  the  cash  book  up  to  date  may  be  obtaineil  '  v 
any  creditor  who  has  proved  at  a  fixed  rate  of  charge  (r.  230). 


The  trustee  to      79.  The    trustee    shall,   whenever    required    by    an\" 

^^^^  ^'^^  ®^  creditor  so  to  do,  and  on  payment  by  such  creditor  of 

the  prescribed  fee,^  furnish  and  transmit  to  such  creditor 

by  post  a  list  of  the  creditors,  showing  in  such  list   the 

amount  of  the  debt  due  to  each  of  such  creditors. 

^  r.  231. 
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8OI  The  trustee   shall    keep,  in    manner   prescribed,  ss.  80-82. 
proper  books,^   in  which    he   shall  from   time  to  time  Books  to  be 
cause  to  be  made  entries  or  minutes  of  proceedings «  kept  by 
at   meetings,   and   of  such   other    matters   as   may   be 
prescribed,    and    any  creditor  of   the   bankrupt   may, 
subject  to  the  control  of  the  Court,  personally  or  by  his 
agent  inspect  any  such  books. 

*  r  r.  207 — 209. 

'  When  signed  at  the  same  or  next  ensuing  meeting  by  a  person  describing 
himself  as  or  appearing  to  be  chairman  may  be  received  in  evidence 
without  further  proof  (s.  133  (1)),  and  until  the  contrary  is  proved 
a  meeting  in  respect  whereof  a  minute  has  been  so  signed  shall  be  deemed 
to  have  been  duly  convened  and  the  resolutions  or  proceedings  to  have  been 
duly  passed  and  had  (s.  133  (2)). 

In  Schedule  I.,  s.  25,  it  is  enacted  that  the  chairman  of  every  meeting 
shall  cause  the  minutes  of  the  proceedings  to  be  drawn  up  and  entered  in  a 
book  to  be  kept  for  that  purpose. 

A  copy  of  every  resolution  certified  by  the  official  receiver,  or,  as  the 
case  may  be,  the  trustee,  is  to  be  sent  by  him  to  the  Registrar  of  the  Court 
in  which  the  matter  is  pending  (r.  190). 

81, — (i.)  Every  trustee  in  a  bankruptcy  shall  from  Annual  state- 
time  to  time,  as  may  be  prescribed,*  and  not  less  than  ^gdines^'^' 
once  in  every  year  during  the  continuance  of  the  bank- 
ruptcy, transmit  to  the  Board  of  Trade  a  statement 
showing  the  proceedings  in  the  bankruptcy  up  to  the 
date  of  the  statement,  containing  the  prescribed  par- 
ticulars, and  made  out  in  the  prescribed  form.^ 

*  r.  217.  ^  Form  No.  84  in  the  Appendix. 

(2.)  The  Board  of  Trade  shall  cause  the  statements  so 
transmitted  to  be  examined,  and  shall  call  the  trustee 
to  account  for  any  misfeasance,  neglect,  or  omission 
which  may  appear  on  the  said  statements  or  in  his 
accounts  or  otherwise,  and  may  require  the  trustee  to 
make  good  any  loss  which  the  estate  of  the  bankrupt 
may  have  sustained  by  the  misfeasance,  neglect,  or 
omission. 

Release  of  Trustee, 

82. — (i.)  When  the  trustee  has  realised  all  the  property  Release  of 

of  the  bankrupt,  or  so  much  thereof  as  can,  in  his  opinion,  *'^*^*^- 

I  2 
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8.  82.  be  realised  without  needlessly  protracting  the  trusteeship, 
and  distributed  a  final  dividend,  if  any,  or  has  ceased  to 
act  by  reason  of  a  composition  having  been  approved,  or 
has  resigned,  or  has  been  removed  from  his  office,  the 
Board  of  Trade  shall,  on  his  application,  cause  a  report 
on  his  accounts  to  be  prepared,  and,  on  his  complying 
with  all  the  requirements  of  the  Board,  shall  take  into 
consideration  the  report,  and  any  objection  which  may  be 
urged  by  any  creditor  or  person  interested  against  the 
release  of  the  trustee,  and  shall  either  grant  or  withhold 
the  release  accordingly,  subject  nevertheless  to  an  appeal 
to  the  High  Court 

Before  applying  to  the  Board  of  Trade  for  his  release,  a  trustee  must  give 
notice  in  Form  No.  93  in  the  Appendix,  to  all  the  creditors  who  have 
proved,  and  send  with  such  notice  a  summary  of  his  receipts  and  pay- 
ments (r.  226). 

As  to  the  form  of  application,  see  Form  No.  94  in  the  Appendix. 

Upon  being  released  a  trustee  must  hand  over  all  books,  documents,  and 
accounts  to  the  official  receiver,  or  new  trustee,  if  any  (r.  214). 

(2)  Where  the  release  of  a  trustee  is  withheld  the 
Court  may,  on  the  application  of  any  creditor  or  person 
interested,  make  such  order  as  it  thinks  just,  charging 
the  trustee  with  the  consequences  of  any  act  or  default 
he  may  have  done  or  made  contrary  to  his  duty. 

(3.)  An  order  of  the  Board  releasing  the  trustee  shall 
discharge  him  from  all -liability  in  respect  of  any  act  done 
or  default  made  by  him  in  the  administration  of  the  affairs 
of  the  bankrupt,  or  otherwise  in  relation  to  his  conduct 
as  trustee,  but  any  such  order  may  be  revoked  on  proof 
that  it  was  obtained  by  fraud  or  by  suppression  or  con- 
cealment of  any  material  fact 

Notwithstanding  his  release  a  trustee  may  be  ordered  by  the  Court  to  p.-y 
over  a  dividend  which  he  has  actually  received  {In  re  Prctgtr^  £jr  /.'.- 
SocUte  Cockrili^  3  Ch.  D.,  115),  though  the  release  will  discharge  him  frcr 
any  liability  he  may  be  under  in  the  character  of  trustee  in  respect  of  the 
bankrupt's  estate,  e.g. ,  rent  accrued  due  during  the  bankruptcy  {Ex  t\ 
Carter,  In  re  Ware,  8  Ch.  D.,  731). 

(4.)  Where  the  trustee  has  not  previously  resigned  o: 
been  removed,  his  release  shall  operate  as  a  remo\^   cf 
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him  from  his  office,  and  thereupon  the  official  receiver  s^  83-86. 
shall  be  the  trustee. 

Official  Name. 

83.  The  trustee  may  sue  and  be  sued  by  the  official  Official 
name  of  "  the  trustee  of  the  property  of  of  trustee, 

a  bankrupt,"  inserting  the  name  of  the  bankrupt,  and  by 
that  name  may  in  any  part  of  the  British  dominions  or 
elsewhere  hold  property  of  every  description,  make  con- 
tracts, sue  and  be  sued,  enter  into  any  engagements 
binding  on  himself  and  his  successors  in  office,  and  do 
all  other  acts  necessary  or  expedient  to  be  done  in  the 
execution  of  his  office. 

Taken  alone,  this  section  would  seem  to  confer  upon  the  trustee  a  power 
to  carry  on  an  action  either  as  plaintiff  or  defendant  in  his  official  name  at 
his  own  discretion,  but  it  must  be  read  in  connection  with  s.  57  (2),  which 
renders  necessary  the  permission  of  the  committee  of  inspection,  or  if  there 
is  no  committee,  of  the  Board  of  Trade  (s.  22  (9) ). 

Appointment  and  Removed. 

84.— < I.)  The  creditors  may,  if  they  think  fit,  appoint  ^^mu  xo 
more  persons  than  one  to  the  office  of  trustee,  and  when  *PPo^  joint 
more  persons  than  one  are  appointed  they  shall  declare  SiSf*"^* 
whether  any  act  required  or  authorised  to  be  done  by  the 
trustee  is  to  be  done  by  all  or  any  one  or  more  of  such 
persons,but  all  such  persons  are  in  this  Act  included  under 
the  term  "trustee,"  and  shall  be  joint-tenants  of  the 
property  of  the  bankrupt 

(2.)  The  creditors  may  also  appoint  persons  to  act  as 
trustees  in  succession  in  the  event  of  one  or  more  of  fK 
persons  first  named  declining  to  accept  the  office  of 
trustee,  or  failing  to  give  security,  or  not  beinc  o 
of  by  the  Board  of  Trade.x  ^'"^  m^ov^ 

^.^  AS  to  the  first  appointment  of,  and  security  r<^ui,ed  fr^^^ 

85.  If  a  receiving  order  is  made  aeain<5t  .  . 
shall  thereby  vacate  his  office  of  trustee,  ^'^^  ^^  Office  of 

tnistce 
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Removal  of 
trustee. 


SS.  86,87.  86. — (i)  The  creditors  may,  by  ordinary  resolution,* 
at  a  meeting  specially  called  for  that  purpose,*  of  which 
seven  days  notice  has  been  given,  remove  a  trustee 
appointed  by  them,  and  may  at  the  same  or  any  subse- 
quent meeting  appoint  another  person  to  fill  the  vacancy 
as  herein-after  provided^  in  case  of  a  vacancy  in  the  office 
of  trustee. 

^  Under  the  Act  ctf  1869  [s.  83  (4)  ]  a  special  resolution  was  necessary. 

•  It  would  be  the  duty  of  the  official  receiver  or  continuing  trustee  (if  any^ 
to  summon  such  meeting,  if  so  directed  by  the  Court,  or  requested  b 
writing  so  to  do  by  one-fourth  in  value  of  the  creditors  (Sch.  I.,  s.  5,  ud 
s.  89  (2) ). 

A  meeting  for  the  purpose  of  considering  the  propriety  of  removing  a 
trustee,  if  one-fourth  in  value  of  the  creditors  so  desire,  may  be  summoned 
by  a  member  of  the  committee  of  inspection,  or  by  the  official  recover  c-o 
the  deposit  of  a  sum  sufficient  to  cover  the  expense  (r.  227). 

>  s.  87. 

(2.)  If  the  Board  of  Trade  are  of  opinion  that  a  trustee 
appointed  by  the  creditors  is  guilty  of  misconduct,  or 
fails  to  perform  his  duties  under  this  Act,  the  Board  may 
remove  him  from  his  office,  but  if  the  creditors,  by 
ordinary  resolution,  disapprove  of  his  removal,  he  or  they 
may  appeal  against  it  to  the  High  Court 

When  the  Board  of  Trade  removes  a  trustee  certain  notices  are  required 
to  be  given  (r.  222). 


Proceedings 
in  case  of 
vacancy  in 
office  of 
trustee. 


87. — (0-  If  21  vacancy  occurs  in  the  office  of  a  trustee 
the  creditors  in  general  meeting  may  appoint  a  person  to 
fill  the  vacancy,  and  thereupon  the  same  proceedings 
shall  be  taken  as  in  the  case  of  a  first  appointment.' 

^  8.  21. 

(2.)  The  official  receiver  shall,  on  the  requisition  of  any 
creditor,  summon  a  meeting  for  the  purpose  of  filling  any 
such  vacancy. 

As  to  the  form  of  notice  for  such  meeting,  see  Form  No.  67  in  the 
Appendix. 

(3.)  If  the  creditors  do  not  within  three  weeks  after 
the  occurrence  of  a  vacancy  appoint  a  person  to  fill  the 
vacancy,  the  official  receiver  shall  report  the  matter  to 
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the  Board  of  Trade,  and  the  Board  may  appoint  a  trustee  ;  S8.  87-89. 
but  in  such  case  the  creditors  or  committee  of  inspection 
shall  have  the  same  power  of  appointing  a  trustee  as  in 
the  case  of  a  first  appointment' 
'  s.  21. 

(4.)  During  any  vacancy  in  the  office  of  trustee  the 
official  receiver  shall  act  as  trustee. 

Voting  powers  of  Trustee. 

88.  The  vote  of  the  trustee,  or  of  his  partner,  clerk,  Jf^^^lf^^""" 
solicitor,  or  solicitor's  clerk,  either  as  creditor  or  as  proxy  powers  of 
for  a  creditor,  shall  not  be  reckoned  in  the  majority  ^'^*^'««* 
required  for  passing  any  resolution  affecting  the  remunera- 
tion or  conduct  of  the  trustee. 

Control  over  Trustee. 

89. — (l-)   Subject  to    the    provisions    of  this    Act    the  Discretionary 

trustee  shall,  in  the  administration  of  the  property  of  the  l^^teeamd 
bankrupt  and  in  the  distribution  thereof  amongst  his  control 
creditors,  have  regard  to  any  directions  that  may  be 
given  by  resolution  of  the  creditors  at  any  general  meet- 
ing, or  by  the  committee  of  inspection,  and  any  directions 
so  given  by  the  creditors  at  any  general  meeting  shall  in 
case  of  conflict  be  deemed  to  override  any  directions 
given  by  the  committee  of  inspection. 

If  there  is  any  just  or  reasonable  caase  shown  why  the  trustee  should  not 
follow  the  directions  given  to  him  by  the  creditors,  the  Court  would  order 
him  to  disregard  them  on  an  application  to  it  under  sub-s.  3,  infra  {Ex  pte 
Cocks y  In  re  Poole ^  21  Ch.  D.,  397). 

(2.)  The  trustee  may  from  time  to  time  summon 
general  meetings  of  the  creditors  for  the  purpose  of 
ascertaining  their  wishes,  and  it  shall  be  his  duty  to  sum- 
mon meetings  at  such  times  as  the  creditors,  by  resolution, 
either  at  the  meeting  appointing  the  trustee  or  otherwise 
may  direct,  or  whenever  requested  in  writing  to  do  so  by 
one  fourth  in  value  of  the  creditors. 

cf.y  Sch.  I.,  s.  5. 
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ss.  89-91.  (3.)  The  trustee  may  apply  to  the  Court  in  manner 
prescribed  ^  for  directions  in  relation  to  any  particular 
matter  arising  under  the  bankruptcy. 

^  r.  229. 

See  note  to  sub-s.  (i),  supr^, 

(4.)  Subject  to  the  provisions  of  this  Act  the  trustee 
shall  use  his  own  discretion  in  the  management  of  the 
estate  and  its  distribution  among  the  creditors. 


Appeal  to 
Court  against 
trustee. 


90.  If  the  bankrupt  or  any  of  the  creditors,  or  any 
other  person,  is  aggrieved  by  any  act  or  decision  of  the 
trustee,  he  may  apply  to  the  Court,  and  the  Court  may 
confirm,  reverse,  or  modify  the  act  or  decision  complained 
of,  and  make  such  order  in  the  premises  as  it  thinks 
just. 

An  ordinary  receiver  has  no  such  interest  in  the  assets  as  to  constitute 
him  "  a  person  aggrieved  "  and  entitle  him  to  complain  of  the  conduct  of 
the  trustee  in  the  administration  of  them  {Ex  pte  Brawne,  In  re  Malthy,  16 
Ch.  D.,  497). 


Control  of 
Board  of 
Trade  over 
trustees. 


91, — (i.)  The  Board  of  Trade  shall  take  cognizance  of 
the  conduct  of  trustees,  and  in  the  event  of  any  trustee 
not  faithfully  performing  his  duties,  and  duly  observing 
all  the  requirements  imposed  on  him  by  statute,  rules  or 
otherwise,  with  respect  to  the  performance  of  his  duties, 
or  in  the  event  of  any  complaint  being  made  to  the  Board 
by  any  creditor  in  regard  thereto,  the  Board  shall  inquire 
into  the  matter  and  take  such  action  thereon  as  may  be 
deemed  expedient.' 

^  It  is  doubtful  whether  these  words  would  authorize  the  Board  of  Trade 
to  .disallow  the  trustee's  remuneration,  see  In  n  Lister^  Ex  ptt 
Simmons,  2  Ch.  D.,  749. 

(2.)  The  Board  may  at  any  time  require  any  trustee 
to  answer  any  inquiry  made  by  them  in  relation  to  any 
bankruptcy  in  which  the  trustee  is  engaged,  and  may,  if 
the  Board  think  fit,  apply  to  the  Court  to  examine  on 
oath  the  trustee  or  any  other  person  concerning  the 
bankruptcy. 
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(3.)  The  Board  may  also  direct  a  local  invest^;atioa  to  n.  82, 83. 
be  made  of  the  books  and  vouchers  erf*  the  trustecL 


PART  VI. 

Constitution,  Procedure,  and  Powers  of  Court. 

Jurisdiction. 

92. — (i.)  The  Courts  having  jurisdiction  in  bankruptcy  JmiwUctioii 
shall  be  the  High  Court  and  the  county  courts.  !L^S*" 

(2.)  But  the  Lord  Chancellor  may  from  time  to  time,  HWi  ifna 
by  order  under  his  hand,  exclude  any  county  court  from  courtT*"*^ 
having  jurisdiction  in  bankruptcy,  and  for  the  purposes 
of  bankruptcy  jurisdiction  may  attach  its  district  or  any 
part  thereof  to  the  High  Court,  or  to  any  other  county 
court  or  courts,  and  may  from  time  to  time  revoke  or 
vary  any  order  so  made.    The  Lord  Chancellor  may,  in 
like  manner  and  subject  to  the  like  conditions,  detach 
the  district  of  any  county  court  or  any  part  thereof  from    . 
the  district  and  jurisdiction  of  the  High  Court 

(3.)  The  term  "  district,"  when  used  in  this  Act  with 
reference  to  a  county  court,  means  the  district  of  the 
court  for  the  purposes  of  bankruptcy  jurisdiction. 

(4.)  A  county  court  which,  at  the  commencement  of 
this  Act,  is  excluded  from  having  bankruptcy  jurisdiction 
shall  continue  to  be  so  excluded  until  the  Lord  Chan-' 
cellor  otherwise  orders. 

(5.)  Periodicalsittings  for  the  transaction  of  bankruptcy 
business  by  county  courts  having  jurisdiction  in  bank- 
ruptcy shall  be  holden  at  such  times  and  at  such  intervals 
as  the  Lord  Chancellor  shall  prescribe  for  each  m^ 
court'  ^* 

^Seerr.  SSandS^. 

93.-(i.)  F'<»»amlafterthecooun«e««-./^t^-.^  . 
the  London  Bankruptcy  Court  shall  be  miati  aaT^-f  -'^-T-^ 
solidated  with  and  fonn  part  of  tiie  Siqcuk  C*i«"^  •'^"'  - 
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88. 93,  04b  Judicature,  and  the  jurisdiction  of  the  London  Bank- 
Supreme         niptcy  Court  shall  be  transferred  to  the  High  Court 
Court  of  (2.)  For  the  purposes  of  this  union,  consolidation,  and 

Judicature,  transfer,  and  of  all  matters  incidental  thereto  and  con- 
sequential thereon,  the  Supreme  Court  of  Judicature 
Act,  1873,  as  amended  by  subsequent  Acts,  shall,  subject 
to  the  provisions  of  this  Act,  have  effect  as  if  the  union, 
consolidation,  and  transfer  had  been  effected  by  that  Act, 
except  that  all  expressions  referring  to  the  time  appointed 
for  the  commencement  of  that  Act  shall  be  construed  as 
referring  to  the  commencement  of  this  Act,  and,  subject 
as  aforesaid,  this  Act  and  the  said  above-mentioned  Acts 
shall  be  read  and  construed  together. 


Transaction  94. — (0  Subject  to  general  rules,  and  to  orders  of 
busSbf  "^  transfer  made  under  the  authority  of  the  Supreme  Court 
special  ju(ige    of  Judicature  Act,  1873,  and  Acts  amending  it, — 

Court?  (^0  All  matters  pending  in  the  London  Bankruptcy 

Court  at  the  commencement  of  this  Act ;  and 
(d.)  All  matters  which  would  have  been  within  the 
exclusive  jurisdiction  of  the  London  Bank- 
ruptcy Court,  if  this  Act  had  not  passed  ;  and 
(r.)  All  matters  in  respect  of  which  jurisdiction  is 
given  to  the  High  Court  by  this  Act, 

shall  be  assigned  to  such  Division  of  the  High  Court  as 
the  Lord  High  Chancellor  may  from  time  to  time  direct 

(2.)  All  such  matters  shall,  subject  as  aforesaid,  be 
ordinarily  transacted  and  disposed  of  by  or  under  the 
direction  of  one  of  the  judges  of  the  High  Court,  and 
the  Lord  Chancellor  shall  from  time  to  time  assign  a 
judge  for  that  purpose. 

(3)  Provided  that  during  vacation,  or  during  the 
illness  of  the  judge  so  assigned,  or  during  his  absence  or 
for  any  other  reasonable  cause  such  matters,  or  any  part 
thereof,  may  be  transacted  and  disposed  of  by  or  under 
the  directions  of  any  judge  of  the  High  Court  named 
for  that  purpose  by  the  Lord  Chancellor. 
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8S«  96-07.      So  long  as  a  man  is  staying  at  a  place  it  is  his  residence,  unless  he  cm 

show  that  he  has  some  other  (Ex  pit  Pascal,  In  rt  Myer,   i   Ch.  D.,  509, 

at  p.  513). 

(3.)  Nothing  in  this  section  shall  invalidate  a  proceed- 
ing by  reason  of  its  being  taken  in  a  wrong  court 

It  had  been  so  held  upon  the  corresponding  section  (s.  59)  of  the  Act  of 
1869  {ReveUy.  Blake,  L.  R.  8,  C.  P.,  533). 

If  proceedings  have  been  taken  in  the  wrong  court  they  may  be  either 
retained  there  or  transferred  to  the  proper  court  (s.  97  infrh,  wt  In  rt 
Buckland,  L.  R.  15,  Eq.  221). 


Definition  of 
the  London 
Bankruptcy 
Dbtrict. 


96.  The  London  Bankruptcy  District  shall,  for  the 
purposes  of  this  Act,  comprise  the  city  of  London  and 
the  liberties  thereof,  and  all  such  parts  of  the  metro- 
polis and  other  places  as  are  situated  within  the  district 
of  any  county  court  described  as  a  metropolitan  county 
court  in  the  list  contained  in  the  Third  Schedule. 


Tran^of  gy^ — (i.)  Subject  to  the  provisions  of  this  Act,  every 
from  court  to  court  having  original  jurisdiction  in  bankruptcy  shall 
*^**'^*  have  jurisdiction  throughout  England. 

(2.)  Any  proceedings  in  bankruptcy  may  at  any  time, 
and  at  any  stage  thereof,  and  either  with  or  without 
application  from  any  of  the  parties  thereto,  be  transferred 
by  any  prescribed  authority'  and  in  the  prescribed 
manner »  from  one  court  to  another  court,  or  may  by 
the  like  authority  be  retained  in  the  court  in  which  the 
proceedings  were  commenced,  although  it  may  not  be 
the  court  in  which  the  proceedings  ought  to  have  been 
commenced. 

1  r.  16.  •  r  r.  16 — 18. 

When  a  receiving  order  has  been  made  against  one  member  of  a 
partnership  any  other  petition  by  or  against  a  member  of  the  same  partner- 
ship shall  be  filed  in  or  transferred  to  the  Court  where  the  first  pedtiooi  is 
proceeding  (s.  112), 

This  power  of  transfer  would  seem  to  extend  to  proceedings  comxneiiced 
before  the  pasang  of  this  Act  {Ex  pU  Widani,  In  rt  WieUaul,  L»  R.  5, 
Ch.  486). 

(3.)  If  any  question  of  law  arises  in  any  bankruptcy 
proceeding  in  a  county  court  which  all  the  parties  to  the 


The  Bankruptcy  Act,  1883.  125 

proceeding  desire,  or  which  one  of  them  and  the  judge  ss,  97-99. 
of  the  county  court  may  desire,  to  have  determined  in 
the  first  instance  in  the  High  Court,  the  judge  shall 
state  the  facts,  in  the  form  of  a  special  case,  for  the 
opinion  of  the  High  Court.  The  special  case  and  the 
proceedings,  or  such  of  them  as  may  be  required,  shall 
be  transmitted  to  the  High  Court  for  the  purposes  of 
the  determination. 


98.  Subject  to  the  provisions  of  this  Act  and  to  Exerdse  in 
general  rules  the  judge  of  the  High  Court  exercising  High  Court 
jurisdiction  in  bankruptcy  may  exercise  in  chambers  the  jurisdiction. 
whole  or  any  part  of  his  jurisdiction. 

The  matters  and  applications,  which  must  be  heard  in  open  Court,  are 
specified  in  r.  5. 

Adjournments  may  be  made  from  Chambers  to  Court  or  from  Court  to 
Chambers  (r.  7). 

If  all  the  contending  parties  require  any  matter  or  application  to  be 
adjourned  from  Chambers  into  Court  it  must  be  so  adjourned  (r.  7). 


99. — (i-)  The  registrars  in  bankruptcy  of  the  High  Jurisdiction 
Court,  and  the  registrars  of  a  county  court  having  juris-  ©f  registwfr. 
diction  in  bankruptcy,  shall  have  the  powers  and  juris- 
diction in  this  section  mentioned,  and  any  order  made 
or  act  done  by  such  registrars  in  the  exercise  of  the 
said  powers  and  jurisdiction  shall  be  deemed  the  order 
or  act  of  the  Court 

(2.)  Subject  to  general   rules^    limiting  the  powers 
conferred  by  this  section,  a  registrar  shall  have  power — 

(^.)  To  hear  bankruptcy  petitions,  and  to  make  re- 
ceiving orders  and  adjudications  thereon  : 

(^.)  To  hold  the  public  examination  of  debtors  : 

(r.)  To  grant  orders  of  discharge  where  the  applica- 
tion is  not  opposed : 

(rf.)  To  approve  compositions  or  schemes  of  arrange- 
ment when  they  are  not  opposed  : 

(^.)  To  make  interim  orders  in  any  case  of  urgency : 
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8.  00.         (/)  To  make  any  order  or  iexercise  any  jurisdiction 

which  by  any  rule  in  that  behalf  is  prescribed 

as  proper  to  be  made  or  exercised  in  chambers  i^ 

(^.)  To  hear  and  determine  any  unopposed  or  ex  parte 
application : 

(A.)  To  summon  and  examine  any  person  known  or 
suspected  to  have  in  his  possession  effects  of 
the  debtor  or  to  be  indebted  to  him,  or  capable 
of  giving  information  respecting  the  debtor, 
his  dealings  or  property. 

(3.)  The  Registrars  in  bankruptcy  of  the  High  Court 
shall  also  have  power  to  grant  orders  of  discharge  and 
certificates  of  removal  of  disqualifications,  and  to  ap- 
prove compositions  and  schemes  of  arrangement. 

(4.)  A  registrar  shall  not  have  power  to  commit  for 
contempt  of  court 

(5.)  The  Lord  Chancellor  may  from  time  to  time  by 
order  direct  that  any  specified  registrar  of  a  county 
court  shall  have  and  exercise  all  the  powers  of  a  bank- 
ruptcy registrar  of  the  High  Court 

*  r.  6.  *  r.  5. 

The  combined  effect  of  this  section  and  r.  5,  is  that : 
A  Registrar  in  bankruptcy  of  the  High  Court  may  hear  and  determine  any 
matter  or  application  except  the  following  : — 

I.  Appeals  from  the  Board  of  Trade  to  the  High  Court. 

3.  Applications  to  set  aside  or  avoid  any  settlement,  conveyance,  transfer, 

security,  or  payment,  or  to  declare  for  or  against  the  title  of  the 

trustee  to  any  property  adversely  claimed. 

3.  Applications  for  the  committal  of  any  person  to  prison  for  contempt. 

4.  Appeals  against  the  rejection  of  a  proof,  or  applications  to  expunge  r« 

reduce  a  proof,  where  the  amount  of  the  proof  exceeds  jf  2cx>. 

5.  Applications  for  the  trial  of  issues  of  fact  with  a  jury,  and  the  trial  ^^ 

such  issues. 
And  a  Registrar  in  bankruptcy  of  a  County  Court  may  hear  and  determine 
the  same  matters  and  applications  as  a  Registrar  of  the  High  Court  wi:h 
the  following  exceptions  : — 

1.  Applications  for  certificates  of  removal  of  disqualifications. 

2.  Applications,  when  opposed,  for  orders  of  discharge. 

3.  Applications,  when  opposed,  to  approve  compositions  or  schemes  (^ 

arrangement. 
Unless  these  exceptions  have  been  removed  by  an  order  from  the  \jsxi 
Chancellor  under  sub-s.  (5),  mprh. 
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Registrars  in  bankruptcy  of  the  High  Court  are  also  empowered  to 
exercise  the  jurisdiction  and  powers  of  the  High  Court  under  s.  5  of  The     I00'I02« 
Debtors  Act  1869  (s.  103  (2)  and  r.  265). 

But  any  matter  or  application  pending  before  a  Registrar  shall,  if  the 
Judge  by  any  special  or  general  order  so  direct,  be  adjourned  to  be  heard 
before  the  Judge  (Additional  Rule,  1883,  infrh). 

100.  A  county  court  shall,  for  the  purposes  of  its  powers  of 
bankmptcy  jurisdiction,   in   addition  to    the    ordinary  ««»^y  <^^^' 
powers  of  the  Court,  have  all  the  powers  and  jurisdiction 

of  the  High  Court,  and  the  orders  of  the  Court  may  be 
enforced  accordingly  in  manner  prescribed. 

The  extensive  jurisdiction  given  to  a  County  Court  by  this  sectkn  and  %. 
102  is  the  same  as  that  which  it  held  under  ss.  66  and  72  of  the  Bankju^rt'jy 
Act,  1869,  with  this  important  exception :  that  it  is  prohibited  from  excicibiii^ 
it  in  respect  of  a  claim  not  arising  out  of  the  bankruptcy  which  might  \j^\ak 
this  Act  have  been  tried  in  the  High  Court  (».  ^.,  one  which  w<nii^  uut 
have  been  within  the  ordinary  jurisdiction  of  the  County  Courj,  mil<;a.& 
the  matter  in  dispute  does  not  in  ihe  opinion  of  the  County  Cimrt 
Judge  exceed  ;f  200,  or  the  parties  consent  to  the  jurisdiction  whet  KitK 
matter  in  dispute  amounts  tO;f200  or  upwards  (s.  102  (i) ). 

Under  the  Act  of  1869,  it  was  laid  down  that  when  the  amount  «t  sta>.^ 
was  large,  or  serious  questions  of  character  were  inr^Jved,  and  Kitfc  *^ovu\y 
Court  Judge  had  a  discretionary  power  to  hear  the  mailer,  h«  ot^jii'  10 
refuse  to  hear  it  and  to  leave  the  trustee  to  his  rcmtdy  by  acv/t  m.  u,t: 
ordinary  way  {Ex  pte  Armitage^  In  re  Learoyd^  17  Ch.  !>»,,  13 ;  ;&x  /<^ 
Price,  In  re  Roberts,  21  Ch.  D.,  553). 

Questions  of  law  may  be  stated  in  the  form  of  a  special  <4tM  lor  \\gt 
opinion  of  the  High  Court  if  all  the  parties  to  the  proowKinig*  or  oij*  ^/ 
them  and  the  County  Court  Judge  so  desires  (s-  97  (3;  j. 

When  a  matter  has  been  referred  to  arbitration  by  ooqm^  ttj*,  'y>Mii:/ 
Court  Judge  can  issue  a  subpoena  for  the  attcndat*ct  of  a  ^i'.i*«a*  uiji'>c« 
the  arbitrator  (/»  re  Ackary,  Ex  pte  Bolland^  3  Ch-  U.,  %z<^„ 

101.  Where  any  moneys  or  funds  have  b-i^w  r<;vr?.<.<  y/,^o  / 
by  an  official  receiver  or  by  the  Board  of  Tr^Ct,  *.r.'j  */,*  f '"'*  '  **"'"* 
Court  makes  an  order  declaring  that  ^jy  y-jt/zn   ^t  *^V>' 


■-*" 


I'A 


entitled  to  such  moneys  or  funds  the  IVjtard  '/  7fv     "' *  '  "^ 


"^       •#-/!.     '/'.'/.^ 


shall  make  an  order  for  the  paym<mt  \S,*7r*'/A  V/  *}**; 
person  so  entitled  as  aforesaid. 

102.— ( J 0  Subject  to  the  provisions  fyfC.H  A//,  fz-ry/^,^^^ 
court  having  jurisdiction  in  hankru;Af.y  u%'kr  *;,  t  A'.<  y^^*^  ^A 
shall  have  full  power  to  decide  all  qu/-ti'yf,^  ^A  yry/r.'^^  x,  C'/Zi'"'^ 
and  all  other  questions  whatsoe\'er,  %\iff}if:r  /yf  U-^  i/r 
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8. 102.  fact,  which  may  arise  in  any  case  of  bankruptcy  coming 
within  the  cognizance  of  the  Court,  or  which  the  Court 
may  deem  it  expedient  or  necessary  to  decide  for  the 
purpose  of  doing  complete  justice  or  making  a  complete 
distribution  of  property  in  any  such  case. 

Provided  that  the  jurisdiction  hereby  given  shall  not 
be  exercised  by  the  county  court  for  the  purpose  of 
adjudicating  upon  any  claim,  not  arising  out  of  the  bank- 
ruptcy, which  might  heretofore  have  been  enforced  by 
action  in  the  High  Court,  unless  all  parties  to  the  pro- 
ceeding consent  thereto,  or  the  money,  money's  worth,  or 
right  in  dispute  does  not  in  the  opinion  of  the  judge 
exceed  in  value  two  hundred  pounds. 

This  clause  is  substantially  a  re-enactment  of  s.  72  of  the  Bankruptcy  Act, 
1869,  which  was  frequently  before  the  notice  of  the  Courts.  It  is,  however, 
difficult  to  extract  from  the  decided  cases  any  definite  rules  to  determine 
whether,  notwithstanding  the  comprehensive  language  of  the  section,  & 
particular  matter  arising  out  of,  or  connected  with,  a  bankruptcy,  oughi  to 
be  tried  in  the  Court  of  Bankruptcy,  or  in  the  ordinary  courts. 

The  clearest  exposition  of  that  section  is,  perhaps,  to  be  found  in  the 
judgment  of  Selborne,  L.  C,  in  one  of  the  earliest  cases  {Ellis  v.  Silher^ 
L.  R.  8,  Ch.  83,  at  p.  86) :  *'  The  debtor  and  the  creditors,  as  the  parties  to 
the  administration  in  bankruptcy,  are  subject  to  that  jurisdiction.  The 
trustees  or  assignees,  as  the  persons  intrusted  with  that  administration,  are 
subject  to  that  jurisdiction.  The  assets  which  come  to  their  hands  and  *Jie 
mode  of  administering  them  are  subject  to  that  jurisdiction  ;  and  there  may 
be,  and  I  believe  are,  some  special  classes  of  transactions  which,  under 
special  clauses  of  the  Acts  of  Parliament,  may  be  specially  dealt  with  as 
regards  third  parties.  But  the  general  proposition,  that  whenever  the 
assignees  or  trustees  in  bankruptcy  or  the  trustees  under  such  deeds  as  these 
have  a  demand  at  law  or  in  equity  as  against  a  stranger  to  the  bankruptcy, 
then  that  demand  is  to  be  prosecuted  in  the  Court  of  Bankruptcy,  appears 
to  me  to  be  a  proposition  entirely  without  the  warrant  of  anything  in  the 
Acts  of  Parliament,  and  wholly  unsupported  by  any  trace  or  vestige  who- 
ever of  authority." 

Again,  in  In  re  Motion^  MauU  v.  Davis^  L.  R.  9,  Ch.  192,  at  p.  210, 
Selborne,  L.  C,  in  delivering  the  judgment  of  the  Court,  sa3rs,  with  refereDcf 
of  the  same  section  :  *'  But  it  does  not,  as  we  understand  it,  at  all  enai!.' 
the  Court  of  Bankruptcy  to  draw  compulsorily  within  the  sphere  of  \v: 
jurisdiction  property  or  the  owners  of  property  not  vested  in  the  ass^Kt:. 
and  not  originally  subject  to  the  administration  in  bankruptcy.  Still  W 
does  it  authorize  that  Court,  when  a  decree  for  sale  and  accounts  has  bec:^ 
made  in  a  Chancery  suit  against  solvent  partners  of  a  bankrupt,  to  treat  such 
a  decree  as  giving  rights  to  be  worked  out  in  Bankruptcy  and  no:  \z 


The  Bankruptcy  Act,  1883.  129 

Chancery.     If,   indeed,    the  Court  of  Bankniptqr  finds  property  of  the      g.   102* 

bankrupt  (whether  a  share  in  partnership  assets  or  of  any  other  kind)  in  the         

hands  of  a  purchaser  with  notice  of  fraud,  to  whom  it  has  come  by  a  fraudulent 
conveyance  from  an  assignee  in  bankruptcy,  it  may  well  hold  that  it  has 
power  to  order  such  purchaser  to  reconvey  and  revest  in  a  substituted 
assignee  the  property  so  fraudulently  acquired.**  ^cf.  Ex  pie  Anderson^ 
In  re  Anderson,  L.  R.  5,  Ch.  473). 

More  recent  cases  determine  that,  in  questions  between  the  trustee  and  a 
stranger,  if  the  trustee  claim  by  the  same  title  as  the  bankrupt,  it  may  well 
be  left  to  the  decision  of  the  ordinary  tribunals ;  but,  on  the  other  hand,  if 
his  claim  is  based  upon  some  provision  of  the  Bankruptcy  Act,  t.A,  on 
some  higher  ground  which  would  not  be  available  to  the  bankrupt,  the 
Court  of  Bankruptcy  is  the  proper  forum  {Ex  pte  Brcwn,  In  re  Yates ^  II 
Ch.  D.,  148 ;  cf.  Ex  pte  Harrison,  In  re  Harrison,  13  Ch.  D.,  603,  s.e. 
on  appeal  sub  tit.  Ex  pte  Butters,  In  re  Harrison,  14  Ch.  D.,  265). 

A  trustee  who  has  successfully  applied  to  a  Court  of  Bankruptcy  to  set 
aside  a  bill  of  sale  and  obtained  an  order  for  the  payment  of  the  proceeds 
of  the  sale  of  the  goods  to  himself,  cannot  afterwards  bring  an  action  of 
trover  to  recover  the  difference  between  the  value  of  the  goods  and  the 
amount  realised  by  the  sale,  for  he  has  already  waived  the  tort  {Smith  v. 
Baker,  L.  R.  8,  C.  P.,  350). 

The  jurisdiction  of  the  Chancery  Division  of  the  High  Court  is  not  ousted 
except  by  express  enactment,  but  it  will  exercise  that  jurisdiction  only  in 
cases  where  the  Court  of  Bankruptcy  is  unable  to  give  adequate  relief  {Stone 
V.  Thomas,  L.  R.  5,  Ch.  219 ;  Martin  v.  Pawning,  L.  R.  4,  Ch.  356). 

Although  this  Part  (VI.)  of  the  Act  is  not  expressly  referred  to  in  s.  18 
dealing  with  compositions,  it  would  seem  that  "bankruptcy**  here  includes 
'* composition  **  or  "scheme  of  arrangement  ;**  see  In  re  Thorpe,  Ex  pte 
Hartel,  L.  R.  8,  Ch.  743. 

As  to  the  discretionary  exerdse  of  these  powers  by  a  County  Court,  see 
notes  to  s.  loa 

Cases  held  to  be  vnthin  the  jurisdiction  of  the  Court  of  Bankruptcy : — 
A  suit  was  instituted  by  the  separate  creditors  of  a  deceased  partner  for 
the  administration  of  his  estate.  Subsequently  the  surviving  partner  became 
bankrupt.  An  injunction  was  granted  restraining  the  suit  on  the  ground 
that  questions  might  arise  between  the  two  estates  which  could  more 
properly  be  determined  in  that  Court  (Morley  v.  White,  L.  R.  8,  Ch.  214). 
Where  a  co-defendant  with  the  trustee  of  a  bankrupt  becomes  bankrupt 
after  the  institution  of  the  suit  {Ex  pte  Gordon,  In  re  Dixon,  L.  R.  8,  Ch. 

555)- 

An  action  by  a  bill  of  sale  holder  against  a  trustee  in  respect  of  goods  of 
the  bankrupt  of  which  he  has  taken  possession  {Ex  pte  Cohen,  In  re  Sparke, 
JL,  R.  7,  Ch.  20). 

If  property  of  the  bankrupt  has  come  to  the  hands  of  a  purchaser  with 
notice  of  a  fraud  from  the  trustee  {In  re  Motion,  L.  R.  9,  Ch.  192). 

An  order  for  foreclosure  was  made  on  the  application  of  the  mortgagee 
against  a  trustee,  but  tne  Court  of  Appeal  questioned  the  jurisdiction  of  the 
Court  to  make  the  order  {Ex pte  Fletcher,  In  re  Hart,  10  Ch.  D.,  610). 

Where  a  person  outside  the  bankruptcy  is  willing  to  submit  the  dctcf  • 
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8.   102.      mination  of  bit  rights  to  that  Court  {Ex  pie  FUteker,  In  rt  Hart^  9  Ch.  D^ 

381). 

Where  goods  which  have  been  seized  under  a  writ  oifi,  fa.  issued  by  the 
Court  of  Bankruptcy  are  claimed  adversely,  that  Court  can  make  an  inter- 
pleader order  for  the  trial  of  the  issue  before  itself  {Ex  pte  Shtriff  of  Mid- 
dlestx^  In  re  Buck,  10  Ch.  D.,  575). 

A  question  as  to  the  costs  of  a  debtor  in  the  case  of  a  composition  {In  rt 
Dixon^  Ex  pU  Shepherd,  2  Ch.  D.,  430). 

Cases  held  not  to  be  within  its  jurisdiction : — 

A  simple  money  demand  by  the  trustee  against  a  third  person  {Ex  pte 
Dickin,  In  re  Pollard,  8  Ch.  D.,  377  ;  Ex  pte  Musgrave,  In  re  Wood,  10 
Ch.  D.,  94),  or  by  a  receiver  {Ex  pte  Great  Western  Railway  Co,^  In  re 
Sushell,  22  Ch.  D.,  470).  But  now  a  trustee  is  required  to  bring  his 
action  in  the  High  Court  in  the  Division  to  which  bankruptcy  business  is 
assigned,  to  be  tried  before  the  Judge  to  whom  such  business  is  assigned 
(r.  91). 

The  question  whether  a  trustee  served  with  a  third  party  notice  under 
the  Rules  of  the  Supreme  Court  is  bound  to  indemnify  a  defendant  in  an 
action  if  found  liable  {Ex  pte  Smith,  In  re  Collie,  2  Ch.  D.,  51). 

Actions  by  equitable  mortgagees  {Ex  pte  PanneU,  In  re  England^  6  Ch. 
D.,  335  ;  Ex  pte  Hirst,  In  re  Wherly,  II  Ch.  D.,  278 ;  IVhiUY,  Simmons, 
L.  R.  6,  Ch.  555). 

Where  a  bill  of  sale  has  been  given  by  a  debtor  to  a  receiver  in  rspect 
of  an  ascertained  sum  for  costs  {Ex  pte  Lyons,  In  re  Lyons,  L.  R.   7,  Ch. 

495)- 

In  a  composition,  no  provision  having  been  made  for  the  payment  of  tlie 

costs  of  a  solicitor  employed  by  the  creditors,  the  Court  has  no  power  to 

compel  the  debtor  to  pay  them  {In  re  Pratt,  Ex  pte  Gush,  12  Ch.  D.,  915I 

But  now  when  a  receiving  order  is  made,  the  Court  may  order  the  costs  d 

the  petitioning  creditor  to  be  paid  out  of  the  first  net  proceeds  of  the  esute, 

and  a  composition  or  scheme,  which  does  not  provide  for  the  payment  in  fjS 

of  any  costs  so  awarded,  may  be  disallowed  (r.  154). 

(2.)  A  court  having  jurisdiction  in  bankruptcy  under 
this  Act  shall  not  be  subject  to  be  restrained  in  the 
execution  of  its  powers  under  this  Act  by  the  order  of 
any  other  court,  nor  shall  any  appeal  lie  from  its  decisions^ 
except  in  manner  directed  by  this  Act 

If  therefore  a  Judge  of  a  Court  of  Bankruptcy  has  deemed  it  expedient  to 
exercise  the  jurisdiction  given  him  (sub-s.  (i),  suprd),  by  restiainix^  £ 
creditor  from  enforcing  a  lien  abroad  on  a  ship,  part  of  the  bankrof^  > 
estate,  and  directing  an  issue  to  be  tried  before  himself,  the  only  remedy  :&  - 
to  appeal  from  his  decision  and  not  to  apply  for  a  writ  of  prohibi6^: 
{Halliday  v.  Harris,  L.  R.  9,  C.  P.,  668). 


(3.)  If  in  any  proceeding  in  bankruptcy  there 
any  question  of  fact  which  either  of  the  parties  desire  <  ti> 
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be  tried  before  a  jury  instead  of  by  the  Court  itself  or    8.  102. 

which  the  Court  thinks  ought  to  be  tried  by  a  jury,  the       

Court  may  if  it  thinks  fit  direct  the  trial  to  be  had,  with 
a  jury  and  the  trial  may  be  had  accordingly,  in  the  High 
Court  m  the  same  manner  as  if  it  were  the  trial  of  an 
issue  of  fact  in  an  action,  and  in  the  county  court  in  the 
manner  in  which  jury  trials  in  ordinary  cases  arc  by  law 
held  in  that  court 

J  Under  section  72  of  the  Bankruptcy  Act.  1869,  it  was  neceaaiy  that 
both  parties  should  desire  a  trial  by  jury. 

As  to  the  settlement  of  issues  and  mode  of  trial  both  in  the  High  Court 
and  a  County  Court,  see  r  r.  84—87. 

\\Tiere  the  verdict  b  against  the  weight  of  evidence  a  new  trial  should  be 
ordered,  but  the  Court  ought  not  to  disregard  the  evidence  unless  there 
was  no  evidence  to  go  to  the  juiy,  or  by  reason  of  some  new  feet  or  matter 
of  law  the  verdict  has  become  immaterial  to  the  decision  of  the  case  {Ex  pte 
Morgan,  In  re  Simpson,  2  Ch.  D.,  72  ;  overruling,  on  this  point.  Ex  pu 
Norton,  In  re  Golden,  L.  R.  16,  Eq.  397). 

If  the  issue  is  heard  before  a  Judge  there  is  no  occasion  to  move  for  a 
new  tnal,  and  the  Court  of  Appeal  will  re-hear  the  case  upon  the  evidence 
taken  at  the  trial.  The  Judge's  notes,  if  purporting  to  contain  a  fuU  record 
of  what  took  place,  being  the  sole  materials  on  which  the  Court  of  Appeal 
can  proceed,  unless  the  parties  agree  to  use  the  shorthand  notes  {Ex  pte 
Gillelfrand,  In  re  Sidebotham,  L.  R.  10,  Ch.  52). 

Where  an  issue  has  been  directed  in  respect  of  a  matter  which  the  Court 
of  Bankruptcy  has  no  jurisdiction  to  try,  the  whole  proceedings  may  be  set 
aside  {Ex pu Harrison,  In  re  Harrison,  13  Ch.  D.,  603);  if,  however,  a 
person  who  might  have  objected  to  the  jurisdiction  takes  his  chance  of  a 
decision  in  his  favour  on  the  merits,  he  cannot  afterwards  successfully  take 
the  objection,  for  it  ought  to  be  taken  at  the  earliest  possible  moment  {Ex 
pte  Butters,  In  re  Harrison,  14  Ch.  D.,  265  ;  Ex  pte  Swinbanks,  In  re 
Shanks^  II  Ch.  D.,  525). 

(4.)  Where  a  receiving  order  has  been  made  in  the 
High  Court  under  this  Act,  the  judge  by  whom  such 
order  was  made  shall  have  power,  if  he  sees  fit,  without 
any  further  consent,  to  order  the  transfer  to  such  judge 
of  any  action  pending  in  any  other  division,  brought  or 
continued  by  or  against  the  bankrupt 

(5.)  Where  default  is  made  by  a  trustee,  debtor,  or 
other  person  in  obeying  any  order  or  direction  given  by 
the  Board  of  Trade  or  by  an  official  receiver  or  any  other 
Dfficer  of  the  Board  of  Trade  under  any  power  conferred 
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ss.  by  this  Act,  the  court  may,  on  the  application  of  the 
102,  103.  Board  of  Trade  or  an  official  receiver  or  other  duly 
authorised  person  order  such  defaulting  trustee,  debtor, 
or  person  to  comply  with  the  order  or  direction  so  given  ; 
and  the  court  may  also,  if  it  shall  think  fit,  upon  any 
such  application  make  an  immediate  order  for  the  com- 
mittal of  such  defaulting  trustee,  debtor,  or  other  person  ; 
provided  that  the  power  given  by  this  subsection  shall 
be  deemed  to  be  in  addition  to  and  not  in  substitution 
for  any  other  right  or  remedy  in  respect  of  such  default 

An  application  to  the  Court  to  commit  any  person  must  be  supported  by 
affidavit  and  filed  (r.  77). 

Judgment  Debtors. 

Judgment  103, — (\\  It  shall  be  lawful  for  the  Lord  Chancellor 

summons  to     by  order  to  direct  that  the  jurisdiction  and  powers  under 
be  bankruptcy  section  five  of  the  Debtor's  Act,  1 869,  now  vested  in  the 

busmess* 

High  Court,  shall  be  assigned  to  and  exercised  by  the 
judge  to  whom  bankruptcy  business  is  assigned. 

(2.)  It  shall  be  lawful  also  for  the  Lord  Chancellor  in 
like  manner  to  direct  that  the  whole  or  any  part  of  the 
said  jurisdiction  and  powers  shall  be  delegated  to  and 
exercised  by  the  bankruptcy  registrars  of  the  High 
Court 

The  whole  of  such  jurisdiction  and  powers  is  conferred  oa  these 
Registrars  (r.  265) ;  but  see  an  Order  of  ist  January,  18S4,  infrtL 

(3.)  Any  order  made  under  this  section  may,  at  any 
time,  in  like  manner,  be  rescinded  or  varied 

(4.)  Every  county  court  within  the  jurisdiction  of 
which  a  judgment  debtor  is  or  resides  shall  have  juris- 
diction under  section  five  of  the  Debtors  Act,  1S60, 
although  the  amount  of  the  judgment  debt  may  cxceec 
fifty  pounds. 

But  no  inferior  Court  within  the  London  Bankruptcy  District  <&  96)  csa 
exercise  this  jurisdiction  in  respect  of  any  judgment  of  the  High  Coot 
(r.  269). 

(5.)  Where,  under  section  five  of  the  Debtor's  Act 
1 869,  application  is  made  by  a  judgment  creditor  xox 
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court,  having  bankruptcy  jurisdiction,^  for  the  committal  8S. 
of  a  judgment  debtor,  the  court  may,  if  it  thinks  fit,  >03, 104. 
decline  to  commit,  and  in  lieu  thereof,  with  the  consent 
of  the  judgment  creditor,  and  on  payment  by  him  of  the 
prescribed  fee,*  make  a  receiving  order^  against  the 
debtor.  In  such  case  the  judgment  debtor  shall  be 
deemed  to  have  committed  an  act  of  bankruptcy  at  the 
time  the  order  is  made.* 

^  If  the  Court  has  not  bankruptcy  jurisdiction,  and  the  Judge  is  of 
opinion  that  a  receiving  order  should  be  made  in  lieu  of  committal,  he  may 
transfer  the  matter  to  the  nearest  or  most  convenient  Court  having  bank- 
ruptcy jurisdiction,  and  the  Registrar  of  the  one  Court  shall  thereupon 
transfer  the  proceedings  to  the  Registrar  of  the  other  Court  (r.  268). 

*  i.€.  £$  (Fees  and  Percentages,  Table  A.,  in/ri) ;  a  deposit  of  £$  must 
also  be  made  (rr.  266  (i)  and  128). 

If  the  judgment  creditor  will  not  consent  to  pay  the  required  fee  and 
deposit,  the  Court  may  dismiss  or  adjourn  the  application  upon  such  terms 
as  to  costs  and  otherwise  as  may  be  just  (r.  266  (2) ). 

'  For  the  purpose  of  a  receiving  order  under  this  sub-section  it  is 
immaterial  what  the  amount  of  the  judgment  creditor*s  debt  may  be. 

Where  the  application  for  committal  is  made  in  a  County  Court,  and  it 
appears  to  the  Court  that  the  debtor's  total  liabilities  do  not  exceed  £$0, 
the  Court  may  make  an  administration  order  under  s.  122  in  lieu  of  a 
receiving  order  (r.  267). 

*  Where  a  receiving  order  is  made  under  this  sub-section,  the  bank- 
ruptcy, it  seems,  can  commence  only  from  that  date,  there  being  no  bank- 
ruptcy petition  from  which  the  trustee's  title  can  relate  back  (s.  43). 

(6.)  General  rules  under  this  Act  may  be  made  for  the 
purpose  of  carrying  into  effect  the  provisions  of  the 
Debtor's  Act,  1869.1 

*  rr.  265—270. 

Appeals. 

104. — (i.)  Every  court  having  jurisdiction    in   bank- Appeals  in 
ruptcy  under  this  Act  may  review,  rescind,  or  vary  any   * 
order  made  by  it  under  its  bankruptcy  jurisdiction. 

The  Court  will  not  as  a  rule  rehear  a  case  after  the  expiration  of  the 
time — 21  da)rs — limited  for  appeal  {Ex  pte  Brcwn^  In  rejeavons,  L.  R.  9, 
Ch.  304  ;  Ex  pte  RitsOy  In  re  Ritso^  22  Ch.  D.,  529 ;  Ex  pte  Geisel,  In  re 
Stanger^  22  Ch.  D.,  436),  and  ought  not  to  grant  a  rehearing  to  enable  an 
appead  which  would  otherwise  be  too  late  to  be  brought  {In  re  Lister^  Ex 
pte  Simmons^  2  Ch.  D.,  749). 
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8.104. 


Restrictions 
on  appeal. 


Time  for 
appeal. 


Notice  of 
appeal. 


Security  for 
costs  of 
appeal 


The  order  was  reviewed  or  rescinded  in  the  following  cases  {Ex  pte 
London  and  County  Banking  Co.^  In  re  Brown^  L.  R.  l6,  £x].  391 ;  Ex 
pte  Pitt  J  In  re  Goslings  20  Ch.  D.,  308 ;  Ex  pte  Ritso^  In  re  Ritso,  22  Ch. 
D.,  529). 

The  Court  of  Appeal  refused  to  rehear  a  case  pro  formd  or  to  alter  its 
order  for  the  purpose  of  introducing  fresh  evidence  after  an  appeal  to  the 
House  of  Lords  had  been  presented.  The  Court  however  would  have 
rectified  the  order  if  by  a  slip  in  drawing  it  up  the  evidence  had  been 
accidentally  omitted  {Ex pte  Banco  de  Portugal,  In  re  Hooper,  14  Ch.  D.,  i). 

(2.)  Orders  in  bankruptcy  matters  shall,  at  the  instance 
of  any  person  aggrieved,  be  subject  to  appeal  as  follows  : 

(a,)  An  appeal  shall  lie  from  the  order  of  a  county 
court  to  Her  Majesty's  Court  of  Appeal  : 

(jb,)  An  appeal  shall  lie  from  the  order  of  the  High 
Court  to  Her  Majesty's  Court  of  Appeal : 

{c.)  An  appeal  shall,  with  the  leave  of  Her  Majesty's 
Court  of  Appeal,  but  not  otherwise,  lie  from  the 
order  of  that  Court  to  the  House  of  Lords  : 

{d.)  No  appeal  shall  be  entertained  except  in  confor- 
mity with  such  general  rules  ^  as  may  for  the 
time  being  be  in  force  in  relation  to  the  appeal. 

*  rr.  Ill — 116. 

Except  by  leave  of  the  Court,  there  is  no  appeal  from  any  order  made  by 
consent  or  as  to  costs  only  (r.  iii  (i) ),  nor  from  any  order  relating  to  pro- 
perty when  it  is  apparent  from  the  proceedings  that  the  money  or  money's 
worth  involved  does  not  exceed  ^^50  (r.  1 11  (2) ). 

There  is  no  appeal  in  respect  of  the  omission  by  the  Court  appealed  from 
to  exercise  any  discretionary  power  unless  the  Court  shall,  in  its  judgment, 
or  on  application  made  at  the  hearing,  have  expressly  refused  to  exercise 
such  power,  in  which  case  the  refusal  may  be  made  a  ground  of  appeal 
(r.  Ill  (3)). 

No  appeal  can  be  brought  after  the  expiration  of  twenty-one  days  unless 
the  Court  of  Appeal,  under  special  circumstances,  extend  the  time  (r.  112). 

When  an  appeal  is  brought  from  part  only  of  an  order  the  whole  case  is 
not  open  to  the  respondent  on  the  hearing,  who  must  present  a  cross- 
appeid  ;  therefore  notice  of  appeal  from  part  of  an  order  having  been  given 
on  the  last  day  the  time  for  presenting  a  cross-appeal  was  extended  {Ex  pte 
Kiveton  Coal  Co.,  In  re  Phillips^  L.  R.  7,  Ch.  730). 

Upon  entering  an  appeal  the  appellant  must  forthwith  send  a  copy  of  the 
notice  of  appeal  to  the  Registrar  of  the  Court  appealed  from,  and  deliver 
four  days  before  he  intends  to  move  a  similar  notice  to  each  respondent 
(r.  114). 

At  or  before  entering  an  appeal  the  appellant  must  lodge  in  the  High 
Court  the  sum  of  twenty  pounds  as  security  for  the  costs  of  the  appeal. 
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subject  to  the  power  of  the  Court  of  Appeal  to  increase,  diminish,  or  SS. 

dispense  with  such  security  (r.  113).  I04f  I06« 

A  "  person  a^rieved  "  must  be  a  man  who  has  suffered  a  legal  grievance,  

against   whom  a  decision  has   been  pronounced   which  has  wrongfully  Person 
deprived  him  of  something,  or  wrongfully  refused  him  something,  or  wrong-  aggrieved, 
folly  affected  his  title  to  something  {Ex  pte  Sidebotham^  In  re  Sidebothaniy 
14  Ch.  D.,  458.  at  p.  465  ;  Ex  pte  Tucker^  In  re  Tucker y  12  Ch.  D.,  308). 

Where  an  adjudication  has  been  made  upon  the  execution  of  a  bill  of 
sale  as  an  act  of  bankruptcy,  the  bill  of  sale  holder  is  a  person  aggrieved, 
and  entitled  to  apply  to  the  Court  to  annul  it  {,Ex  pte  Learoydj  In  re 
Foulds^  10  Ch.  D.,  3  ;  Ex  pte  Thoday,  In  re  Ellis,  2  Ch.  D.,  229, 
affirmed,  2  Ch.  D.,  797). 

A  person  who  alleges  himself  to  be  a  creditor,  but  has  omitted  for 
many  years  to  prove  his  debt,  cannot  appeal  {Ex  pte  Ditton,  In  re  Woods, 
II  Ch.  D.,  56). 

An  order  made  under  the'Debtors  Act,  1869,  for  the  prosecution  of  a 
bankrupt  and  an  accomplice,  is  not  subject  to  appeal  by  either  of  them 
{Ex  pte  Marsden,  In  re  Marsden,  2  Ch.  D.,  786 ;  Ex  pte  Brown,  In  re 
Appdeby,  2  Ch.  D.,  799). 

As  to  an  appeal  from  an  interpleader  order  made  in  bankruptcy,  see 
Ex  pte  Streeter,  In  re  Morris,  19  Ch.  D.,  216. 

The  Court  of  Appeal  has  all  the  powers,  authority,  and  jurisdiction  vested  Powers  of 
in  the  High  Court  (Jud.  Act,  1873,  s.  19).  Court. 

All  appeals  to  the  Court  of  Appeal  shall  be  by  way  of  rehearing  (Rules 
of  the  Supreme  Court,  1883,  O.  LVIII.,  r.  i). 

The  Court  of  Appeal  abstained  from  deciding  whether  or  not  it  had 
power  to  rehear  a  case  in  which  judgment  had  been  given,  but,  under  the 
circumstances,  declined  to  do  so  {Ex  pte  Banco  de  Portugal,  In  re  Hooper, 
14  Ch.  D.,  I). 

As  to  the  power  of  the  Court  of  Appeal  to  receive  fresh  evidence,  see  Fresh 
Rules  of  the  Supreme  Court,  1883,  O.  LVIII.,  r.  4 ;  Ex  pte  Keighley,  In  evidence. 
re  Wike,  L.   R,  9,  Ch.   667 ;   Ex  pte  Gordon,  In  re  Dixon,  L.  R.  8, 
Ch.  555. 

An  appellant  desirous  of  producing  fresh  affidavits  or  documentary 
evidence  on  the  hearing  of  an  appeal,  should  give  notice  to  the  other  side, 
bat  if  he  wishes  to  have  fresh  witnesses  examined  vivA  voce,  he  must  move 
for  leave  previously  to  the  hearing  {Dicks  v.  Brooks,  13  Ch.  D.,  652 ; 
Hastie  v.  Hastie,  i  Ch.  D.,  562). 

For  the  principles  on  which  the  Court  acts  in  granting  or  refiising  leave,  l>ave  to 
sec  Ex  pte  Attwater,  In  re  Turner,  5  Ch.  D.,  27,  at  p.  33 ;  Ex  pte  Hay-  appeal  to 
man.  In  re  Pulsford,  8  Ch.  D.,  1 1,  at  p.  26  ;  Ex  pte  Jackson,  In  re  Bowes,  House  of 
14  Ch,  D.,  725,  at  p.  747 ;  In  re  Caltkrop,  L.  R.  3,  Ch.  252,  at  p.  256.       Lords. 

Procedure. 

105. — (l.)   Subject  to  the  provisions  of  this  Act  and  to  Discretionary 

general  rules,*  the  costs  of  and  incidental  to  any  pro-  ^^7  ^ 
ceeding  in  Court  under  this  Act  shall  be  in  the  discretion 
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8.  106.     of  the  Court:  Provided  that  where  any  issue  is  tried  by 

a  jury  the  costs  shall  follow  the  event,  unless,  upon  appli- 
cation made  at  the  trial,  for  good  cause  shown,*  the  judge 
before  whom  such  issue  is  tried  shall  otherwise  order.^ 

*  r  r.  98 — 100. 

*  In  detennining  what  is  "good  cause  shown,"  the  whole  of  the  dream- 
stances  are  to  be  taken  into  consideration  {Harnett  v.  Vise^  5  Ex.  D.,  307). 

'  Without  any  special  application  for  the  purpose,  the  Judge  may  deprive 
a  successful  party  of  his  costs  {Tkmir  v.  Heyland,  4  C.  P.  D.,  432; 
Collins  V.  Wekh^  5  C.  P.  D.,  27). 

But  the  Court  cannot  order  a  successful  party  to  pay  the  co|ts  of  his 
opponent  {Foster  v.  Great  Western  Railway  Co,^  8  Q.  B.  D.,  515). 

There  is  no  appeal  as  to  costs  only  except  by  leave  of  the  Court  (r.  1 1  x(i ) ). 

(2).  The  Court  may  at  any  time  adjourn  any  pro- 
ceedings before  it  upon  such  terms,  if  any,  as  it  may  think 
fit  to  impose. 

(3.)  The  Court  may  at  any  time  amend  any  written 
process  or  proceeding  under  this  Act  upon  such  terms,  if 
any,  as  it  may  think  fit  to  impose. 

Formal  defects  or  irregularities  are  not  to  invalidate  proceedings  or 
appointments  (s.  143 ;  see,  too,  r.  260). 

(4.)  Where  by  this  Act  or  by  general  rules,  the  time 
for  doing  any  act  or  thing  is  limited,  the  Court  may 
extend  the  time  either  before  or  after  the  expiration 
thereof,  upon  such  terms,  if  any,  as  the  Court  may  think 
fit  to  impose. 

As  to  the  exercise  of  such  a  discretionary  power,  see  the  judgment  in 
Carter  v.  Stubbs,  6  Q.  B.  D.,  116. 

An  extension  of  time  for  appealing  will  be  granted  ex  debito  JMstitia  to  a 
person  affected  by  the  date  of  the  act  of  bankruptcy  on  which  an  adjudica- 
tion is  founded  if  he  applies  promptly  after  becoming  aware  of  the  fact 
{Expte  Tueker,  In  re  Ticker,  12  Ch.  D.,  308;  see,  too,  Ex pte  Getsel^  Im 
re  Stanger^  22  Ch.  D.,  436). 

The  Court  may  also  under  special  circumstances  and  for  good  cause  shown, 
extend  or  abridge  the  time  appointed  by  the  Rules,  or  any  order  of  the 
Court,  for  doing  any  act  or  taking  any  proceeding  (r.  261). 

(5.)  Subject  to  general  rules,^  the  Court  may  in  any 
matter  take  the  whole  or  any  part  of  the  evidence  either 
viv4  voce,  or  by  interrogatories,  or  upon  affidavit,  or  by 
commission  abroad. 

1  r  r.  58—64. 
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Aa  affidavit  which  has  been  iUed  may  be  withdrawn  ^^^^^^^f  .^'     ,     »»• 
and  until  it  is  read  there  is  no  right  to  crossHaamme  upon  it  {Ex ^<  ChvU,     105-109. 
Inn  Ottaway^  20  Ch.  D.,  126). 

A  deposition  on  the  file,  which  has  been  originaUy  taken  for  anoAer  pur- 
pose,  may  be  used  against  the  deponent  in  any  proceeding  in  the  same 
Sruptcy  (£x  PU  HaU,  In  re  Cooper,  19  Ch.  D..  580);  where  it  is 
intended  to  use  sach  a  deposition,  notice  of  the  intenUon  to  do  so,  and  not 
a  copy  of  the  deposition,  should  be  served  on  the  other  side  (tbtdem). 

In  the  event  of  the  death  of  the  debtor  or  any  witness,  his  deposition  or 
a  copy  purporting  to  bear  the  seal  of  the  Court  may  be  admitted  as 
evidence  (s.  136). 

(6.)  For  the  purpose  of  approving  a  composition  or 
scheme  by  joint  debtors,  the  Court  may,  if  it  thinks  fit, 
and  on  the  report  of  the  official  receiver  that  it  is 
expedient  so  to  do,  dispense  with  the  public  examination 
of  one  of  such  joint  debtors  if  he  is  unavoidably  pre- 
vented from  attending  the  examination  by  illness  or 
absence  abroad 

106.  Where  two  or  more  bankruptcy  petitions  are  ^f^nsoHdation 
presented  against  the  same  debtor   or    against   joint     P^**°*^ 
debtors,  the  Court  may  consolidate  the  proceedings,  or 

any  of  them,  on  such  terms  as  the  Court  thinks  fit 

A  petition  presented  against  one  partner  was  ordered  to  be  consolidated 
with  one  presented  against  the  partners  jointly,  and  it  was  also  held  that 
the  bankrupt  had  no  right  to  oppose  the  consolidation  (Ex  pU  Mackenzie^ 
In  re  Halliwell,  L.  R.  20,  £q.  758). 

107.  Where  the  petitioner  does  not  proceed  with  due  Power  to 
diligence  on  his  petition,  the  Court  may  substitute  as  2jrif%  of 
petitioner  any  other  creditor  to  whom  the  debtor  may  proceedings, 
be  indebted  in  the  amount  required  by  this  Act  in  the 

case  of  the  petitioning  creditor. 

108.  If  a  debtor  by  or  against  whom  a  bankruptcy  f>^,ij„.«,^^ 
petition  has  been  presented  dies,  the  proceedings  in  the  ''^  j^^^^^^^mj^ 
matter  shall,  unless  the  Court  otherwise  orders,  be  (um-  Zaa^T*  ^ 
tinued  as  if  he  were  alive. 

109.  The  Court  may  at  any  time,  for  sufficient  tt^t/m,  l^vw-^  <,,  ^^ 
make  an  order  staying  the  proceedings  under  a  bauik'  ^^^^^^"-^^ 
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88. 

109-112. 


ruptcy  petition,  either  altogether  or  for  a  limited  time, 
on  such  terms  and  subject  to  such  conditions  as  the 
Court  may  think  just 

See  s.  7,  sub-ss.  (4 — 6),  and  s.  14. 

*'  Without  any  special  enactment,  I  do  not  entertain  the  slightest  doubt 
that  the  Court  of  Bankruptcy  has  power  at  any  time,  for  good  reasons,  to 
annul  any  bankruptcy  in  which  an  adjudication  may  have  been  made  "  (per 
Bacon,  C.  J.,  Ex pU  Ashwdrth,  In  re  Hoare^  L.  R.  18,  £q.  705,  at  p.  713}. 


Power  to 
present 
petition 
against  one 
partner. 


Any  creditor  whose  debt  is  sufficient  to  entitle 
him  to  present  a  bankruptcy  petition  against  all  the 
partners  of  a  firm  may  present  a  petition  against  any  one 
or  more  partners  of  the  firm  without  including  the 
others. 


Power  to 

dismiss 
petition 
against  some 
respondents 
only. 


111.  Where  there  are  more  respondents  than  one  to  a 
petition  the  Court  may  dismiss  the  petition  as  to  one  or 
more  of  them,  without  prejudice  to  the  effect  of  the 
petition  as  against  the  other  or  others  of  them. 

The    petition  may  be  heard  separately  or  collectively  as  to  the  re- 
spondents (r.  136). 


Property  of 
partners  to 
be  vested  in 
same  trustee. 


112,  Where  a  receiving  order  has  been  made  on  a 
bankruptcy  petition  against  or  by  one  member  of  a 
partnership,  any  other  bankruptcy  petition  against  or  by 
a  member  of  the  same  partnership  shall  be  filed  in  or 
transferred  to  the  Court  in  which  the  first-mentioned 
petition  is  in  course  of  prosecution,  and,  unless  the  Court 
otherwise  directs,  the  same  trustee  or  receiver  shall 
be  appointed  as  may  have  been  appointed  in  respect  of 
the  property  of  the  first-mentioned  member  of  the  partner- 
ship, and  the  Court  may  give  such  directions  for  con- 
solidating the  proceedings  under  the  petitions  as  it  thinks 
just 

As  to  the  power  of  the  Court  to  transfer  proceedings  generally,  see 
s.  97  (2),  and  to  consolidate  petitions,  s.  106. 
For  form  of  order  of  transfer,  see  Form  No.  23  in  the  Appendix. 
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113.  Where  a  member  of  a  partnership  is  adjudged        88. 
bankrupt,  the  Court  may  authorise  the  trustee  to  com-     113-llp. 
mence  and  prosecute  any  action^  in  the  names  of  the  AcUons  by 
trustee  and  of  the  bankrupt's  partner  ;  and  any  release  ^J"  ^ 
by  such  partner  of  the  debt  or  demand  to  which  the  partners, 
action  relates  shall  be  void ;  but  notice  of  the  application 
for  authority  to  commence  the  action  shall  be  given  to 
him,  and  he   may  show  cause  against  it,  and  on   his 
application  the  Court  may,  if  it  thinks  fit,  direct  that  he 
shall  receive  his  proper  share  of  the  proceeds  of  the  action* 
and  if  he  does  not  claim  any  benefit  therefrom  he  shall 
be  indemnified  against  costs  in  respect  thereof  as  the 
Court  directs. 

^  As  a  rule  the  trustee  cannot  sue  or  defend  an  action,  or  even  employ  a 
solicitor,  without  the  permission  of  the  committee  of  inspection  (s.  57  (2) 
(3)). 

114.  Where  a  bankrupt  is  a  contractor  in  respect  of  Actions  on 
any  contract  jointly  with  any  person  or  persons,  such  J^°^^^*^^'*^*' 
person  or  persons  may  sue  or  be  sued  in  respect  of  the 
contract  without  the  joinder  of  the  bankrupt 

115.  Any  two  or  more  persons,  being  partners,  or  any  t^rtKrA-AU^yj 
person  carrying  on  business  under  a  partnership  name,  m^jrtuUi^n^Uiy 
may  take  proceedings  or  be  proceeded  against  under  thiif 

Act  in  the  name  of  the  firm,  but  in  such  case  the  Court 
may,  on  application  by  any  person  interested,  order  the 
names  of  the  persons  who  are  partners  in  such  firm  or 
the  name  of  such  person  to  be  disclosed  in  such  manner, 
and  verified  on  oath,  or  otherwise  as  the  Court  may 
direct 

Officers. 

116, — (i.)  No  registrar  or  other  officer  attached  to  any  W»af/IIIU«§ 
court  having  jurisdiction  in  bankruptcy  shall^  during  \\\%  ^^^^*^** 
continuance  in   office,  be  capable  of  being  elected  or 
sitting  as  a  member  of  the  House  of  Commons. 

(2.)  No  registrar  or  official  receiver  or  other  officer 
attached  to  any  such  court  shall,  during  his  continuance 
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88. 

116-118. 


Enforcement 
of  ordei-s  of 
courts 
throughout 
the  United 
Kingdom. 


Courts  to  be 
auxiliary  to 
each  other. 


in  office,  either  directly  or  indirectly,  by  himself,  his  clerk, 
or  partner,  act  as  solicitor  in  any  proceeding  in  bank- 
ruptcy or  in  any  prosecution  of  a  debtor  by  order  of  the 
Court,  and  if  he  does  so  act  he  shall  be  liable  to  be  dis- 
missed from  office. 

Provided  that  nothing  in  this  section  shall  affect  the 
right  of  any  registrar  or  officer  appointed  before  the 
passing  of  this  Act  to  act  as  solicitor  by  himself,  his 
clerk,  or  partner  to  the  extent  permitted  by  section 
sixty-nine  of  the  Bankruptcy  Act,  1 869. 

The  disqualifications  imposed  on  Registrars,  official  receivers,  and  other 
officers  by  this  section  are  greater  than  those  prescribed  by  section  69  of  the 
Act  of  1869  ;  for  by  that  section  a  Registrar  or  other  officer  was  only  pro- 
hibited from  practising  as  a  solicitor  in  any*  proceeding  in  bankruptcy  **in 
any  Court  of  which  he  was  registrar  or  officer,  or  in  any  appeal  from  such 
Court,  or  in  any  prosecution  of  a  bankrupt  by  order  of  such  Court."  The 
omission  of  these  words  of  limitation  cause  the  prohibition  to  extend  to 
bankruptcy  practice  in  all  Courts,  except  as  to  those  Registrars  or  officers 
who  were  appointed  before  the  passing  of  this  Act,  25th  August,  1S83. 

Orders  and  Warrants  of  Court 

117,  Any  order  made  by  a  court  having  jurisdiction 
in  bankruptcy  in  England  under  this  Act  shall  be  en- 
forced in  Scotland  and  Ireland  in  the  courts  having 
jurisdiction  in  bankruptcy  in  those  parts  of  the  United 
Kingdom  respectively,  in  the  same  manner  in  all  respects 
as  if  the  order  had  been  made  by  the  Court  hereby  re- 
quired to  enforce  it ;  and  in  like  manner  any  order  made 
by  a  court  having  jurisdiction  in  bankruptcy  in  Scotland 
shall  be  enforced  in  England  and  Ireland,  and  any  order 
made  by  a  court  having  jurisdiction  in  bankruptcy  in 
Ireland  shall  be  enforced  in  England  and  Scotland  by 
the  courts  respectively  having  jurisdiction  in  bankruptcy 
in  the  part  of  the  United  Kingdom  where  the  orders 
may  require  to  be  enforced,  and  in  the  same  manner  in 
all  respects  as  if  the  order  had  been  made  by  the  Court 
required  to  enforce  it  in  a  case  of  bankruptcy  within  its 
own  jurisdiction. 

118,  The  High  Court,  the  county  courts,  the  courts 
having  jurisdiction  in  bankruptcy  in  Scotland  and  Ire- 
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land,  and  every  British  court  elsewhere  having  jurisdiction  ss. 
in  bankruptcy  or  insolvency,  and  the  officers  of  those  ''8-120. 
courts  respectively,  shall  severally  act  in  aid  of  and  be 
auxiliary  to  each  other  in  all  matters  of  bankruptcy, 
and  an  order  of  the  court  seeking  aid,  with  a  request  to 
another  of  the  said  courts,  shall  be  deemed  sufficient  to 
enable  the  latter  court  to  exercise,  in  regard  to  the 
matters  directed  by  the  order,  such  jurisdiction  as  either 
the  court  which  made  the  request,  or  the  court  to  which 
the  request  is  made,  could  exercise  in  regard  to  similar 
matters  within  their  respective  jurisdictions. 

The  London  Bankruptcy  Court  having  directed  that  the  aid  of  a  County 
Court  be  sought  to  hear  and  determine  a  certain  matter,  and  that  the  order 
made  thereon  be  transmitted  to  the  London  Court,  it  was  held  that  the 
Judge  of  the  London  Bankruptcy  Court  could  review  the  order  {£x  pte 
FleUher^  In  re  Vaughatiy  6  Ch.  D.,  350). 

119. — (i.)  Any  warrant  of  a  court  having  jurisdiction  Warrants  of 
in  bankruptcy  in  England  may  be  enforced  in  Scotland,  courts!^'^^ 
Ireland,  the  Isle  of  Man,  the  Channel  Islands,  and  else- 
where in  Her  Majesty's  dominions,  in  the  same  manner 
and  subject  to  the  same  privileges  in  and  subject  to 
which  a  warrant  issued  by  any  justice  of  the  peace 
against  a  person  for  an  indictable  offence  against  the 
laws  of  England  may  be  executed  in  those  parts  of  Her 
Majesty's  dominions  respectively  in  pursuance  of  the 
Acts  of  Parliament  in  that  behalf 

(2.)  A  search  warrant  issued  by  a  court  having  juris- 
diction in  bankruptcy  for  the  discovery  of  any  property 
of  a  debtor  may  be  executed  in  manner  prescribed  or  in 
the  same  manner  and  subject  to  the  same  privileges  in 
and  subject  to  which  a  search  warrant  for  property 
supposed  to  be  stolen  may  be  executed  according  to 
law. 

Warrants  may  be  addressed  to  such  officer  of  the  High  Court,  or  to  such 
high  bailiff  or  officer  of  any  County  Court  as  the  Court  may  direct  (r.  75). 

120.  Where  the  Court  commits  any  person  to  prison,  Commitment 
the  commitment  may  be  to  such  convenient  prison  as  *®  P"^*** 
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88.        the  Court  thinks  expedient,  and  if  the  gaoler  of  any 
120,    121.  prison  refuses  to  receive  any  prisoner  so  committed  he 
shall  be  liable  for  every  such  refusal  to  a  fine  not  exceed- 
ing one  hundred  pounds. 

An  application  to  the  Court  to  commit  must  be  supported  by  affidavit 
and  filed  (r.  77).  Anti,  subject  to  the  power  of  the  Court  to  commii  forth- 
with under  s.  102  (5),  notice  of  the  application  must  be  personally 
served  three  clear  days  before  the  day  fixed  for  the  hearing  (r.  78). 


PART  VII. 
Small  Bankruptcies. 


Summary  '\^^  When   a   petition  is  presented  by  or  against  a 

in  small  cases,  debtor,  if  the  Court  is  satisfied  by  aflRdavit  or  otherwise, 
or  the  oflficial  receiver  reports^  to  the  Court  that  the 
property  of  the  debtor  is  not  likely  to  exceed  in  value 
three  hundred  pounds,  the  Court  may  make  an  order* 
that  the  debtor's  estate  be  administered  in  a  summarj'^ 
manner,  and  thereupon  the  provisions  of  this  Act  shall 
be  subject  to  the  following  modifications : 

^  r.  198,  and  Form  No.  33  in  the  Appendix. 
'  Form  No.  34  in  the  Appendix. 

(i.)  If  the  debtor  is  adjudged  bankrupt  the  ofBcial 
receiver  shall  be  the  trustee  in  the  bankruptcy  : 

(2.)  There  shall  be  no  committee  of  inspection,  but  the 
official  receiver  may  do  with  the  permission  of 
the  Board  of  Trade  all  things  which  may  be 
done  by  the  trustee  with  the  permission  of  the 
committee  of  inspection  r^ 

'  ss.  57  and  64. 

(3.)  Such  other  modifications  may  be  made  in  the 
provisions  of  this  Act  as  may  be  prescribed  by 
general  rules  ^  with  the  view  of  saving  expense 
and  simplifying  procedure  ;  but  nothing  in  this 
section  shall  permit  the  modification  of  the 
provisions  of  this  Act  relating  to  the  examina- 
tion ^  or  discharge  of  the  debtor  \^ 

^  Important  modifications  are  prescribed  by  r.  199. 

*  s.  17. 

'  ss.  28  and  29. 
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Provided  tliat  the  creditors  may  at  any  time,  by  special        ss. 
resolution,   resolve  that   some    person   other  than    the    121,  122. 
official  receiver  be  appointed  trustee  in  the  bankruptcy, 
and  thereupon  the  bankruptcy  shall   proceed  as  if  an 
order  for  summary  administration  had  not  been  made. 


1CK!. — (i.)  Where  a  judgment  has  been  obtained  in  a  Power  for 
county  court  and  the  debtor  is  unable  to  pay  the  amount  to  msOce^"' 
forthwith,   and    alleges    that    his    whole    indebtedness  administration 

.  - .        ,.  -  1.1.       order  instead 

amounts  to  a  sum  not  exceeding  fifty  pounds,  inclusive  of  order  for 
of  the   debt   for  which  the  judgment  is  obtained,  the  py^J^'*^  ^y 

instalnients* 

county  court  may  make  an  order  providing  for  the 
administration  of  his  estate,  and  for  the  payment  of  his 
debts  by  instalments  or  otherwise,  and  either  in  full  or  to 
such  extent  as  to  the  county  court  under  the  circum- 
stances of  the  case  appears  practicable,  and  subject  to 
any  conditions  as  to  his  future  earnings  or  income  which 
the  court  may  think  just 

(2.)  The  order  shall  not  be  invalid  by  reason  only  that 
the  total  amount  of  the  debts  is  found  at  any  time  to 
exceed  fifty  pounds,  but  in  such  case  the  county  court 
may,  if  it  thinks  fit,  set  aside  the  order. 

(3.)  Where,  in  the  opinion  of  the  county  court  in 
which  the  judgment  is  obtained,  it  would  be  inconvenient 
that  that  court  should  administer  the  estate,  it  shall 
cause  a  certificate  of  the  judgment  to  be  forwarded  to 
the  county  court  in  the  district  of  which  the  debtor  or 
the  majority  of  the  creditors  resides  or  reside,  and  there- 
upon the  latter  county  court  shall  have  all  the  powers 
which  it  would  have  under  this  section,  had  the  judg- 
ment been  obtained  in  it. 

(4.)  Where  it  appears  to  the  registrar  of  the  county 
court  that  property  of  the  debtor  exceeds  in  value  ten 
pounds,  he  shall,  at  the  request  of  any  creditor,  and 
without  fee,  issue  execution  against  the  debtor's  goods, 
but  the  household  goods,  wearing  apparel,  and  bedding 
of  the  debtor  or  his  family,  and  the  tools  and  implements 


144  7%r  BankrupUy  Act,  1883. 

8. 122.  of  his  trade  to  the  value  in  the  aggr^;ate  of  twenty 
pounds,  shall  to  that  extent  be  protected  from  seizure. 

(5.)  When  the  order  is  made  no  creditor  shall  have 
any  remedy  against  the  person  or  property  of  the  debtor 
in  respect  of  any  debt  which  the  debtor  has  notified  to  a 
county  court,  except  with  the  leave  of  that  county  court, 
and  on  such  terms  as  that  court  may  impose  ;  and  any 
county  court  or  inferior  court  in  which  proceedings  are 
pending  against  the  debtor  in  respect  of  any  such  debt 
shall,  on  receiving  notice  of  the  order,  stay  the  proceed- 
ings, but  may  allow  costs  already  incurred  by  the 
creditor,  and  such  costs  may,  on  application,  be  added  to 
the  debt  notified. 

(6.)  If  the  debtor  makes  default  in  payment  of  any 
instalment  payable  in  pursuance  of  any  order  under  this 
section,  he  shall,  unless  the  contrary  is  proved,  be  deemed 
to  have  had  since  the  date  of  the  order  the  means  to  pay 
the  sum  in  respect  of  which  he  has  made  default  and  to 
have  refused  or  neglected  to  pay  the  same. 

(7.)  The  order  shall  be  carried  into  efTect  in  such 
manner  as  may  be  prescribed  by  general  rules.^ 

^  The  Rules  and  Fonns  made  under  this  section  are  set  out  infrit. 

(8.)  Money  paid  into  court  under  the  order  shall  be 
appropriated  first  in  satisfaction  of  the  costs  of  the 
plaintiff  in  the  action,  next  in  satisfaction  of  the  costs 
of  administration  (which  shall  not  exceed  two  shillings 
in  the  pound  on  the  total  amount  of  the  debts)i  and  then 
in  liquidation  of  debts  in  accordance  with  the  order. 

^  Fees  and  Percentages,  Table  £.,  inJriL 

(9.)  Notice  of  the  order  shall  be  sent  to  the  registrar 
of  county  court  judgments,  and  be  posted  in  the  office 
of  the  county  court  of  the  district  in  which  the  debtor 
resides,  and  sent  to  every  creditor  notified  by  the  debtor, 
or  who  has  proved. 

(10.)  Any  creditor  of  the  debtor,  on  proof  of  his  debt 
before  the  registrar,  shall  be  entitled  to  be  scheduled  as 
a  creditor  of  the  debtor  for  the  amount  of  his  proof.  - 
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(11.)  Any  creditor  may   in  the   prescribed   manner        88. 
object  to  any  debt  scheduled,  or  to  the  manner  in  which    122-125. 
payment  is  directed  to  be  made  by  instalments. 

(12.)  Any  person  who  after  the  date  of  the  order 
becomes  a  creditor  of  the  debtor,  shall,  on  proof  of  his 
debt  before  the  registrar,  be  scheduled  as  a  creditor  of 
the  debtor  for  the  amount  of  his  proof,  but  shall  not  be 
entitled  to  any  dividend  under  the  order  until  those 
creditors  who  are  scheduled  as  having  been  creditors 
before  the  date  of  the  order  have  been  paid  to  the 
extent  provided  by  th^  order. 

(13.)  When  the  amount  received  under  the  order  is 
sufficient  to  pay  each  creditor  scheduled  to  the  extent 
thereby  provided,  and  the  costs  of  the  plaintiff  and  of 
the  administration,  the  order  shall  be  superseded,  and 
the  debtor  shall  be  discharged  from  his  debts  to  the 
scheduled  creditors. 

(14.)  In  computing  the  salary  of  a  registrar  under  the 
County  Courts  Acts  every  creditor  scheduled,  not  being 
a  judgment  creditor,  shall  count  as  a  plaint. 


PART  VIII. 

Supplemental  Provisions. 

Application  of  Act. 

123.  A  receiving  order  shall  not  be  made  against  any  Exclusion  of 

^.  .      ^  _^  !-•  •   ^-  partnerships 

corporation,  or  against  any  partnership  or  association,  or  and  com- 
company  registered  under  the  Companies  Act,  1 862.         panics. 

124,  If  a  person  having  privilege  of  Parliament  com-  Privilege  of 
mits  an  act  of  bankruptcy,  he  may  be  dealt  with  under 

this  Act  in  like  manner  as  if  he  had  not  such  privilege. 

125, — (i.)  Any  creditor  of  a  deceased  debtor  whose  Admjnistra- 
debt  would  have  been  sufficient  to  support  a  bankruptcy  ^°"^  ^°^' 
petition  against  such  debtor,  had  he  been  alive,  may  pre-  estate  of 
sent  to  the  court  a  petition  in  the  prescribed    form^  ^^^^^ 
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••  126.  praying  for  an  order  for  the  administration  of  die  estate 
of  the  deceased  debtor,  according  to  the  Law  of  Bank- 
ruptcy. 

'  r.  200,  and  Fonn  No.  ii  in  the  Appendix. 

(2.)  Upon  the  prescribed  notice  being  given  to  the 
legal  personal  representative  of  the  deceased  debtor/  the 
court  may,  in  the  prescribed  manner,^  upon  proof  of  the 
petitioner's  debt,  unless  the  court  is  satisfied  that  there  is 
a  reasonable  probability  that  the  estate  will  be  sufficient 
for  the  payment  of  the  debts  owing  by  the  deceased, 
make  an  order  for  the  administration  in  bankruptcy^ 
of  the  deceased  debtor's  estate,  or  may  upon  cause  shown 
dismiss  such  petition  with  or  without  costs. 

^  r.  201.  'r.  202  and  Form  No.  31  in  the  Appendix. 

(3.)  An  order  of  administration  under  this  section  shall 
not  be  made  until  the  expiration  of  two  months  from  the 
date  of  the  grant  of  probate  or  letters  of  administration, 
unless  with  the  concurrence  of  the  legal  personal  repre- 
sentative of  the  deceased  debtor,  or  unless  the  petitioner 
proves  to  the  satisfaction  of  the  court  that  the  debtor 
committed  an  act  of  bankruptcy  within  three  months 
prior  to  his  decease. 

(4.)  A  petition  for  administration  under  this  section 
shall  not  be  presented  to  the  court  after  proceedings  have 
been  commenced  in  any  court  of  justice  for  the  admin- 
istration of  the  deceased  debtor's  estate,  but  that  court 
may  in  such  case,  on  the  application  of  any  creditor,  and 
on  proof  that  the  estate  is  insufficient  to  pay  its  debts, 
transfer  the  proceedings  to  the  court  exercising  juris- 
diction in  bankruptcy,  and  thereupon  such  last-mentioned 
court  mjiy,  in  the  prescribed »  manner,  make  an  order  for 
the  administration  of  the  estate  of  the  deceased  debtor, 
and  the  like  consequences  shall  ensue  as  under  an  ad- 
ministration order  made  on  the  petition  of  a  creditor. 

*  Form  No.  3a  in  the  Appendix. 

(5.)  Upon  an  order  being  made  for  the  administration 
of  a  deceased  debtor's  estate,  the  property  of  the  debtor 
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shall  vest  in  the  official  receiver  of  the  court,  as  trustee     8.  125. 
thereof,  and  he  shall  forthwith  proceed  to  realise  and  dis-       """ 
tribute  the  same  in  accordance  with  the  provisions  of 
this  Act 

(6.)  With  the  modifications  herein-after  mentioned,  all 
the  provisions  of  Part  1 11.^  of  this  Act,  relating  to  the 
administration  of  the  property  of  a  bankrupt,  shall,  so  far 
as  the  same  are  applicable,  apply  to  the  case  of  an 
administration  order  under  this  section  in  like  manner  as 
to  an  order  of  adjudication  under  this  Act 

1  ss.  37-^5- 

(7.)  In  the  administration  of  the  property  of  the 
deceased  debtor  under  an  order  of  administration,  the 
official  receiver  shall  have  regard  to  any  claim  by  the 
legal  personal  representative  of  the  deceased  debtor  to 
payment  of  the  proper  funeral  and  testamentary  expenses 
incurred  by  him  in  and  about  the  debtor's  estate,  and 
such  claims  shall  be  deemed  a  preferential  debt  under 
the  order,  and  be  payable  in  full,  out  of  the  debtor's 
estate,  in  priority  to  all  other  debts. 

(8.)  If,  on  the  administration  of  a  deceased  debtor's 
estate,  any  surplus  remains  in  the  hands  of  the  official 
receiver,  after  payment  in  full  of  all  the  debts  due  from 
the  debtor,  together  with  the  costs  of  the  administration 
and  interest  as  provided  by  this  Act  in  case  of  bank- 
ruptcy, such  surplus  shall  be  paid  over  to  the  legal 
personal  representative  of  the  deceased  debtor's  estate, 
or  dealt  with  in  such  other  manner  as  may  be  prescribed. 

(9.)  Notice  to  the  legal  personal  representative  of  a 
deceased  debtor  of  the  presentation  by  a  creditor  of  a 
petition  under  this  section  shall,  in  the  event  of  an  order 
for  administration  being  made  thereon,  be  deemed  to  be 
equivalent  to  notice  of  an  act  of  bankruptcy,  and  after 
such  notice  no  payment  or  transfer  of  property  made  by 
the  legal  personal  representative  shall  operate  as  a  dis- 
charge to  him  as  between  himself  and  the  official  receiver  ; 
save  as  aforesaid  nothing  in  this  section  shall  invalidate 

any  payment  made  or  any  act  or  thing  done  in  good 

L  2 
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88.        faith  by  the  legal  personal  representative  before  the  date 
126-127.   of  the  order  for  administration. 

(10.)  Unless  the  context  otherwise  requires,  "court," 
in  this  section,  means  the  court  within  the  jurisdiction  of 
which  the  debtor  resided  or  carried  on  business  for  the 
greater  part  of  the  six  months  immediately  prior  to  his 
decease  ;  "  creditor  "  means  one  or  more  creditors  quali- 
fied to  present  a  bankruptcy  petition,  as  in  this  Act 
provided.' 

1 8.6. 

(11.)  General  rules,  for  carrying  into  effect  the  pro- 
visions of  this  section,  may  be  made  in  the  same  manner 
and  to  the  like  effect  and  extent  as  in  bankruptcy. 

debts^on-  °        126,  No  person,  not  being  a  trader  within  the  meaning 
^ctedi^ore  of  the  Bankruptcy  Act,  1861,  shall  be  adjudged  bank- 
rupt in  respect  of  a  debt  contracted  before  the  passing  of 
that  Act 

The  passing  of  that  Act  refers  to  6th  August,  i86i,  the  day  on  which  it 
received  the  Royal  assent,  and  not  to  the  date  when  it  came  into  operation 
{£xpt€  Rashleigh,  In  re  DcUull^  2  Ch.  D.,  9,  reversing^  on  this  pointy  s,  c, 
L.  R.  20,  £q.  782.) 

General  Ruks, 

Power  to  make     127, — (i)  The   Lord   Chancellor  may  from  time  to 
general  rules,   ^j^^^^  ^j^j^  ^^ie    concurrence   of  the   President  of    the 

Board  of  Trade,  make,  revoke,  and  alter  general  rules 
for  carrying  into  effect  the  objects  of  this  Act. 

(2.)  All  general  rules  made  under  the  foregoing  pro- 
visions of  this  section  shall  be  laid  before  Parliament 
within  three  weeks  after  they  are  made  if  Parliament  is 
then  sitting,  and  if  Parliament  is  not  then  sitting,  within 
three  weeks  after  the  beginning  of  the  then  next  session 
of  Parliament,  and  shall  be  judicially  noticed,  and  shall 
have  effect  as  if  enacted  by  this  Act. 

(3.)  Such  general  rules  as  may  be  required  for  pur- 
poses of  this  Act  may  be  made  at  any  time  after  the 
passing  of  this  Act. 

(4.)  Provided  always,  that  the  said  general  rules,  so 


The  Bankruptcy  Act^  1883.  149 

made,  revoked,  or  altered,  shall  not  extend  thejurisdic-        8S. 
tion  of  the  court  '  27-130 . 

(5.)  After  the  commencement  of  this  Act  no  general 
rule  under  the  provisions  of  this  section  shall  come  into 
operation  until  the  expiration  of  one  month  after  the 
same  has  been  made  and  issued. 

Fees^  SalarieSy  Expenditurey  and  Returns, 

128, — (i-)  The  Lord  Chancellor  may,  with  the  sanction  Fees  and 
of  the  Treasury,  from  time  to  time  prescribe  a  scale  of  'c™"'^^'^^*^'** 
fees  and  percentages  to  be  charged  for  or  in  respect  of 
proceedings  under  this  Act ;  and  the  Treasury  shall 
direct  by  whom  and  in  what  manner  the  same  are  to  be 
collected,  accounted  for,  and  to  what  account  they  shall 
be  paid.  The  Board  of  Trade,  with  the  concurrence  of 
the  Treasury,  shall  direct  whether  any  and  what  re- 
muneration is  to  be  allowed  to  any  officer  of,  or  person 
attached  to,  the  Board  of  Trade,  performing  any  duties 
under  this  Act,  and  may  from  time  to  time  vary,  increase,  ^^  •. 

or  diminish  such  remuneration  as  they  may  see  fit. 

(2.)  This  section  shall  come  into  operation  on  the 
passing  of  this  Act 

129. — (i-)  The  Lord  Chancellor,  with  the  concurrence  judicial 
of  the  Treasury,  shall  direct  whether  any  and  what  re-  salanes,  &c. 
muneration  is  to  be  alio  ved  to  any  person  (other  than  an 
officer  of  the  Board  of  Trade)  performing  any  duties 
under  this  Act,  and  may  from  time  to  time  vary,  increase, 
or  diminish  such  remuneration  as  he  may  think  fit. 

(2.)  This  section  shall  come  into  operation   on    th/*^* 
passing  of  this  Act 

130. — (i-)  The  Treasury  shall  annually  cause  to  be  Annual 
prepared  and  laid  before  both  Houses  of  Parliament  an  *^^p^\nd 
account  for  the  year  ending  with  the  thirty-first  day  of  expenditure 
March,  showing  the  receipts  and  expenditure  during  that  b^nkrupfcy  ^ 
year  in  respect  of  bankruptcy  proceedings,  whether  com-  proceedings. 
menced  under  this  or  any  previous  Act,  and  the  provisions 
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88. 

130.132. 


of  section  twenty-eight  of  the  Supreme  Court  of  Judica- 
ture Act,  1875,  shall  appjy  to  the  account  as  if  the 
account  had  been  required  by  that  section. 

(2.)  The  accounts  of  the  Board  of  Trade,  under  this 
Act,  shall  be  audited  in  such  manner  as  the  Treasury 
from  time  to  time  direct,  and,  for  the  purpose  of  the 
account  to  be  laid  before  Parliament,  the  Board  of  Trade 
shall  make  such  returns,  and  give  such  information  as 
the  Treasury  may  from  time  to  time  direct 


Returns  by 
bankruptcy 
officers* 


131,  The  registrars  and  other  officers  of  the  courts 
acting  in  bankruptcy  shall  make  to  the  Board  of  Trade 
such  returns  of  the  business  of  their  respective  courts 
and  offices,  at  such  times  and  in  such  manner  and  form 
as  may  be  prescribed,^  and  from  such  returns  the  Board 
of  Trade  shall  cause  books  to  be  prepared  which  shall, 
under  the  regulations  of  the  Board,  be  open  for  public 
information  and  searches. 

The  Board  of  Trade  shall  also  cause  a  general  annual 
report  of  all  matters,  judicial  and  financial,  within  this 
Act,  to  be  prepared  and  laid  before  both  Houses  of  Par- 
liament 

*  rr.  205  and  ao6.  Forms  Nos.  125  and  126  in  the  Appendix. 


Gazette  to  be 
evidence. 


Evidence, 

132. — (i.)  A  copy  of  the  London  Gazette  containing 
any  notice  inserted  therein  in  pursuance  of  this  Act  shall 
be  evidence  of  the  facts  stated  in  the  notice. 

(2.)  The  production  of  a  copy  of  the  London  Gazette 
containing  any  notice  of  a  receiving  order,  or  of  an  order 
adjudging  a  debtor  bankrupt,  shall  be  conclusive  evi- 
dence in  all  legal  proceedings*  of  the  order  having  been 
duly  made,«  and  of  its  date. 

*  "  All  legal  proceedings"  include  criminal  {Reg,  v.  Ltvi^  Leigh  &  Cave, 
C.  C,  597). 

^  So  long  as  the  order  stands.  But  this  does  not  estop  any  person  whose 
rights  are  affected  by  the  adjudication,  or  by  an  act  of  bankruptcy  on  whi^ 
it  is  founded,  from  taking  proceedings  to  annul  it  {Ex  pU  Leariyd^  In  rv 
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FottldSy  10  Ch.  D.,  3  ;  Ex pte  Tucker,  In  re  Tucker,  12  Ch.  D.,  308) ;  even  88. 

after  the  time  limited  for  appealing— twenty-one  days— has  expired  {Exptc    132-136. 

Gciself  In  re  Stanger^  22  Ch.  D.,  436 ;  Ex  pte  Tucker^  suprh  \  cf.  In  re         

Johnson^  Ex  pte  Wigg^  12  Ch.  D.,  905). 

The  effect  of  the  section  really  is  to  make  a  copy  of  the  London  Gauite 
evidence  of  the  receiving  order  and  of  its  date  where  it  is  necessary  to  prove 
them,  and  so  to  dispense  with  other  proof  of  these  facts  {Ex  pte  Lindsay ^ 
In  re  Lindsay^  L.  R.  19,  £q.  52,  at  p.  55). 

« 

133. — (i-)  A  minute  of  proceedings  at  a  meeting  of  Evidence  of 
creditors  under  this  Act,  signed  at  the  same  or  the  next  at  meeting 
ensuing  meeting,  by  a  person  describing  himself  as,  or  of  creditors, 
appearing  to  be,  chairman  of  the  meeting  at  which  the 
minute  is  signed,^  shall  be  received  in  evidence  without 
further  proof. 

^  Sch.  I.,  s.  25. 

It  is  the  duty  of  the  trustee  to  keep  proper  books  and  to  cause  the 
minutes  to  be  entered  ;  any  creditor  personally,  or  by  agent,  may  inspect 
them  subject  to  the  control  of  the  Court  (s.  80). 

(2.)  Until  the  contrary  is  proved,  every  meeting  of 
creditors  in  respect  of  the  proceedings  whereof  a  minute 
has  been  so  signed  shall  be  deemed  to  have  been  duly 
convened  and  held,  and  all  resolutions  passed  or  pro- 
ceedings had  thereat  to  have  been  duly  passed  or  had. 

134,  Any  petition  or  copy  of  a  petition  in  bankruptcy,  Evidence  of 
any  order  or  certificate  or  copy  of  an  order  or  certificate  ^a^rupt^*.  ^^ 
made  by  any  Court  having  jurisdiction  in  bankruptcy, 

any  instrument  or  copy  of  an  instrument,  affidavit,  or 
document  made  or  used  in  the  course  of  any  bankruptcy 
proceedings,  or  other  proceedings  had  under  this  Act, 
shall,  if  it  appears  to  be  sealed  with  the  seal  of  any 
Court  having  jurisdiction  in  bankruptcy,^  or  purports  to 
to  be  signed  by  any  judge  thereof,  or  is  certified  as  a 
true  copy  by  any  registrar  thereof,  be  receivable  in 
evidence  in  all  legal  proceedings  whatever. 

»  8.  137. 

135,  Subject  to  general  rules,^  any  affidavit  to  be  used  Swearing  of 
in  a  bankruptcy  court  may  be  sworn  before  any  person  *®^*^^ 
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88a 

l36-l'38. 


Death  of 
witness. 


authorised  to  administer  oaths  in  the  High  Court,  or 
in  the  Court  of  Chancery  of  the  county  palatine  of 
Lancaster,  or  before  any  registrar  of  a  bankruptcy  court, 
or  before  any  officer  of  a  bankruptcy  court  authorised 
in  writing  on  that  behalf  by  the  judge  of  the  Court,'  or, 
in  the  case  of  a  person  residing  in  Scotland  or  in 
Ireland,  before  a  judge  ordinary,  magistrate,  or  justice  of 
the  peace,  or,  in  the  case  of  a  person  who  is  out  of  the 
Kingdom  of  Great  Britain  and  Ireland,  before  a  magis- 
trate or  justice  of  the  peace  or  other  person  qualified  to 
administer  oaths  in  the  country  where  he  resides  (he 
being  certified  to  be  a  magistrate  or  justice  of  the  peace, 
or  qualified  as  aforesaid  by  a  British  minister  or  British 
consul,  or  by  a  notary  public). 

'  r.  48.  '  See  an  Order  of  ist  January,  1884,  infr^ 

136.  In  case  of  the  death  of  the  debtor  or  his  wife,  or  of 
a  witness  whose  evidence  has  been  received  by  any 
Court  in  any  proceeding  under  this  Act,  the  deposition 
of  the  person  so  deceased,  purporting  to  be  sealed  with 
the  seal  of  the  Court,  or  a  copy  thereof  purporting  to  be 
so  sealed,  shall  be  admitted  as  evidence  of  the  matters 
therein  deposed  to. 


Bankruptcy 
Courts  to 
have  seals. 


137.  Every  Court  having  jurisdiction  in  bankruptcy 
under  this  Act  shall  have  a  seal  describing  the  Court  in 
such  manner  as  may  be  directed  by  order  of  the  Lord 
Chancellor,  and  judicial  notice  shall  be  taken  of  the  seal, 
and  of  the  signature  of  the  judge  or  registrar  of  any  such 
Court,  in  all  legal  proceedings. 


Certificate  of 
appointment 
of  trustee. 


Appeal  from 
Board  of 
Trade  to 
-^^Xayx  Court. 


138.  A  certificate  of  the  Board  of  Trade  that  a  person 
has  been  appointed  trustee  under  this  Act,  shall  be  con- 
clusive evidence  of  his  appointment. 

139.  Where  by  this  Act  an  appeal  to  the  High  Court 
is  given  against  any  decision  of  the  Board  of  Trade,  or 
of  the  official  receiver,  the   appeal  shall   be  brought 
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within  twenty-one  days  from  the  time  when  the  decision         ss. 
appealed  against  is  pronounced  or  made.  140,    141. 

140. — (i.)  AH  documents  purporting  to  be  orders  or  Proceedings 
certificates  made  or  issued  by  the  Board  of  Trade,  and  xrS^ 
to  be  sealed  with  the  seal  of  the  Board,  or  to  be  signed 
by  a  secretary  or  assistant  secretary  of  the  Board,  or  any 
person  authorised  in  that  behalf  by  the  President  of  the 
Board,  shall  be  received  in  evidence,  and  deemed  to  be 
such  orders  or  certificates  without  further  proof  unless 
the  contrary  is  shown. 

(2.)  A  certificate  signed  by  the  President  of  the  Board 
of  Trade  that  any  order  made,  certificate  issued,  or  act 
done,  is  the  order,  certificate,  or  act  of  the  Board  of 
Trade  shall  be  conclusive  evidence  of  the  fact  so  certified. 

Time. 

141. — (i.)  Where  by  this  Act  any  limited  time  from  Computation 
or  after  any  date  or  event  is  appointed  or  allowed  for 
the  doing  of  any  act  or  the  taking  of  any  proceeding, 
then  in  the  computation  of  that  limited  time  the  same 
shall  be  taken  as  exclusive  of  the  day  of  that  date  or  of 
the  happening  of  that  event,  and  as  commencing  at  the 
beginning  of  the  next  following  day ;  and  the  act  or 
proceeding  shall  be  done  or  taken  at  latest  on  the  last 
day  of  that  limited  time  as  so  computed,  unless  the  last 
day  is  a  Sunday,  Christmas  Day,  Good  Friday,  or 
Monday  or  Tuesday  in  Easter  Week,  or  a  day  appointed 
for  public  fast,  humiliation,  or  thanksgiving,  or  a  day  on 
which  the  Court  does  not  sit,^  in  which  case  any  act  or 
proceeding  shall  be  considered  as  done  or  taken  in  due 
time  if  it  is  done  or  taken  on  the  next  day  after- 
wards, which  shall  not  be  one  of  the  days  in  this  section 
specified. 

(2.)  Where  by  this  Act  any  act  or  proceeding  is 
directed  to  be  done  or  taken  on  a  certain  day,  then  if 
that  day  happens  to  be  one  of  the  days  in  this  section 
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88.        specified,  the  act  or  proceeding  shall  be  considered  as 
1_^'    done  or  taken  in  due  time  if  it  is  done  or  taken  on  the 

next  day  afterwards,  which  shall  not  be  one  of  the  days 

in  this  section  specified. 

^  "  A  day  on  which  the  Court  does  not  sit "  means  a  day  on  which  the 
offices  of  the  Court  are  closed  (r.  3  (3) ). 

Where  the  time  limited  for  doing  any  act  or  thing  is  less  than  six  days, 
Sunday,  Christmas  Day,  Good  Friday,  Monday  and  Tuesday  in  Easter 
week,  and  any  other  day  on  which  the  ofEces  of  the  Court  are  wholly 
closed,  shall  be  excluded  in  computing  such  time  (r.  3  (2) ). 

Three  clear  days'  notice  was  required — the  last  of  the  diree  ^j% 
happened  to  be  a  Sunday  :  Held,  that  it  was  not  to  be  reckoned  in  the 
computation  of  time,  and  that  a  notice  served  for  the  next  day,  Monday, 
was  irregular  {Expte  Ferrige^  In  re  Ferrige^  L.  R.  20,  Eq.  289). 

Notices, 

Service  of  142.  AH  notices  and  other  documents  for  the  service  of 

notices.  which  no  special  mode  is  directed  may  be  sent  by  pre- 

paid post  letter*  to  the  last  known  address  of  the  person 
to  be  served  therewith. 

^  The  letter  must  be  registered  (r.  82). 

Notice  of  motion  to  continue  an  injunction  may  be  so  served  (/«  rt 
Ltwis^  Ex  ptc  Mauthner,  3  Ch.  D.,  113). 

Formal  Defects. 

Formal  defect      143. — ('O  No  proceeding  in  bankruptcy  shall  be  in- 

nottomvaU-    validated  by  any  formal  defect  or  by  any  irregularity, 

ceedings.         unless  the  Court  before  which  an  objection  is  made  to  the 

proceeding  is  of  opinion  that  substantial  injustice  has 

been  caused  by  the  defect  or  irregularity,  and  that  the 

injustice  cannot  be  remedied  by  any  order  of  that  Court. 

(2.)  No  defect  or  irregularity  in  the  appointment  <x 

election  of  a  receiver,  trustee,  or  member  of  a  committee 

of  inspection  shall  vitiate  any  act  done  by  him  in  good 

faith. 

A  debtor  in  hiS;petition  gave  the  address  of  his  place  of  bosness  c^ly. 
omitting  his  private  address;  this  was  held  to  be  such  a  substas:^ 
defect  as  to  invalidate  the  proceedings,  for  his  private  creditors  might  kc.  4 
nothing  about  it  {Ex  pte  Jermingham^  In  re  Jermingham,  9  Cb.  D.,  413^  . 
But  where  a  debtor  described  himself  as  a  cattle  dealer  instead  of  a 
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it  was  held  to  be  a  mere  formal  defect  (Ex  pte  Kirkwood^  In  re  Mason,  II  88. 

Ch.D.,  724).  143^146. 

The  act  of  bankruptcy  stated  in  a  creditor's  petition  was  that  the  debtor         

departed  his  dwelling-house,  without  ailing  the  gist  of  the  offence  that  he 
did  so  "  with  intent  to  defeat  or  delay  his  creditors,"  and  the  Court  refused 
to  amend  {Ex  pte  Caates,  In  re  Skelton^  5  Ch.  D.,  979). 

Non-compliance  with  any  Rule  will  not  render  a  proceeding  void  unless 
the  Court  so  direct,  but  it  may  be  set  aside  or  amended  (r.  260). 

As  to  the  power  of  the  Court  to  amend,  see  s.  105  (3). 

Stamp  Duty, 

144,  Every  deed,  conveyance,  assignment,  surrender.  Exemption 
admission,  or  other  assurance  relating  solely  to  freehold,  from  stamp  ' 
leasehold,  copyhold,  or  customary  property,  or  to  any  duty, 
mortgage,  charge,  or  other  incumbrance  on,  or  any  estate, 

right,  or  interest  in  any  real  or  personal  property  which 
is  part  of  the  estate  of  any  bankrupt,  and  which,  after  the 
execution  of  the  deed,  conveyance,  assignment,  surrender, 
admission,  or  other  assurance,  either  at  law  or  in  equity, 
is  or  remains  the  estate  of  the  bankrupt  or  of  the  trustee 
under  the  bankruptcy,  and  every  power  of  attorney, 
proxy  paper,  writ,  order,  certificate,  affidavit,  bond,  or 
other  instrument  or  writing  relating  solely  to  the  property 
of  any  bankrupt,  or  to  any  proceeding  under  any  bank- 
ruptcy, shall  be  exempt  from  stamp  duty,  except  in 
respect  of  fees  under  this  Act. 

As  to  the  construction  to  be  given  to  the  words  "bankrupt**  and 
••  bankruptcy  "  in  this  section,  see  r.  52. 

Where  resolutions  are  required  by  this  Act  to  be  stamped,  the  Court  will 
decline  to  recognise  them  if  not  so  stamped  {Ex pte  Davis,  In  re  Davis, 
L.  R.  7,  Ch.  526). 

Executions. 

145.  Where  the  sheriff  sells  the  goods  of  a  debtor  Sales  under 
under  an  execution  for  a  sum  exceeding  twenty  pounds  be^pubUa 
(^including  legal  incidental  expenses),  the  sale  shall,  unless 

the  court  from  which  the  process  issued  otherwise  orders, 
\yG  nnade  by  public  auction,  and  not  by  bill  of  sale  or 
private  contract,  and  shall  be  publicly  advertised  by  the 
sheriff  on  and  during  three  days  next  preceding  the  day 
3f  sale. 
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88-  146. — (i.)  The  sheriff  shall  not  under  a  writ  of  elegit 

l4o'l49.   deliver  the  goods  of  a  debtor  nor  shall  a  writ  of  el^t 
Writ  of  elegit  extend  to  goods, 
not  to  extend       (2.)  No  writ  of  levari  facias  shall  hereafter  be  issued 

to  goods.  ^    ' 

in  any  civil  proceeding. 

Bankrupt  Trustee. 
AppUcation         ^47^  Where  a  bankrupt  is  a  trustee  within  the  Trustee 
to  bsmkr^ptcy  ^ct,  1850,  section  thirty-two  of  that  Act  shall  have  effect 
of  trustee.        so  as  to  authorise  the  appointment  of'  a  new  trustee  in 
substitution  for  the  bankrupt  (whether  voluntarily  resign- 
ing or  not),  if  it  appears  expedient  to  do  so,  and  all  pro- 
visions of  that  Act,  and  of  any  other  Act  relative  thereto, 
shall  have  effect  accordingly. 

'  The  wording  of  this  section  differs  sh'ghtly  from  s.  117  of  the 
Bankruptcy  Act,  1869.  The  words  in  that  section  were  *'so  as  Id 
authorize  the  Court  to  appoint,"  and  it  was  held  that  "  the  Court "  referred 
to  was  the  Court  of  Chancery  and  not  the  Court  of  Bankruptcy  {0»mm  >. 
Brookes^  L.  R.  12,  £q.  61). 

It  is,  as  a  general  rule,  the  duty  of  the  Court  to  remove  a  bankrz|" 
trustee  who  has  to  receive  or  deal  with  trust  money  which  he  may  cias- 
appropriate  (/m  re  Barker's  Trusts,  i  Ch.  D.,  43 ;  In  re  Adams  Tr^- 
12  Ch.  D.,  634). 


Acting  of 
corporations, 
partners,  &c. 


Corporations,  &c. 

148.  For  2l11  or  any  of  the  purposes  of  this  Act  a  cor- 
poration may  act  by  any  of  its  officers  authorised  in  that 
behalf  under  the  seal  of  the  corporation,  a  firm  may  act 
by  any  of  its  members,  and  a  lunatic  may  act  by  te 
committee  or  curator  bonis.^ 

^  This  is  the  statutory  provision  for  the  want  of  which  the  Ccoit  "• 
Bankruptcy  was  unable  to  act  \ii(Ex  pte  Cohen,  In  re  Cahtn,  10  Ch.  I 
183  ;  ExpU  fVood,  In  re  Wright,  10  Ch.  D.,  554 ;  In  re  Lee,  23  Ch.  Fu 
216). 

Proceedings  by  a  company  (r.  191) ;  by  or  against  afirm(rr.  192 — 19*' 

Construction  of  former  Acts,  &c, 
Co^^J^ction        149.— ( I.)  Where  in  any  Act  of  Parliament,  instr-- 
mentioning      ment,  or  proceeding  passed,  executed,  or  taken  befcrt 
SSSi^^,°^  the  commencement  of  this  Act  mention  is  made  of  4 

» 

x. 
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commission  of  bankruptcy  or  fiat  in   bankruptcy,  the        ss. 
same  shall  be  construed,  with  reference  to  the  proceedings    I4-9-I52. 
under  a  bankruptcy  petition,  as  if  a  commission  pf  or  a  fiat 
in  bankruptcy   had  been   actually  issued   at  the  time 
of  the  presentation  of  such  petition. 

(2.)  Where  by  any  Act  or  instrument,  reference  is  made 
to  the  Bankruptcy  Act,  1869,  the  Act  or  instrument  shall 
be  construed  and  have  effect  as  if  reference  were  made 
therein  to  the  corresponding  provisions  of  this  Act 

150.  Save  as  herein  provided   the  provisions  of  this  Certain  pro- 
Act  relating  to  the  remedies  against  the  property  of  a  JS^'^rown/'* 
debtor,  the  priorities  of  debts,  the  effect  of  a  composition 
or  scheme  of  arrangement,  and  the  effect  of  a  discharge 
shall  bind  the  Crown. 


151.  Nothing  in  this  Act,  or  in  any  transfer  of  juris-  Saving  for 
diction  effected  thereby  shall  take  away  or  affect  any  of  audwncl. 
right  of  audience  that  any  person  may  have  had  at  the 
commencement  of  this  Act,'  and  all  solicitors  or  other 
persons  who  had  the  right  of  audience  before  the  Chief 
Judge  in  Bankruptcy  shall  have  the  like  right  of 
audience  in  bankruptcy  matters  in  the  High  Court. 

^  Section  70  of  the  Bankruptcy  Act,  1869,  empowered  every  solicitor  of 
the  Superior  Courts  to  appear  and  be  heard,  without  being  required  to 
employ  counsel,  before  the  Chief  Judge  or  Registrars  in  the  London  Court 
of  Bankruptcy,  in  Court,  or  in  chambers,  cf,  s.  212,  of  the  Bankruptcy 
Act,  1 861.  The  right,  however,  is  confined  to  the  solicitor  himself,  and 
does  not  extend  to  his  clerk  whether  such  clerk  is,  or  is  not,  a  solicitor  [^Ex 
tfte  ^roadhouse^  In  re  Brocuihouse^  L.  R.  2,  Ch.  655  ;  Ex  pte  Strcettr^  In  re 
l^fi^rrist  19  Ch.  D.,  216). 

152,  Nothing  in  this  Act  shall  affect  the  provisions  of  Married 
^he  Married  Women's  Property  Act,  1882.^  ^''™''''- 

1  45  &  46  Vict.,  c.  75.  Section  11  of  that  Act  enacts,  that  a  policy  of 
fisurance,  effected  by  a  man  or  woman,  upon  his  or  her  life  respectively, 
Ltid  expressed  to  be  for  the  benefit  of  the  other  and  his  or  her  children, 
ilia.ll  not  form  part  of  the  estate  of  the  insured,  or  be  subject  to  his  or  her 
let>tSy  unles$  an  intent  to  defraud  creditors  be  proved. 
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8. 153.  Transitory  Provisions, 

Comptroller        153 — (i  )  fhe  existing  comptroller  in  bankruptcy  and 

of  bankruptcy,  .,*      ^^,,  ,**  x    ^^        ^.         ^.j. 

^kc  and  their   his  ofncers,  clerks,  and  servants  shall  not  be  attached  to 
staft  the  Supreme  Court,  but  shall  in  all  respects  act  under 

the  directions  of  the  Board  of  Trade. 

(2.)  The  existing  official  assignee,  provisional  and 
official  assignee  of  the  estates  and  effects  of  insolvent 
debtors,  and  receiver  of  the  Insolvent  Debtors'  Court, 
together  with  his  staff,  the  official  solicitors  and  the 
messenger  in  bankruptcy,  together  with  his  staff,  and 
the  accountant  in  bankruptcy  and  his  staff,  and  also  such 
other  officers  and  clerks  of  the  London  Bankruptcy 
Court  as  the  Lord  Chancellor,  with  the  concurrence  of 
the  Board  of  Trade,  may  at  any  time  select,  shall  be 
transferred  to  and  become  officers  of  the  Board  of  Trade; 
provided  that  the  Board  of  Trade,  with  the  concurrence 
of  the  Lord  Chancellor,  may  at  any  time  transfer  any 
such  officer  or  clerk  from  the  Board  of  Trade  to  the 
Supreme  Court 

(3.)  Subject  to  the  provisions  of  this  Act  they  shsdl 
hold  their  offices  by  the  same  tenure  and  on  the  same 
terms  and  conditions,  and  be  entitled  to  the  same  rights 
in  respect  of  salary  and  pension  as  heretofore,  and  their 
duties  shall,  except  so  far  as  altered  with  their  own  con- 
sent, be  such  as  in  the  opinion  of  the  Board  of  Trade 
are  analogous  to  those  performed  by  them  at  the  com- 
mencement of  this  Act 

(4.)  On  the  occurrence,  at  any  time  after  the  passing 
of  this  Act,  of  any  vacancy  in  the  office  of  any  of  the 
said  persons  the  Board  of  Trade  may,  with  the  approval 
of  the  Treasury,  make  such  arrangement  as  they  think 
fit,  either  for  the  abolition  of  the  office,  or  for  its  con- 
tinuance under  modified  conditions,  and  may  appoint  a 
fit  person  to  perform  the  remaining  duties  thereof,  and 
the  person  so  appointed  shall  have  all  the  powers  and 
authorities  of  the  person  who  is  at  the  passing  of  this  Act 
the  holder  of  such  office ;  and  all  estates,  rights^  and 
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effects  vested  at  the  time  of  the  vacancy  in  any  such  88. 
officer  shall  by  virtue  of  such  appointment  become  '53,  154. 
vested  in  the  person  so  appointed,  and  the  like  appoint- 
ment  on  a  vacancy  shall  be  made,  and  the  like  vesting 
shall  have  effect  from  time  to  time  as  occasion  requires  : 
Provided  that  any  person  so  appointed  shall  be  an  officer 
of  the  Board  of  Trade,  and  shall  in  all  respects  act  under 
the  directions  of  the  Board  of  Trade. 

(5.)  The  Board  of  Trade  may,  with  the  approval  of  the 
Lord  Chancellor,  from  time  to  time  direct  that  any  duties 
or  functions,  not  of  a  judicial  character,  relating  to  any 
bankruptcies,  insolvencies,  or  other  proceedings  under 
any  Act  prior  to  the  Bankruptcy  Act,  1 869,  which  were, 
at  the  time  of  the  passing  of  this  Act,  performed  or 
exercised  by  registrars  of  county  courts,  shall  devolve  on 
and  be  performed  by  the  official  receiver,  and  thereupon 
all  powers  and  authorities  of  the  registrar,  and  all  estates, 
rights,  and  effects  vested  in  the  registrar  shall  become 
vested  in  the  official  receiver. 

154. — (i-)  If  the  Lord  Chancellor  is  of  opinion  that  any  Power  to 
office  attached  to  the  London  Bankruptcy  Court  at  the  j^g  offices, 
passing  of  this  Act  is  unnecessary,  he  may,  with  the 
concurrence  of  the  Treasury,  at  any  time  after  the  pass- 
ing of  this  Act,  abolish  the  office.  ^ 

(2.)  The  Treasury  may,  on  the  petition  of  any  person 
whose  office  or  employment  is  abolished  by  or  under 
this  Act,  on  the  commencement  of  this  Act  or  on  any 
other  event,  inquire  whether  any,  and  if  any,  what  com- 
pensation ought  to  be  made  to  the  petitioner,  regard 
being  had  to  the  conditions  on  which  his  appointment 
was  made,  the  nature  of  his  office  or  employment,  and 
the  duration  of  his  service  ;  and  if  they  think  that  his 
claim  to  compensation  is  established,  may  award  to  him, 
out  of  moneys  to  be  provided  by  Parliament,  such  com- 
pensation, by  annuity  or  otherwise,  as  under  the 
circumstances  of  the  case  they  think  just  and  reasonable. 

(3.)  The  Board  of  Trade  may,  under  the  like  con- 
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SS.        ditions  and  on  the  like  terms,  abolish  any  of  the  offices 
_?       ^^  ^^  ^^^  preceding  section  mentioned. 


Pcrfonnance 
of  new  duties 
by  persons 
whose  offices 
are  abolished. 


155. — (i.)  The  Lord  Chancellor  or  Board  of  Trade 
may,  at  any  time  after  the  passing  of  this  Act  apf>oint 
any  person  whose  office  is  abolished  under  this  Act^  to 
some  other  office  under  this  Act,  the  duties  of  which  he 
is  in  the  opinion  of  the  Lord  Chancellor  or  Board  com- 
petent to  perform.  Provided  that  the  person  so 
appointed  shall  during  his  tenure  of  the  new  office  receive 
an  amount  of  annual  remuneration  which,  together  with 
the  compensation  for  the  loss  of  the  abolished  office,  is 
not  less  than  the  emoluments  of  the  abolished  office. 

(2.)  When,  after  the  commencement  of  this  Act,  any 
officer  is  continued  in  the  performance  of  any  duties 
relating  to  bankruptcy  or  insolvency,  under  any  previous 
Act,  the  Lord  Chancellor,  or,  as  the  case  may  be,  the 
Board  of  Trade  may  order  that  such  officer  may,  in 
addition  to  such  duties,  perform  any  analogous  duties 
under  this  Act,  without  being  entitled  to  receive  any 
additional  remuneration. 


Selection  of         jgg^  Every  person  appointed  to  any  office  or  employ- 
Ciders  of       ment  under  this  Act  shall  in  the  first  instance  be  selected 
a^lished        from  the  persons  (if  any)  whose  office  or  employment  is 
abolished  under  this  Act,  unless  in  the  opinion  of  the 
Lord   Chancellor,  or    in    the    case  of   persons   to    be 
appointed  by  the  Board  of  Trade,  of  that  Board,  none  of 
such  persons  are    fit  for  such  office  or  employment : 
Provided  that  the  person  so  appointed  or  employed  shall 
during  his  tenure  of  the  new  office  be  entitled  to  receive 
an  amount  of  remuneration   which,  together   with   the 
compensation  (if  any)  for  loss  of  the  abolished  office, 
shall  not  be  less  than  the  emolument  of  the  abolished 
office. 

Acceptance         ^57^  If  any  person  to  whom  a  compensation  annuit>' 
employment     is  granted  under  this  Act  accepts  any  public  employ- 
annuitants,  ment,  he  shall,  during  the  continuance  of  that  employ- 
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ment,  receive  only  so  much  (if  any)  of  that  annuity  as,  88. 
with  the  remuneration  of  that  employment,  will  amount  'oT^oO. 
to  a  sum  not  exceeding  the  salary  or  emoluments  in 
respect  of  the  loss  whereof  the  annuity  was  awarded,  and 
if  the  remuneration  of  that  employment  is  equal  to  or 
greater  than  such  salary  or  emoluments  the  annuity  shall 
be  suspended  so  long  as  he  receives  that  remuneration. 

158.  The  registrars,  clerks,  and  other  persons  holding  Superannua- 
their  offices  at  the  passing  of  this  Act  who  may  be  con-  trars,  &c. 
tinued  in  their  offices,  shall,  on  their  retirement  therefrom, 

be  allowed  such  superannuation  as  they  would  have  been 
entitled  to  receive  if  this  Act  had  not  been  passed,  and 
they  had  continued  in  their  offices  under  the  existing 
Acts. 

159.  In  every  liquidation  by  arrangement  under  the  Transfer  of 
Bankruptcy  Act,  1869,  pending  at  the  commencement  of  ^'^^^f 
this  Act,  if  at  any  time  after  the  commencement  of  this  office  of 
Act  there  is  no  trustee  acting  in  the  liquidation  by  reason  iiJ[uidation 
of  death,  or  for  any  other  cause,  such  of  the  official  under  the 
receivers  of  bankrupts  estates  as  is  appointed  by  the  ^d?,  18^!^ 
Board  of  Trade  for  that  purpose  shall  become  and  be 

the  trustee  in  the  liquidation,  and  the  property  of  the 
liquidating  debtor  shall  pass  to  and  vest  in  him  accord- 
ingly ;  but  this  provision  shall  not  prejudice  the  right  of 
the  creditors  in  the  liquidation  to  appoint  a  new  trustee, 
in  manner  directed  by  the  Bankruptcy  Act,  1869,  or  the 
rules  thereunder  ;  and  on  such  appointment  the  property 
of  the  liquidating  debtor  shall  pass  to  and  vest  in  the 
new  trustee. 

The  provisions  of  this  Act  with  respect  to  the  duties 
and  responsibilities  of  and  accounting  by  a  trustee  in  a 
bankruptcy  under  this  Act'  shall  apply,  as  nearly  as  may 
be,  to  a  trustee  acting  under  the  provisions  of  this  section. 

*  ss.  78—82,  89—91,  and  162. 

160.  Where  a  bankruptcy  or  liquidation  by  arrange- Transfer  of 
ment  under  the  Bankruptcy  Act,  1 869,  has  been  or  is  proSSty?n 
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88.         hereafter   closed,    any    property    of   the    bankrupt    or 

160-162.    liquidating  debtor  which  vested  in  the  trustee  and  has 

dose  of  not  been  realised  or  distributed  shall  vest  in  such  person 

bankruptcy  or  ^  ^^y  be  appointed  by  the  Board  of  Trade  for  that 

liquidation.  j  irir  ^ 

purpose,  and  he  shall  thereupon  proceed  to  get  in,  realise, 
and  distribute  the  property  in  like  manner  and  with  and 
subject  to  the  like  powers  and  obligations  as  far  as 
applicable,  as  if  the  bankruptcy  or  liquidation  were 
continuing,  and  he  were  acting  as  trustee  thereunder. 


receiver. 


Transfer  of  161.  In  every  bankruptcy  under  the  Bankruptcy  Act, 

^^^Xxmoi  '^^»  pending  at  the  commencement  of  this  Act,  where 
London  Court  a  registrar  of  the  London  Bankruptcy  Court  or  of  any 
to  official  county  court  is  or  would  hereafter  but  for  this  enact- 
ment become  the  trustee  under  the  bankruptcy,  such  of 
the  official  receivers  of  bankrupts  estates  as  may  be 
appointed  by  the  Board  of  Trade  for  that  purpose  shall 
from  and  after  the  commencement  of  this  Act  be  the 
trustee  in  the  place  of  the  registrar,  and  the  property  of 
the  bankrupt  shall  pass  to  and  •  vest  in  the  official 
receiver  accordingly. 


Unclaimed 
and  undis- 
tributed 
dividends  or 
funds  under 
this  and 
former  Acts. 


Unclaimed  Funds  or  Dividends. 

162. — ('•)  Where  the  trustee,  under  any  bankruptc>', 
composition  or  scheme  pursuant  to  this  Act,  shall  have 
under  his  control  any  unclaimed  dividend  which  has 
remained  unclaimed  for  more  than  six  months,  or  where, 
after  making  a  final  dividend,  such  trustee  shall  have  in 
his  hands  or  under  his  control  any  unclaimed  or  undis- 
tributed moneys  arising  from  the  property  of  the  debtor, 
he  shall  forthwith  pay  the  same  to  the  Bankruptcy- 
Estates  Account  at  the  Bank  of  England.^  The  Board 
of  Trade  shall  furnish  him  with  a  certificate  of  receipt  of 
the  money  so  paid,  which  shall  be  an  effectual  discharge 
to  him  in  respect  thereof. 

(2.)  {a,)  Where,'  after  the  passing  of  this  Act,  any 
unclaimed  or  undistributed  funds  or  dividends  in  the 
hands  or  under  the  control   of  any  trustee  or   other 
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person  empowered  to  collect,  receive,  or  distribute  any  S-  '62, 
funds  or  dividends  under  any  Act  of  Parliament  men- 
tioned in  the  Fourth  Schedule,  or  any  petition,  resolu- 
tion, deed,  or  other  proceeding  under  or  in  pursuance  of 
any  such  Act,  have  remained  or  remain  unclaimed  or 
undistributed  for  six  months  after  the  same  became 
claimable  or  distributable,  or  in  any  other  case  for  two 
years  after  the  receipt  thereof  by  such  trustee  or  other 
person,  it  shall  be  the  duty  of  such  trustee  or  other 
person  forthwith  to  pay  the  same  to  the  Bankruptcy 
Estates  Account  at  the  Bank  of  England.'  The  Board 
of  Trade  shall  furnish  such  trustee  or  other  person  with 
a  certificate  of  receipt  of  the  money  so  paid,  which  shall 
be  an  effectual  discharge  to  him  in  respect  thereof 

^  He  must  first  apply  to  the  Board  of  Trade  for  a  paying-in  order,  which 
will  be  an  authority  to  the  Bank  of  England  to  receive  the  payment 
(r.  255)- 

(^.)  The  Board  of  Trade  may  at  any  time  order  any 
such  trustee  or  other  person  to  submit  to  them  an 
account  verified  by  affidavit  of  the  sums  received  and 
paid  by  him  under  or  in  pursuance  of  any  such  petition, 
resolution,  deed,  or  other  proceeding  as  aforesaid,  and 
may  direct  and  enforce  an  audit  of  the  account 

(^.)  The  Board  of  Trade,  with  the  concurrence  of  the 
Treasury,  may  from  time  to  time  appoint  a  person  to 
collect  and  get  in  all  such  unclaimed  or  undistributed 
funds  or  dividends,  and  for  the  purposes  of  this  section 
any  court  having  jurisdiction  in  bankruptcy  shall  have, 
and  at  the  instance  of  the  person  so  appointed,  or  of 
the  Board  of  Trade,  may  exercise  all  the  powers  con- 
ferred by  this  Act  with  respect  to  the  discovery  and 
realisation  of  the  property  of  a  debtor,  and  the  provisions 
of  Part  I.  of  this  Act  with  respect  thereto^  shall,  with 
any  necessary  modifications,  apply  to  proceedings  under 
this  section. 

1  ss.  24,  25,  and  27. 

(3.)  The  provisions  of  this  section  shall  not,  except  as 
expressly  declared  herein,   deprive  any  person  of  any 

M    2 
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88.        larger  or  other  right  or  remedy  to  which  he  may  be  en- 
162-164.    titled  against  such  trustee  or  other  person. 

(4-)  Any  person  claiming  to  be  entitled  to  any  moneys 
paid  in  to  the  Bankruptcy  Estates  Account  pursuant  to 
this  section  may  apply  to  the  Board  of  Trade  for  pay- 
ment to  him  of  the  same,*  and  the  Board  of  Trade,  if 
satisfied  that  the  person  claiming  is  entitled,  shall  make 
an  order  for  the  payment  to  such  person  of  the  sum  due 

^  As  to  the  mode  of  application,  see  r.  256. 

Any  person  dissatisfied  with  the  decision  of  the  Board 
of  Trade  in  respect  of  his  claim  may  appeal  to  the  High 
Court 

(SO  The  Board  of  Trade  may  at  any  time  after  the 
passing  of  this  Act  open  the  account  at  the  Bank  of 
England  referred  to  in  this  Act  as  the  Bankruptcy 
Estates  Account. 

Punishment  of  Fraudulent  Debtors. 
Extension  of       j^gg — (,  )  Sections  eleven  and  twelve  of  the  Debtors 

penal  pro-  *.vrw«      \    / 

visions  of  32  &  Act,    1 869,   relating  to  the  punishment  of  fraudulent 
33  Vict  c  62.  ^jgfj^Qj-g  g^j^j  imposing  a  penalty  for  absconding    with 

debtors,  &c.  property,  shall  have  effect  as  if  there  were  substituted 
therein  for  the  words  "  if  afler  the  presentation  of  a  bank- 
"  ruptcy  petition  against  him,"  the  words,  "  if  after  the 
"presentation  of  a  bankruptcy  petition  by  or  a^rainst 
"him." 

(2.)  The  provisions  of  the  Debtors  Act,  1869,  as  to 
offences  by  bankrupts  shall  apply  to  any  person  whether 
a  trader  or  not  in  respect  of  whose  estate  a  receiving 
order  has  been  made  as  if  the  term  "  bankrupt "  in  that 
Act  included  a  person  in  respect  of  whose  estate  a 
receiving  order  had  been  made. 

Power  for  164.  Section  sixteen  of  the  Debtors  Act,  1869,  shall  be 

orSer  prose-  construed  and  have  effect  as  if  the  term  "  a  trustee  in  any 

cution  on  bankruptcy  "  included  the  official  receiver  of  a  bankrupt  s 

oSdS  estate,  and  shall  apply  to  offences  under  this  Act  as  w^^ 

rece*  "o  offcnces  under  the  Debtors  Act,  1869. 


The  Bankruptcy  Act,  1883.  165 

165. — (i-)  Where  there  is,  in  the  opinion  of  the  Court,        SS. 
ground  to  believe  that  the  bankrupt  or  any  other  person    '66-1168. 
has  been  guilty  of  any  offence  which  is  by  statute  made  Power  for 
a  misdemeanor  in  cases  of  bankruptcy,  the  Court  tmy^^^^^, 

*     "^  '  commit  for 

commit  the  bankrupt  or  such  other  person  for  trial.  trial. 

(2.)  For  the  purpose  of  committing  the  bankrupt  or 
such  other  person  for  trial  the  Court  shall  have  all  the 
powers  of  a  stipendiary  magistrate  as  to  taking  deposi- 
tions, binding  over  witnesses  to  appear,  admitting  the 
accused  to  bail,  or  otherwise. 

Nothing  in  this  sub-section  shall  be  construed  as 
derogating  from  the  powers  or  jurisdiction  of  the  High 
Court. 

166.  Where  the  Court  orders  the  prosecution  of  any  Public 
person  for  any  offence  under  the  Debtors  Act,  1869,  or  ^ aoin^' 
Acts  amending  it,  or  for  any  offence  arising  out  of  or  certain  casei. 
connected  with  any  bankruptcy  proceedings,  it  shall  be 

the    duty  of  the   Director  of  Public   Prosecutions   to 
institute  and  carry  on  the  prosecution. 

167.  Where  a  debtor  has  been  guilty  of  any  criminal  Criminal 
offence  he  shall  not  be  exempt  from  being  proceeded  dUchMgc  or' 
against  therefor  by  reason  that   he  has  obtained   his  composition. 
dischai^e  or  that  a  composition  or  scheme  of  arrange- 
ment has  been  accepted  or  approved. 

Interpretation, 
168. — (i-)  1*^  ^^^^  Act,  "unless  the  context  otherwise  Interpreutlon 

of  terms. 

requires —  ■• 

"  The  Court "  means  the  Court  having  jurisdiction  in 

bankruptcy  under  this  Act : 
"Affidavit"  includes  statutory  declarations,  affirma- 
tions, and  attestations  on  honour  : 
"Available  act  of  bankruptcy"  means  any  act  of 
bankruptcy  available  for  a  bankruptcy  petition 
at  the  date  of  the  presentation  of  the  petition 
on  which  the  receiving  order  is  made  : 
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8.  168.         "  Debt  provable  in  bankruptcy  "  or  "  provable  debt " 

includes  any  debt  or  liability  by  this  Act  made 
provable  in  bankruptcy : 

'*  Gazetted  "  means  published  in  the  London  Gazette : 

"  General  rules  "  include  forms : 

"  Goods  "  includes  all  chattels  personal : 

"  High  Court "  means  Her  Majesty's  High  Court  of 
Justice  : 

"Local  bank"  means  any  bank  in  or  in  the  neigh- 
bourhood of  the  bankruptcy  district  in  which 
the  proceedings  are  taken  : 

"  Oath "  includes  affirmation,  statutory  declaration, 
and  attestation  on  honour  : 

"  Ordinary  resolution  "  means  a  resolution  decided  by 
a  majority  in  value  of  the  creditors  present, 
personally  or  by  proxy,  at  a  meeting  of 
creditors  and  voting  on  the  resolution  : 

"  Person  "  includes  a  body  of  persons  corporate  or 
unincorporate : 

"  Prescribed "  means  prescribed  by  general  rules 
within  the  meaning  of  this  Act : 

"  Property "  includes  money,  goods,  things  in  action, 
land,  and  every  description  of  property, 
whether  real  or  personal  and  whether  situate 
in  England  or  elsewhere ;  also,  obligations, 
easements,  and  every  description  of  estate, 
interest  and  profit,  present  or  future,  vested  or 
contingent,  arising  out  of  or  incident  to 
property  as  above  defined  : 

"  Resolution  "  means  ordinary  resolution  : 

"  Secured  creditor  "  means  a  person  holding  a  mort- 
gage charge  or  lien  on  the  property  of  the 
debtor,  or  any  part  thereof,  as  a  security  for  a 
debt  due  to  him  from  the  debtor : 

"  Schedule  "  means  schedule  to  this  Act : 

"Sheriff"  includes  any  officer  charged  with  the 
execution  of  a  writ  or  other  process : 

"  Special  resolution  "  m^ans  a  resolution  decided  by  a 
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majority  in  number  and  three  fourths  in  value  of        ss. 

the  creditors  present,  personally  or  by  proxy,   168,  169, 

at  a  meeting  of  creditors  and  voting  on  the 

resolution  : 
"  Treasury  "  means  the  Commissioners  of  Her  Majesty's 

Treasury  : 
"  Trustee "   means    the   trustee  in   bankruptcy  of  a 

debtor's  estate. 
(2.)  The  schedules  to  this  Act  shall  be  construed  and 
have  effect  as  part  of  this  Act. 

Repeal. 

169. — (^0  The  enactments    described    in  the    Fifth  Repeal  of 
Schedule  are  hereby  repealed  as  from  the  commence-  ^"^^™<^°'*- 
ment   of  this  Act  to  the  extent  mentioned    in    that 
Schedule. 

(2.)  The  repeal  effected  by  this  Act  shall  not  affect — 
{a^  anything  done  or  suffered  before  the  commence- 
ment of  this  Act  under  any  enactment  repealed 
by  this  Act ;  nor 
(^.)  any  right  or  privilege  acquired,  or  duty  imposed, 
or  liability  or  disqualification  incurred,  under 
any  enactment  so  repealed  ;  nor 
(r.)  any  fine,  forfeiture,  or  other  punishment  incurred 
or  to  be  incurred  in  respect  of  any  offence  com- 
mitted or  to  be  committed  against  any  enact- 
ment so  repealed ;  nor 
(i.)  the  institution  or  continuance  of  any  proceeding 
or  other  remedy,  whether  under  any  enactment 
so  repealed,  or  otherwise,  for  ascertaining  any 
such  liability  or  disqualification,  or  enforcing  or 
recovering  any  such  fine,  forfeiture,  or  punish- 
ment, as  aforesaid. 
(3.)  Notwithstanding  the  repeal  effected  by  this  Act, 
the  proceedings  under  any  bankruptcy  petition,  liquida- 
tion by  arrangement,  or  composition  with  creditors  under 
the  Bankruptcy  Act,  1869,  pending  at  the  commencement 
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38.        of  this  Act  shall,  except  so  far  as  any  provision  of  this 

169, 170.  Act  is  expressly  applied  to  pending  proceedings,  continue, 

and  all  the  provisions  of  the  Bankruptcy  Act,  1869,  shall, 

except  as  aforesaid,  apply  thereto,  as  if  this  Act  had  not 

passed. 

Proceedings  170.  After  the  passing  of  this  Act  no  composition  or 
!J^^"^^^  J  33  liquidation  by  arrangement  under  sections  125  and  126 
ss.  125, 126.  of  the  Bankruptcy  Act,  1869,  shall  be  entered  into  or 
allowed  without  the  sanction  of  the  court  or  r^istrar 
having  jurisdiction  in  the  matter ;  such  sanction  shall  not 
be  granted  unless  the  composition  or  liquidation  appears 
to  the  court  or  registrar  to  be  reasonable  and  calculated 
to  benefit  the  general  body  of  creditors. 


The  Bankrupuy  Act,  1883.  169 


THE     FIRST     SCHEDULE.  Section  15. 


Meetings  of  Creditors. 

L  The  first  meeting  of  creditors  shall  be  summoned  [Notice  of  date 
for  a  day  not  later  than  fourteen  days  after  the  date  of  the  *"^Pl*cc.&c.] 
receiving  order,  unless  the  Court  for  any  special  reason 
deem  it  expedient  that  the  meeting  be  summoned  for 
a  later  day. 

2.  The  official  receiver  shall  summon  the  meeting  by 
giving  not  less  than  seven  days  notice  of  the  time  and 
place  thereof  in  the  London  Gazette  and  in  a  local  paper. 

The  official  receiver  shall  fix  the  day,  and  forthwith  give  notice  thereof  to 
the  Board  erf*  Trade,  who  shall  Gazette  the  same  (r.  185). 

3.  The  official  receiver  shall  also,  as  soon  as  practicable, 
send  to  each  creditor  mentioned  in  the  debtor's  state- 
ment of  affairs,'  a  notice^  of  the  time  and  place  of  the 
first  meeting  of  creditors,  accompanied  by  a  summary  of 
the  debtor's  statement  of  affairs,  including  the  causes  of 
his  failure,  and  any  observations  thereon  which  the 
official  receiver  may  think  fit  to  make ;  but  the  proceed- 
ings at  the  first  meeting  shall  not  be  invalidated  by 
reason  of  any  such  notice  or  summary  not  having  been 
sent  or  received  before  the  meeting. 

^  The  residence  of  each  creditor  ought  to  be  given  in  the  debtor's  state- 
ment of  affairs  (s.  i6  (i) ). 

The  official  shall  also  give  three  days  notice  to  the  debtor  of  the  time  and 
place  appointed  for  the  meeting  (r.  184  (i),  and  Form  No.  58  in  the 
Appendix). 

*  Form  No.  57  in  the  Appendix. 
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8ch.  I.         4.  '^he  meeting  shall  be  held  at  such  place  as  is  in  the 

opinion  of  the  official  receiver  most  convenient  for  the 

majority  of  the  creditors. 

5.  The  official  receiver  or  the  trustee  may  at  any 
time  summon  a  meeting  of  creditors,  and  shall  do  so 
whenever  so  directed  by  the  Court,  or  so  requested  in 
writing  by  one  fourth  in  value  of  the  creditors. 

So  far  as  the  trustee  is  concerned,  this  is  in  part  a  repetition  of  s.  89  (2). 

As  to  the  course  of  procedure  when  the  meeting  is  directed  to  be  sum- 
moned by  the  Court,  see  r.  13. 

When  a  meeting  is  called  at  the  instance  of  any  person  other  than  the 
official  receiver  or  trustee,  the  costs  thereof  must  be  paid  by  such  person, 
but  may  be  repaid  to  him  out  of  the  estate  if  the  creditors  or  the  Court  so 
direct  (r.  189). 

6,  Meetings  subsequent  to  the  first  meeting  shall  be 
summoned  by  sending  notice'  of  the  time  and  place 
thereof  to  each  creditor  at  the  address  given  in  his  proof, 
or  if  he  has  not  proved,  at  the  address  given  in 'the 
debtor's  statement  of  affairs,  or  at  such  other  address  as 
may  be  known  to  the  person  summoning  the  meeting. 

^  As  to  the  length  and  form  of  notice,  see  r.  186,  and  Form  No.  62  in 
the  Appendix. 

The  proceedings  and  resolutions  passed  at  such  meetings  shall,  unless 
the  Court  otherwise  orders,  be  valid,  notwithstanding  some  of  the  creditors 
may  not  have  received  notice  (r.  187). 

As  to  proof  of  notice,  see  r.  188. 

[Chairman.]  7^  The  official  receiver,  or  some  person  nominated  by 
him  shall  be  the  chairman  at  the  first  meeting.  The 
chairman  at  subsequent  meetings  shall  be  such  person  as 
the  meeting  by  resolution  appoint. 

[Votes.]  g^  A  person  shall  not  be  entitled  to  vote  as  a  creditor  at 

the  first  or  any  other  meeting  of  creditors  unless  he  has 
duly*  proved  a  debt  provable  in  bankruptcy  to  be  due  to 
him  from  the  debtor,  and  the  proof  has  been  duly  ^  lodged 
before  the  time  appointed  for  the  meeting. 

i  Sch.  II. 

*  In  the  case  of  the  first  meeting,  one  clear  day  before  the  day  appointed 
for  such  meeting  (r.  170). 


The  Bankruptcy  Act,  1883.  171 

9.  A  creditor  shall  not  vote  at  any  such  meeting  in     Sch.  I. 

respect  of  any  unliquidated  or  contingent  debt,  or  any        

debt  the  value  of  which  is  not  ascertained. 


(( 


A  contingent  debt "  refers  to  a  case  where  there  is  a  doubt  if  there  will 
be  any  debt  at  all ;  *'a  debt,  the  value  of  which  is  not  ascertained/'  means 
a  debt  the  amount  of  which  cannot  be  estimated  until  the  happening  of 
some  future  event;  and  '*an  unliquidated  debt,'*  includes  not  only  all 
cases  of  damages  to  be  ascertained  by  a  jury,  but  beyond  that,  extends  to 
any  debt  where  the  creditor  fairly  admits  that  he  cannot  state  the  amount, 
(per  Mellish,  L.  J.,  Ex pu  Ruffle^  In  re  Dummehw,  L.  R.  8,  Ch.  997,  at 
p.  looi). 

Where  the  amount  of  the  debt  is  not  ascertained,  the  creditor  should  not 
prove  for  his  estimate  of  it,  but  for  such  a  sum  certain  as  he  can  safely 
swear  is  at  least  due  to  him  {Ex  pte  Ruffle^  In  re  Dummelaw,  suprtL ;  Ex 
pu  Simpson^  i  Atk.,  70). 

The  value  of  an  annuity  not  having  been  ascertained,  it  was  held  that  the 
creditor  could  not  vote  in  respect  of  it  {Ex  pte  Pearce,  In  re  Grieves ^  13 
Ch.  D.,  262). 


10.  For  the  purpose  of  voting,  a  secured  creditor  shall, 
unless  he  surrenders  his  security,  state  in  his  proof  the 
particulars  of  his  security,  the  date  when  it  was  given, 
and  the  value  at  which  he  assesses  it,  and  shall  be  entitled 
to  vote  only  in  respect  of  the  balance  (if  any)  due  to  him, 
after  deducting  the  value  of  his  security.  If  he  votes  in 
respect  of  his  whole  debt  he  shall  be  deemed  to  have 
surrendered  his  security'  unless  the  Court  on  application 
is  satisfied  that  the  omission  to  value  the  security  has 
arisen  from  inadvertence.^ 

'It  had  been  so  held  in  Ex  pte  Ashworth,  In  re  Hoare^  L.  R.  18,  £q. 
705. 
*  See  Ex  pte  Bagshawy  In  re  Ker,  13  Ch.  D.,  304. 

11,  A  creditor  shall  not  vote  in  respect  of  any  debt  on 
or  secured  by  a  current  bill  of  exchange  or  promissory 
note  held  by  him,  unless  he  is  willing  to  treat  the  liability 
to  him  thereon  of  every  person  who  is  liable  thereon 
antecedently  to  tl^  debtor,  and  against  whom  a  receiving 
order  has  not  been  made,  as  a  security  in  his  hands,  and 
to  estimate  the  value  thereof,  and  for  the  purposes  of 
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8ch.  I.     voting,  but  not  for  the  purposes  of  dividend,'  to  deduct  it 
from  his  proof. 

^ef,  Expti  SchofUld,  In  re  Firth,  12  Ch.,  D.,  337  ;  ExpU Newton^  In  re 
Bunyard,  16  Ch.  D.,  330. 

12,  It  shall  be  competent  to  the  trustee  or  to  the 
official  receiver,  within  twenty-eight  days  after  a  proof 
estimating  the  value  of  a  security  as  aforesaid  has  been 
made  use  of  in  voting  at  any  meeting,  to  require  the 
creditor  to  give  up  the  security  for  the  benefit  of  the 
creditors  generally  on  payment  of  the  value  so  estimated, 
with  an  addition  thereto  of  twenty  per  centum.  Pro- 
vided, that  where  a  creditor  has  put  a  value  on  such 
security,  he  may,  at  any  time  before  he  has  been  required 
to  give  up  such  security  as  aforesaid,  correct  such  valua- 
tion by  a  new  proof,  and  deduct  such  new  value  from  his 
debt,  but  in  that  case  such  addition  of  twenty  per  centum 
shall  not  be  made  if  the  trustee  requires  the  security  to 
be  given  up. 

13,  If  a  receiving  order  is  made  against  one  partner  of 
a  firm,  any  creditor  to  whom  that  partner  is  indebted 
jointly  with  the  other  partners  of  the  firm,  or  any  of  them, 
may  prove  his  debt  for  the  purpose  of  voting'  at  any 
meeting  of  creditors,  and  shall  be  entitled  to  vote 
thereat. 

'  But  will  not  be  entitled  to  a  dividend  until  all  the  separate  creditors  of 
that  partner  have  been  paid  (s.  40  (3) ). 

14,  The  chairman  of  a  meeting  shall  have  power  to 
admit  or  reject  a  proof  for  the  purpose  of  voting,  but  his 
decision  shall  be  subject  to  appeal  to  the  Court  If  he 
is  in  doubt  whether  the  proof  of  a  creditor  should  be 
admitted  or  rejected  he  shall  mark  the  proof  as  objected 
to  and  shall  allow  the  creditor  to  vote,'  subject  to  the 
vote  being  declared  invalid  in  the  event  of  the  objection 
being  sustained. 

'  This  was  the  course  adopted  in  Ex  pte  Ashworth,  In  n  Hoartt  L.  R. 
18,  Eq.  705.    Where  a  proof  has  been  marked  as  objected  to^  notice 
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should  be  given  to  the  objecting  party  of  the  time  when  the  objection  is  to      Sch.  I. 
be  dealt  with  by  the  Court  {ExpU  Lancaster^  In  re  Lancaster^  5  Ch.  D. ,  9"  )•  

15.  A  creditor  may  vote  either  in  person  or  by  proxy.  [Proxies.] 

16.  Every  instrument  of  proxy  shall  be  in  the  pre- 
scribed form,'  and  shall  be  issued  by  the  official  receiver, 
or,  after  the  appointment  of  a  trustee,  by  the  trustee,  and 
every  insertion  therein  shall  be  in  the  handwriting  of  the 
person  giving  the  proxy.* 

^  r.  183  (i).  Forms  Nos.  54  and  55  in  the  Appendix. 

•  Thus  putting  an  end  to  any  implied  authority  on  the  part  of  persons 
entrusted  with  blank  proxies  to  fill  in  their  own  names  {Ex  pte  Lancaster^ 
In  re  Lancaster^  5  Ch.  D.,  911 ;  Ex  pte  Duce,  In  re  Whitehome,  13  Ch. 
D.,  429). 

17.  A  creditor  may  give  a  general  proxy'  to  his 
manager  or  clerk,  or  any  other  person  in  his  regular 
employment.  In  such  case  the  instrument  of  proxy 
shall  state  the  relation  in  which  the  person  to  act  there- 
under stands  to  the  creditor. 

^  Form  No.  54  in  the  Appendix. 

18.  A  creditor  may  give  a  special  proxy'  to  any  person 
to  vote  at  any  specified  meeting,  or  adjournment  thereof, 
for  or  against  any  specific  resolution,  or  for  or  against 
any  specified  person  as  trustee,  or  member  of  a  committee 
of  inspection. 

'  Form  No.  55  in  the  Appendix. 

A  creditor  present  and  holding  a  proxy,  must  do  some  act  to  show  that 
he  intends  to  be  present  on  behalf  of  his  principal  ^Ex  pte  Evans,  In  re 
Baum,  13  Ch.  D.,  424). 

19.  A  proxy  shall  not  be  used  unless  it  is  deposited 
with  the  official  receiver  or  trustee  before'  the  meeting 
at  which  it  is  to  be  used. 

'  Not  later  than  the  day  before  the  meeting  (r.  183  (2)).  Sedquare: 
Whether  this  rule  reducing  the  time  allowed  by  the  Act  is  not  ultra  vires  t 

20.  Where  it  appears  to  the  satisfaction  of  the  Court 
that  any  solicitation  has  been  used  by  or  on  behalf  of  a 
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Sch.  I.     trustee  or  receiver  in  obtaining  proxies,  or  in  procuring 

the  trusteeship  or  receivership,  except  by  the  direction 

of  a  meeting  of  creditors,  the  Court  shall  have  power,  if 
it  think  fit,  to  order  that  no  remuneration  shall  be 
allowed  to  the  person  by  whom  or  on  whose  behalf  such 
solicitation  may  have  been  exercised,  notwithstanding 
any  resolution  of  the  committee  of  inspection  or  of  the 
creditors  to  the  contrary. 

21,  A  creditor  may  appoint  the  official  receiver  of  the 
debtor's  estate  to  act  in  manner  prescribed ^  as  his 
general  or  special  proxy. 

'  r.  183  (i).     Forms  Nos.  54  and  55  in  the  Appendix. 

When  an  official  receiver,  who  holds  proxies,  cannot  himself  con- 
veniently attend  the  meeting,  he  may,  subject  to  certain  conditions, 
appoint  a  deputy  (r.  240). 


[Adjourn- 
ment.] 


22.  The  chairman  of  a  meeting  may,  with  the  consent 
of  the  meeting,  adjourn  the  meeting  from  time  to  time, 
and  from  place  to  place. 


[Quorum.] 


23.  A  meeting  shall  not  be  competent  to  act  for  any 
purpose,  except  the  election  of  a  chairman,  the  proving 
of  debts,  and  the  adjournment  of  the  meeting,  unless 
there  are  present,  or  represented  thereat,  at  least  three 
creditors,  or  all  the  creditors  if  their  number  does  not 
exceed  three. 


[Minutes.] 


24,  If  within  half  an  hour  from  the  time  appointed 
for  the  meeting  a  quorum  of  creditors  is  not  present  or 
represented,  the  meeting  shall  be  adjourned  to  the  same 
day  in  the  following  week  at  the  same  time  and  place, 
or  to  such  other  day  as  the  chairman  may  appoint,  not 
being  less  than  seven  or  more  than  twenty-one  days. 

25.  The  chairman  of  every  meeting  shall  cause  minute? 
of  the  proceedings  at  the  meeting  to  be  drawn  up,  and 
fairly  entered  in  a  book  kept  for  that  purpose,  and  the 
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minutes  shall  be  signed  by  him  or  by  the  chairman  of  Sch.  I.,  II, 
the  next  ensuing  meeting. 

As  to  the  form  the  minutes  should  take  at  the  first  meeting,  see  Form 
No.  59  in  the  Appendix. 

It  b  the  trustee's  duty  to  keep  proper  books,  and  to  cause  the  minutes 
to  be  entered  (s.  80,  and  notes  thereunder). 

A  copy  of  every  resolution  certified  by  the  official  receiver,  or,  as  the 
case  may  be,  the  trustee,  is  to  be  sent  by  him  to  the  Registrar  of  the  Court 
in  which  the  matter  is  pending  (r.  190). 

A  minute  signed  at  the  same  or  next  ensuing  meeting  by  a  person 
describing  himself  as,  or  appearing  to  be,  chairman  of  the  meeting  at 
which  the  minute  is  signed,  is  receivable  in  evidence  without  further  proof, 
and  is  also,  until  the  contrary  is  prove^l,  evidence  that  the  meeting  was 
duly  convened,  and  that  all  resolutions  and  proceedings  thereat  were  duly 
passed  and  had  (s.  133). 

26.  No  person  acting  either  under  a  general  or  special 
proxy  shall  vote  in  favour  of  any  resolution  which  would 
directly  or  indirectly  place  himself,  his  partner  or  em- 
ployer, in  a  position  to  receive  any  remuneration  out  of 
the  estate  of  the  debtor  otherwise  than  as  a  creditor 
rateably  with  the  other  creditors  of  the  debtor.  Pro- 
vided that  where  any  person  holds  special  proxies  to 
vote  for  the  appointment  of  himself  as  trustee  he  may 
use  the  said  proxies  and  vote  accordingly. 


THE  SECOND  SCHEDULE.  Section  39. 


Proof  of  Debts. 

Proof  in  ordinary  cases, 

1,  Every  creditor^  shall  prove  his  debt  as  soon  as  may 
be  after  the  making  of  a  receiving  order.^ 

*  •'  Creditor  "  will  comprise  an  officer  of  a  corporation  authorised  under 
its  seal,  any  member  of  a  firm,  the  committee  or  curator  bonis  of  a  lunatic 
(s.  148),  and  a  person  appointed  in  an  administration  action  to  represent 
the  estate  [Expte  Hare^  In  re  England^  L.  R.  lo,  Ch.  218). 

*  This  should  be  done  as  soon  as  possible  if  the  creditor  intends  to  vote, 
for  the  first  meeting  is  to  be  held  not  later  than  fourteen  days  after  the  date 
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Sch.  II.     ^^^^  receiving  order  (Sch.  I.,  s.  i),  and  a  proof  to  be  used  at  the  first 

meeting  must  be  lodged  one  clear  day  before  the  day  appointed  for  sach 

meeting  (r.  170,  Sch.  I.,  s.  8). 

2,  A  debt  may  be  proved  by  delivering  or  sending 
through  the  post  in  a  prepaid  letter  to  the  official 
receiver,  or,  if  a  trustee  has  been  appointed,  to  the  trustee, 
an  affidavit  verifying  the  debt 

As  to  the  contents  and  form  of  the  affidavit,  see  ss.  3 — 5,  infrh^  r.  169, 
and  Forms  52  and  53  in  the  Appendix.  This  is  the  only  affidavit  which 
can  be  sworn  before  the  party's  own  solicitor  (r.  48  (i) ). 

It  would  seem  that  if  the  debt  is  founded  on  a  bill  of  exchange  or 
promissory  note,  it  must  be  delivered  or  sent  at  the  same  time  {Ex pte Jacobs^ 
In  re  Carter^  L.  R.  17,  Eq.  575),  unless  s.  4,  infrh^  would  obviate  the 
necessity  of  such  a  course  ;  see,  too,  Ex  pU  Ashworth,  In  re  Hoare^  L.  R. 
18,  Eq.  705.  At  any  rate,  the  bill  or  note  must  be  produced  to  the 
trustee  before  payment  of  a  dividend  (r.  176). 

3,  The  affidavit  may  be  made  by  the  creditor  himself, 
or  by  some  person  authorised  by  or  on  behalf  of  the 
creditor.  If  made  by  a  person  so  authorised  it  shall 
state  his  authority  and  means  of  knowledge 

4,  The  affidavit  shall  contain  or  refer  to  a  statement 
of  account  showing  the  particulars  of  the  debt,  and  shall 
specify  the  vouchers,  if  any,  by  which  the  same  can  be 
substantiated.  The  official  receiver  or  trustee  may  at 
any  time  call  for  the  production  of  the  vouchers. 

5,  The  affidavit  shall  state  whether  the  creditor  is  or 
is  not  a  secured  creditor. 

6,  A  creditor  shall  bear  the  cost  of  proving  his  debt, 
unless  the  Court  otherwise  specially  orders. 

7,  Every  creditor  who  has  lodged  a  proof  shall  be 
entitled  to  see  and  examine  the  proofs  of  other  creditors 
before  the  first  meeting,  and  at  all  reasonable  times. 

8,  A  creditor  proving  his  debt  shall  deduct  therefrom 
all  trade  discounts,  but  he  shall  not  be  compelled  to 
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deduct  any  discount,  not  exceeding  five  per  centum  on    Scht  IK 
the  net  amount  of  his  claim,  which  he  may  have  agreed 
to  allow  for  payment  in  cash. 

Proof  by  secured  Creditors, 

9.  If  a  secured  creditor  realises  his  security,  he  may 
prove  for  the  balance  due  to  him,  after  deducting  the  net 
amount  realised. 

10.  If  a  secured  creditor  surrenders  his  security  to  the 
offidal  receiver  or  trustee  for  the  general  benefit  of  the 
creditors,  he  may  prove  for  his  whole  debt. 

The  effect  of  a  first  mortgagee  surrendering  his  security  is  to  place  the 
trustee  or  official  receiver  in  his  place,  and  not  to  accelerate  or  improve  tho 
rights  of  the  subsequent  mortgagees  {Cracknall  y,  Janson^  6  Ch.  I).,  735)* 

11.  If  a  secured  creditor  does  not  either  realise  or  sur- 
render his  security,  he  shall,  before  ranking  for  dividend, 
state  in  his  proof  the  particulars  of  his  security,  the  date 
when  it  was  given,  and  the  value  at  which  he  assesses  it, 
and  shall  be  entitled  to  receive  a  dividend  only  in  respect 
of  the  balance  due  to  him  after  deducting  the  value  so 
assessed. 

Unless  a  secured  creditor  realises,  surrenders,  or  values  his  security,  he 
has  no  debt  provable  in  the  bankruptcy  {Ex  pte  Goode^  In  re  Let^  14  Ch. 
D.,  82),  and  if  he  proves  and  votes  in  respect  of  his  whole  debt  without 
valuing  his  security,  he  would  probably  be  held  to  have  surrendered  it  {Ex 
pu  Ashworthy  In  re  Hoare,  L.  R,  18,  Eq.  705,  cf,  s.  16,  in/rd), 

**  Security,"  means  security  on  the  property  of  the  bankrupt.  If  the 
security  is  on  the  property  of  a  third  person,  or  on  property  belonging  to 
the  bankrupt  and  a  third  person,  then  the  creditor  can  prove  for  the 
whole  amount  of  his  debt  and  realise  his  security  at  the  same  time,  pro- 
vided he  does  not  altogether  receive  more  than  20s,  in  the  pound  {In  re 
Plummcr^  I  Ph.,  56,  s,  c,  sub  tit.  Ex  pte  Shepherd^  2  Mont.  D.  & 
De  G.,  204;  Ex  pte  English  and  American  Bank,  In  re  Eraser  6f*  Co,, 
L.  R.  4,  Ch.  49). 

12, — (^0  Where  a  security  is  so  valued  the  trustee  may 
at  any  time  redeem  it  on  payment  to  the  creditor  of  the 
assessed  value. 

cf,  Sch.  I.,  s.  i2« 
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Sch.  II.  (^.)  If  the  trustee  is  dissatisfied  with  the  value  at 
which  a  security  is  assessed,  he  may  require  that  the  pro- 
perty comprised  in  any  security  so  valued  be  offered  for 
sale  at  such  times  and  on  such  terms  and  conditions  as 
may  be  agreed  on  between  the  creditor  and  the  trustee, 
or  as,  in  default  of  such  agreement,  the  Court  may 
direct.  If  the  sale  be  by  public  auction  the  creditor,  or 
the  trustee  on  behalf  of  the  estate,  may  bid  or  purchase. 
(^.)  Provided  that  the  creditor  may  at  any  time,  by 
notice  in  writing,  require  the  trustee  to  elect  whether  he 
will  or  will  not  exercise  his  power  of  redeeming  the 
security  or  requiring  it  to  be  realised,  and  if  the  trustee 
does  not,  within  six  months  after  receiving  the  notice, 
signify  in  writing  to  the  creditor  his  election  to  exercise 
the  power,  he  shall  not  be  entitled  to  exercise  it ;  and  the 
equity  of  redemption,  or  any  other  interest  in  the  pro- 
perty comprised  in  the  security  which  is  vested  in  the 
trustee,  shall  vest  in  the  creditor,  and  the  amount  of 
his  debt  shall  be  reduced  by  the  amount  at  which  the 
security  has  been  valued. 

13.  Where  a  creditor  has  so  valued  his  security,  he 
may  at  any  time  amend  the  valuation  and  proof  on 
showing  to  the  satisfaction  of  the  trustee,  or  the  Court, 
that  the  valuation  and  proof  were  made  bond  fide  on  a 
mistaken  estimate,  or  that  the  security  has  diminished 
or  increased  in  value  since  its  previous  valuation  ;'  but 
every  such  amendment  shall  be  made  at  the  cost  of  the 
creditor,  and  upon  such  terms  as  the  Court  shall  order 
unless  the  trustee  shall  allow  the  amendment  without 
application  to  the  Court 

^  See  Expte  Bagshaw,  In  re  Ker,  13  Ch.  D.,  3041  and  Ex  pu  StkeJUld^ 
In  re  Firth  J  12  Ch.  D.,  337. 

14.  Where  a  valuation  has  been  amended  in  accord- 
ance with  the  foregoing  rule,  the  creditor  shall  forthwith 
repay  any  surplus  dividend  which  he  may  have  received 
in  excess  of  that  to  which  he  would  have  been  entitled 
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on  the  amended  valuation,  or,  as  the  case  may  be,  shall  Sch.  II 
be  entitled  to  be  paid  out  of  any  money  for  the  time 
being  available  for  dividend  any  dividend  or  share  of 
dividend  which  he  may  have  failed  to  receive  by  reason 
of  the  inaccuracy  of  the  original  valuation,  before  that 
money  is  made  applicable  to  the  payment  of  any  future 
dividend,  but  he  shall  not  be  entitled  to  disturb  the 
distribution  of  any  dividend  declared  before  the  date  of 
the  amendment 

15.  If  a  creditor  after  having  valued  his  security  sub- 
sequently realises  it,  or  if  it  is  realised  under  the  provisions 
of  Rule  12,  the  net  amount  realised  shall  be  substituted 
for  the  amount  of  any  valuation  previously  made  by  the 
creditor,  and  shall  be  treated  in  all  respects  as  an  amended 
valuation  I  made  by  the  creditor. 

^  ss.  14  and  13,  suprh.  Under  the  Act  of  1869,  if  a  security  realised 
more  than  the  value  at  which  the  creditor  had  assessed  it,  he  was  bound  to 
pay  over  the  excess  to  the  trustee  {Ex  pte  King^  In  re  Palethorpt^  L.  R.  20, 
Eq.  273 ;  see,  also,  Bolton  v.  Ferro^  14  Ch.  D.,  171). 

16.  If  a  secured  creditor  does  not  comply  with  the 
foregoing  rules  he  shall  be  excluded  from  all  share  in 
any  dividend. 

17.  Subject  to  the  provisions  of  Rule  12,  a  creditor 
shall  in  no  case  receive  more  than  twenty  shillings  in  the 
pound,  and  interest  as  provided  by  this  Act* 

1  s.  40  (5). 

Proof  in  respect  of  Distinct  Contracts. 

18.  If  a  debtor  was  at  the  date  of  the  receiving  order 
liable  in  respect  of  distinct  contracts  as  a  member  of  two 
or  more  distinct  firms,  or  as  a  sole  contractor,  and  also 
as  member  of  a  firm,  the  circumstance  that  the  firms  are 
in  whole  or  in  part  composed  of  the  same  individuals, 
or  that  the  sole  contractor  is  also  one  of  the  joint  con- 
tractors, shall  not  prevent  proof  in  respect  of  the  contracts, 

N    2 
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Sch.  II.    against    the    properties*    respectively    liable    on    th^ 
contracts. 

*  "Properties"  lignify  "estates'*  whether  joint  or  separate  {Ex  pte 
Banco  di  Portugal^  In  re  Hooper^  ii  Ch.  D.,  317). 

The  Statute  supposes  a  case  where  there  are  two  contracts  and  also  two 
firms,  or  an  individual  and  a  firm,  but  does  not  apply  to  a  case  where  the 
same  identical  firm  carries  on  business  in  this  country  and  abroad.  In  such 
a  case  a  creditor  of  the  firm  can  only  prove  here  after  accounting  for  what 
he  has  received  abroad  {Banco  de  Portugal  \,  Waddell^  5  App.  Cas.,  161). 

Where  a  joint  and  several  promissory  note  is  signed  in  the  name  of  a 
firm  and  also  by  its  members,  proof  can  be  made  both  against  the  joint  estate 
of  the  firm  and  against  the  separate  estates  of  the  partners  {Ex  pu  Honiy^ 
In  rejeffery^  L.  R.  7,  Ch.  178),  and  it  is  not  necessary  that  the  firm  should 
be  specially  mentioned  if  the  contract  is  made  for  partnership  purposes 
{Expte  Stone,  In  re  IVelch,  L.  R.  8,  Ch.  914). 

A  lease  to  a  partnership  containing  a  joint  and  several  covenant  by  the 
partners  to  pay  the  rent  having  been  disclaimed  by  the  trustee,  it  was  held 
that  the  lessor  was  entitled  to  prove  against  the  separate  estates  of  the 
partners,  doubt  being  expressed  as  to  whether  there  was  a  right  of  proof  also 
against  the  joint  estate  of  the  remaining  partners,  one  of  them  having  died 
since  the  execution  of  the  lease  {Ex  pte  Corbett,  In  re  SAand,  14  Ch.  D., 
122). 

The  separate  liability  of  a  bankrupt  would,  it  seems,  continue,  notwith- 
standing his  discharge  in  respect  of  his  joint  estate  {Meggy  v.  Imperial 
Discount  C<7.,  3  Q.  6.  D.,  711  ;  EMs  v.  Boulnois,  L.  R.  10,  Ch.  749)  or 
the  acceptance  of  a  composition  by  his  joint  creditors  {Simpsott  v.  Henning^ 
L.  R.  10,  Q.  B.,  406),  unless  in  the  latter  case  the  creditor  has  consented 
to  the  composition  (s.  19). 

Periodical  Payments, 

19,  When  any  rent  or  other  payment  falls  due  at 
stated  periods,  and  the  receiving  order  is  made  at  any 
time  other  than  one  of  those  periods^,  the  person  entitled 
to  the  rent  or  payment  may  prove  for  a  proportionate 
part  thereof  up  to  the  date  of  the  order  as  if  the  rent  or 
payment  grew  due  from  day  to  day. 

Interest 

20.  On  any  debt  or  sum  certain,  payable  at  a  certain 
time  or  otherwise,  whereon  interest  is  not  reserved  or 
agreed  for,  and  which  is  overdue  at  the  date  of  the 
receiving  order  and  provable  in  bankruptcy,  the  creditor 
may  prove  for  interest  at  a  rate  not  exceeding  four  per 
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centum  per  annum  to  the  date  of  the  order  <  from  the  8ch.  11. 
time  when  the  debt  or  sum  was  payable,  if  the  debt  or 
sum  is  payable  by  virtue  of  a  written  instrument  at  a 
certain  time,  and  if  payable  otherwise,  then  from  the  time 
when  a  demand  in  writing  has  been  made  giving  the 
debtor  notice  that  interest  will  be  claimed  from  the  date 
of  the  demand  until  the  time  of  payment 

^  Wliere  principal  and  interest  are  lumped  together,  and  made  payable  by 
fixed  instalments,  so  much  as  represents  interest  accrued  due  since  the  date 
of  the  receiving  order  must  be  struck  off  the  proof  (Ex  ptt  Bath^  In  re 
PhiUips,  22  Ch.  D.,  450). 

Debt  payable  at  a  future  time. 

21,  A  creditor  may  prove  for  a  debt  not  payable  when 
the  debtor  committed  an  act  of  bankruptcy  as  if  it  were 
payable  presently,  and  may  receive  dividends  equally 
with  the  other  creditors,  deducting  only  thereout  a  rebate 
of  interest  at  the  rate  of  five  pounds  per  centum  per 
annum  computed  from  the  declaration  of  a  dividend  to 
the  time  when  the  debt  would  have  become  payable, 
according  to  the  terms  on  which  it  was  contracted. 

Admission  or  Rejection  of  Proof s. 

22.  The  trustee  shall  examine  every  proof  and  the 
grounds  of  the  debt,  and  in  writing  admit  or  reject  it,  in 
whole  or  in  part,  or  require  further  evidence  in  support 
of  it'  If  he  rejects  a  proof  he  shall  state  in  writing  to 
the  creditor  the  grounds  of  the  rejection. 

^  This  should  be  done  within  fourteen  days  after  receiving  the  proof, 
unless  the  time  be  extended  by  the  Court  (r.  173). 

If  the  trustee  does  not  for  a  long  period  reject  a  proof,  he  must  be  taken 
to  have  admitted  it,  and  his  proper  course  will  then  be  to  apply  to 
expunge  it  under  the  next  section  (Ex  pu  Good,  In  re  Armttage,  5  Ch.  D., 
46  ;  Ex pte  Kemp,  In  re  Russell,  42  L.  J.  Bankr.,  26. 

The  improper  rejection  of  a  proof  by  a  trustee  is  no  ground  for  vacating 
his  appointment  unless  fraud  be  proved  (Ex  pte  Kimber,  In  re  Thrift,  11 
Ch*  D.,  869;  Ex  pte  Milner,  3  Deac.  &  Ch.  235). 

28.  If  the  trustee  thinks  that  a  proof  has  been 
improperly  admitted,  the  Court  may,  on  the  application 
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Sch.  II.    of  the  trustee,  after  notice  to  the  creditor  who  made  the 
proof,  expunge  the  proof  or  reduce  its  amount 

No  limit  of  time  is  fixed  within  which  the  application  is  to  be  made,  so 
that  it  may  be  made  at  any  distance  of  time ;  but  any  dividends  already 
paid  would  be  retained  by  the  creditor  {Bx  pu  ffarper^  In  rt  Tait,  ai 
Ch.  D.,  537). 

24.  If  a  creditor  is  dissatisfied  with  the  decision  of  the 
trustee  in  respect  of  a  proof,  the  Court  may,  on  the 
application  of  the  creditor,  reverse  or  vary  the  decision. 

The  application  must  be  made  within  twenty-one  days  from  the  decision 
complained  of,  unless  the  time  be  extended  (r.  174). 

25.  The  Court  may  also  expunge  or  reduce  a  proof 
upon  the  application  of  a  creditor  if  the  trustee  declines 
to  interfere  in  the  matter,  or,  in  the  case  of  a  composition 
or  scheme,  upon  the  application  of  the  debtor. 

26i  For  the  purpose  of  any  of  his  duties  in  relation  to 
proofs,  the  trustee  may  administer  oaths  and  take 
affidavits. 

27.  The  official  receiver,  before  the  appointment  of  a 
trustee,  shall  have  all  the  powers  of  a  trustee  with  respect 
to  the  examination,  admission,  and  rejection  of  proofs,* 
and  any  act  or  decision  of  his  in  relation  thereto  shall  be 
subject  to  the  like  appeal.^ 

^  And  for  this  purpose  may  administer  oaths  (s.  68  (2)). 
'  s.  34,  jftr/fid,  and  r.  174. 
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THE  THIRD  SCHEDULE.  Section  96^ 


List  of  Metropolitan  County  Courts.  Sch.  III. 

The  Bloomsbury  County  Court  of  Middlesex. 
The  Bow  County  Court  of  Middlesex. 
The  Brompton  County  Court  of  Middlesex. 
The  Clerkenwell  County  Court  of  Middlesex. 
The  Lambeth  County  Court  of  Surrey. 
The  Marylebone  County  Court  of  Middlesex. 
The  Shoreditch  County  Court  of  Middlesex. 
The  Southwark  County  Court  of  Surrey. 
The  Westminster  County  Court  of  Middlesex. 
The  Whitechapel  County  Court  of  Middlesex. 


THE  FOURTH  SCHEDULE.  Section  163. 


Statutes  relating  to  Unclaimed  Dividends.     Sch.  IV- 


Session  and  Chapter. 


7  &  8  VicL  c.  70     - 

12  &  13  Vict  c.  106- 

24&2S  Victc.  134- 
32  &  33  Vict.  c.  71- 


Titleof  Act 


An  Act  for  facilitating  arrangements 
between  debtors  and  creditors. 

The  Bankruptcy  Law  Consolida- 
tion Act,  1849. 

The  Bankruptcy  Act,  1861. 

The  Bankruptcy  Act,  1 869. 
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Section  169. 


THE  FIFTH   SCHEDULE. 


8ch.  V. 


Enactments  Repealed  as  to  England. 


13  Edw.  I  c. 

l8. 

in  part 


32  &  33  Vict 
c  62. 
in  part. 


32  &  33  Vict 
c.  71. 

32  &  33  Vict 
c.  83. 

in  part. 

33  &  34  Vict 
c.  y6, 

34  &  35  Vict 
c.  50. 

38  &  39  Vict 
c.  77. 
in  part 


The  statutes  of  Westminster  the  Second, 
chapter  eighteen,  Execution  either  by 
levying  of  the  lands  and  goods,  or  by 
delivery  of  goods  and  half  the  land ;  at 
the  choice  of  the  creditor ; 

in  part ;  namely, 

the  words  "  all  the  chattels  of  the  debtor 
saving  only  his  oxen  and  beasts  of  the 
plough,  and  " 

The  Debtors  Act,  1869. 

in  part ;  namely. 

Sub-section  {b)  of  section  five,  and 
Sections  twenty-one  and  twenty-two. 
The  Bankruptcy  Act,  1869. 

The  Bankruptcy  Repeal  and    Insolvent 

Court  Act,  1869. 
in  part ;  namely, 
Section  nineteen. 
The  Absconding  Debtors  Act,  187a 

The  Bankruptcy  Disqualification  Act,  1871. 
Except  sections  six,  seven,  and  eight 
The  Supreme  Court  of  Judicature  Act, 

1875. 
in  part ;  namely. 
Sections  nine  and  thirty-two. 
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ARRANGEMENT  OF  RULES. 

ASJLANGEBfENT.  RULES. 

Preliminary I — 4 

Court  and  Chambers 5 — 7 

Proceedings 8 — 1$ 

Transfer  of  Proceedings i6 — ^8 

Motions  and  Practice '9 — 29 

Security  in  Court 3^>"~38 

Affidavits 39—50 

Stamps 5i»52 

Witnesses  and  Depositions      ....      S3 — 63 

Discovery 64 

Taking  Accounts  of  Property  Mortgaged  .  6^—69 
Discovery  of  Debtor's  Property       ...  70 

Appropriation  of  Pay^  Salary,  &c.  .  .  .  71 — 74 
Warrants,  Arrests,  and  Commitments  .  .  75 — 78 
Service  and  Execution  of  Process    .        .        .      79 — 83 

Trial  by  Jury 84 — 87 

Sittings  of  County  Court  .  .  .  .  88, 89 
Rules  relating  to  Business  of  High  Court        .      90—97 

Costs 98 — no 

Appeals Ill — 116 

Declaration  of  Inability  to  pay  Debts     .        .  117 

iSankruptcy  Notice 118 — 124 

Bankruptcy  Petition 125 — 128 

Creditor's  Petition 129-^143 

Service  of  Creditor's  Petition  ....  144 — 148 
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ARBANGXMINT.  RULIS. 

Hearing  of  Petition 149 

Receiving  Order 150—154 

Adjudication 155 — 158 

Composition  or  Scheme 159 — 167 

Statement  of  Affairs 168 

Proof  of  Debts 169—174 

Dividends  .        .        .        .  175 — 177 

Discharge 178 — 182 

Proxies  and  Voting  Letters     ....  183 

Meetings  of  Creditors 184 — 190 

Proceedings  by  Company        ....  191 

Proceedings  by  or  against  Firm       .        .        .  192 — 197 

Small  Bankruptcies 198, 199 

Administration  of   Estate  of   Person  dying 

Insolvent 200 — 202 

Gazetting 203 

Books,  &c,  to  be  kept  by  Registrars        .        .  204 — 206 

Accounts  and  Audit 207 — ^217 

Trustees 218 — 231 

Disclaimer  of  Leases 232 

Official  Receivers 233 — ^250 

Payments  into  and  out  of  Bank       .        .        •251, 252 
Security  by  Trustee  or  Special  Manager         .  253 

Remuneration  of  Special  Manager  .        .  254 

Unclaimed  Funds,  &c,  under  s.  162         .        -255,  256 

Miscellaneous  Matters 257 — 264 

Rules  under  s.  5  of  Debtors  Act  .  265 — ^270 
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GENERAL    RULES     MADE    PURSUANT     TO     r  r.  1, 2. 
SECTION     127    OF    THE     BANKRUPTCY 
ACT,    1883. 


//  is  ordered  as  follows : — 

Preliminary. 

L  These  Rules  may  be  cited  as  "The  Bankruptcy  Short  title 
Rules,  1883,"  and  shall  come  into  operation  from  and^g^^™^!^ 
immediately  after  the  thirty-first  day  of  December  1883. 

2.  In    these    Rules,  unless    the   context  or    subject  Interpretation 
matter  otherwise  requires, —  ®  ^*™*' 

(a.)  "The  Act"  means  the  Bankruptcy  Act,  1883. 

"  The  Court "  includes  a  registrar  when  exercising  the 
powers  of  the  Court  pursuant  to  the  Act  or  these  Rules. 

"Creditor"  includes  a  corporation  and  a  firm  of 
creditors  in  partnership. 

"  Debtor  "  includes  a  firm  of  debtors  in  partnership  and 
includes  any  debtor  proceeded  against  under  the  Act, 
whether  adjudged  bankrupt  or  not 

"  Name  "  of  a  person  means  both  the  christian  name, 
or  the  initial  letter  or  contraction  of  the  christian  name, 
and  the  surname  of  such  person. 

"  Registrar"  means  a  registrar  or  deputy  registrar  of  a 
County  Court  having  jurisdiction  in  bankruptcy,  or,  as 
the  case  may  be,  a  registrar  in  bankruptcy  of  the  High 
Court 

"  Scheme "  means  a  scheme  of  arrangement  pursuant 
to  the  Act 

"  Sealed  "  means  sealed  with  the  seal  of  the  Court 

^  Trustee  "  includes  an  official  receiver  when  acting  as 
trustee. 

«*«  For  the  references  in  the  margin  to  these  rules  enclosed  in  brackets 
the  author  is  responsible. 
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r  r.  2-4.  "  Writing "  includes  print,  and  "  written "  includes 
printed. 

(^.)  Words  importing  the  plural  number  include  the 
singular,  and  words  importing  the  singular  num- 
ber include  the  plural,  and  words  importing  the 
masculine  gender  include  the  feminine. 

(r.)  The  provisions  of  section  168  of  the  Act  shall 
apply  to  these  rules,  and  any  other  terms  or 
expressions  defined  by  the  Act  shall  have  the 
meanings  thereby  assigned  to  them. 

Computation       3. — (i.)  The  provisions  of  section  141  of  the  Act  shall 

°^  ^«-  apply  to  these  Rules. 

(2.)  Where  by  the  Act  or  these  Rules  the  time  limited 
for  doing  any  act  or  thing  is  less  than  six  days,  Sunday, 
Christmas  Day,  Good  Friday,  Monday  and  Tuesday  in 
Easter  week,  and  any  other  day  on  which  the  offices  of 
the  Court  are  wholly  closed,  shall  be  excluded  in  com- 
puting such  time. 

(3.)  For  the  purposes  of  these  Rules  and  of  section 
141  of  the  Act  "a  day  on  which  the  Court  does  not  sit" 
shall  mean  a  day  on  which  the  offices  of  the  Court  are 
closed. 

Forms 

Use  of  forms  4. — (i.)  The  forms  in  the  Appendix,  where  applicable, 
in  ppen  x.  ^^^  where  they  are  not  applicable  forms  of  the  like 
character,  with  such  variations  as  circumstances  may 
require,  shall  be  used.  Where  such  forms  are  applicable 
any  costs  occasioned  by  the  use  of  any  other  or  more 
prolix  forms  should  be  borne  by  or  disallowed  to  the 
party  using  the  same,  unless  the  Court  shall  otherwise 
direct 

(2.)  Provided  that  the  Board  of  Trade  may  from  time 
to  time  alter  any  forms  which  relate  to  matters  of  an 
administrative,  and  not  of  a  judicial,  character,  or  sub- 
stitute new  forms  in  lieu  thereof. 
Where  the  Board  of  Trade  alters  any  form  or  substi* 
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tutes  any  new  form  in  lieu  of  a  form  prescribed  by  these    ^ '''  5,  a 
Rules,  such  altered  or  substituted  form  shall  be  published 
in  the  "London  Gazette." 


PART    I.— COURT   PROCEDURE. 


Court  and  Chambers. 

5.  The  following  matters  and  applications  shall  be  Matters  to 

•  iti.*!*  .  1  .be  heard  in 

heard  and  determmed  m  open  court,  napiely : —  Court. 

{a.)  The  public  examination  of  debtors  ; 
(Jf.)  Applications  to  approve  a  composition  or  scheme 

of  arrangement ; 
{c,)  Applications  for  orders  of  discharge  or  certificates 

of  removal  of  disqualifications  ; 
(//.)  Appeals  from  the  Board  of  Trade  to  the  High 

Court ; 
{e.)  Applications  to  set  aside  or  avoid  any  settlement, 

conveyance,  transfer,  security,  or  payment,  or 

to  declare  for  or  against  the  title  of  the  trustee 

to  any  property  adversely  claimed  ; 
(/)  Applications  for  the  committal  of  any  person  to 

prison  for  contempt ; 
{g.)  Appeals  against  the  rejection  of  a  proof,  or  appli- 
cations to  expunge  or  reduce  a  proof,  where  the 

amount  of  the  proof  exceeds  200/.  ; 
(A.)  Applications  for  the  trial  of  issues  of  fact  with  a   ' 

jury,  and  the  trial  of  such  issues. 
Any  other  matter  or  application  may  be  heard  and 
determined  in  chambers. 

6,  A   Registrar  may,  under  the  general  or  special  Jurisdiction  of 
directions  of  the  Judge,  hear  and  determine  any  matter '^^ '^"' 

or  application  mentioned  in  sub-section  (2)  of  section  99 
of  the  Act 

See  an  Order  of  1st  January,  1884,  f«/r^,  limiting  the  jurisdiction  of  the 
Re^trars  of  the  High  Court  to  the  extent  specified  in  th^t  Order, 
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r  r.  7-10.        fj^  Subject  to  the   provisions  of  the  Act  and  these 

Adjournment   Rules,  any  matter  or  application  may,  at  any  time,  if  the 

to  S^urtTnd""  J"^S:e  (or,  as  the  case  may  be,  the  Registrar)  thinks  fit, 

vice  versd.       be  adjoumed  from  chambers  to  court  or  from  court  to 

chambers ;  and  if  all  the  contending  parties  require  any 

matter  or  application  to  be  adjourned  from  chambers 

into  court  it  shall  be  so  adjourned. 


Proceedings. 

Proceeding^      g^ — (i  )  Every  proceeding  in  court  under  the  Act  shall 

[«•  94  (5)].      ^  dated,  and  shall  be  intituled  "  In  Bankruptcy,"  and 

with  the  name  of  the  Court  in  which  it  is  taken,  and  of 

the  matter  to  which  it  relates.     Numbers  and  dates  may 

be  denoted  by  figures. 

(2.)  All  applications  and  orders  shall  be  intituled  ex 
parte  the  applicant 

(3.)  The  first  proceeding  in  every  matter  shall  have  a 
distinctive  number  assigned  to  it  by  the  Registrar,  and 
all  subsequent  proceedings  in  the  same  matter  shall  bear 
the  same  number. 

(4.)  When  a  matter  is  transferred  from  one  Court  to 
another  it  shall  receive  a  new  distinctive  number. 

(5.)  The  Forms  Nos.  i  and  2  in  the  Appendix  shall 
be  used  with  such  variations  or  additions  as  circumstances 
may  require. 


Written  or 
printed  pro- 
ceedings. 


R(  cords  of 
the  Court. 


9,  AH  proceedings  in  the  Court  shall  be  written  or 
printed,  or  partly  written  and  partly  printed,  on  paper  of 
the  size  hitherto  used  in  bankruptcy,  that  is  to  say,  on 
sheets  of  sixteen  inches  in  length  and  ten  inches  in 
breadth,  or  thereabouts  ;  but  no  objection  shall  be  allowed 
to  any  proof,  affidavit,  or  proxy  on  account  of  its  being 
written  or  printed  on  other  sized  paper. 

10,  All  proceedings  of  the  Court  shall  remain  of  record 
in  the  Court,  so  as  to  form  a  complete  record  of  each 
matter,  and  they  shall  not  be  removed  for  any  purpose, 
except  for  the  use  of  the  officers  of  the  Court  or  by 
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special  direction  of  the  Judge  or  Registrar,  but  they  may    ■*  ^'  "-'6. 
at  all  reasonable  times  be  inspected  by  the  trustee,  the 
debtor,  and  any  creditor  who  has  proved,  or  any  person 
on  their  behalf. 

11.  All  notices  required  by  the  Act  or  these  Rules  .N®*"^  *<>  ^ 
shall  be  in  writing,  unless  these  Rules  otherwise  provide 

or  the  Court  shall  in  any  particular  case  otherwise  order. 

12.  All  summonses,  petitions,  notices,  orders,  warrants,  ^'^J^  ***  ^ 
and  other  process  issued  by  the  Court  shall  be  sealed.       [f.  137]. 

13.  Where  the  Court  orders  a  general   meeting  of  Meetings 
creditors  to  be  summoned  under  Rule  5  of  Schedule  I,  by^courtf 
to  the  Act,  it  shall  be  summoned  as  the  Court  directs,  [Form  No.  61] 
and   in   default   of   any   direction   the   Registrar    shall 
transmit  a  sealed  copy  of  the  order  to  the  trustee  (or,  as 

the  case  may  be,  the  official  receiver)  and  the  trustee  or 
official  receiver  shall,  not  less  than  seven  days  before  such 
meeting,  send  a  copy  of  the  order  to  each  creditor  at  the 
address  given  in  his  proof,  or  when  he  shall  not  have 
proved,  the  address  given  in  the  list  of  creditors  by  the 
debtor,  or  such  other  address  as  may  be  known  to  the 
trustee  or  official  receiver. 

14^  All  office  copies  of  petitions,  proceedings,  affidavits,  Office  copies, 
books,  papers,  and  writings,  or  any  parts  thereof  required 
by  any  trustee,  or  by  any  debtor,  or  by  any  creditor  or 
by  the  solicitor  of  any  such  person,  shall  be  provided  by 
the  Registrar,  and  shall,  except  as  to  figures,  be  fairly 
written  at  length,  and  be  sealed  and  delivered  out  with-  [s.  137]. 
out  any  unnecessary  delay,  and  in  the  order  in  which 
they  shall  have  been  bespoken. 

15. — (!•)  The  Registrar  of  each  Court  shall  file  a  copy  Filing, 
of  each  issue  of  the  "  London  Gazette,"  and  whenever  S^^ctting,  &c. 
the  Gazette  contains  any  advertisement  relating  to  any 
matter  under  the  Act  in  his  Court,  he  shall  at  the  same 
time  file  with  the  proceedings  in  the  matter  a   m^mp- 
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r  r.  15-17.  randum  referring  to  and  giving  the  date  of  such 
advertisement 

(2.)  In  the  case  of  an  advertisement  in  a  local  paper, 
the  Registrar  shall  in  like  manner  file  a  copy  of  the  paper 
and  a  memorandum  (which  may  be  in  the  Form  No.  128 
in  the  Appendix)  referring  to  and  giving  the  date  of  such 
advertisement. 

(3.)  For  this  purpose  one  copy  of  each  local  paper,  in 
which  any  advertisement  relating  to  any  matter  under 
the  Act  in  such  Court  is  inserted,  shall  be  left  with  the 
Registrar  by  the  person  inserting  the  advertisement 

(4.)  The  memorandum  by  the  Registrar  shall  be  primd 
facie  evidence  that  the  advertisement  in  question  was 
duly  inserted  in  the  issue  of  the  Gazette  or  paper  to 
which  the  memorandum  refers. 


Notice  to 
creditors, 
[s.  97] 


Transfer. 


Transfer  of  Proceedings. 

16,  Where  the  Judge  of  a  County  Court  or  the  Judge 
or  a  Registrar  of  the  High  Court  certifies^  that  in  his 
opinion  a  bankruptcy  proceeding  would  bo  more  advan- 
tageously conducted  in  some  other  Court,  the  Registrar 
shall,  if  the  opinion  is  certified  before  the  first  meeting  of 
creditors,  transmit  the  certificate  to  the  oflficial  receiver 
who  shall  lay  the  same  before  such  meeting,  and  if  it  has 
been  certified  after  such  meeting,  he  shall  transmit  a 
copy  of  such  certified  opinion  to  the  trustee,  if  there  be 
one,  and  if  not  to  the  official  receiver,  who  shall  there- 
upon summon  a  meeting  of  creditors  to  consider  the 
same." 

^  Form  No.  22  in  the  Appendix. 

17,  If  within  seven  days  after  the  first  meeting,  or,  in 
any  other  case,  within  fourteen  days  after  transmitting 
such  notice  to  the  official  receiver  or  trustee,  no  resolu- 
tion of  the  creditors  objecting  to  such  transfer  shall  be 
received  by  the  Court  through  the  Registrar,  the  transfer 
may  be  made  accordingly  ;  but  if  the  creditors  have  so 
objected,  the  transfer  shall  not  be  made. 
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18.  Where  the  proceedings  in  any  bankruptcy  matter  r  r.  18-20. 
are  transferred  from  the  Court  to  which  the  petition  was  Transmission 
presented  to  any  other  Court,  the  Registrar  of  the  first  of  records. 
Court  shall  send   by  post  all  the  proceedings   to  the 
Registrar  of  the  Court  to  which  the  proceedings  are 
transferred  ;  and  the  receipt  of  such  proceedings  shall 

be  considered  to  authorise  the  latter  Court  to  continue 
such  proceedings,  without  any  further  order  for  trans- 
ferring them  than  is  contained  in  the  proceedings. 

Motions  and  Practice. 

19.  Every  application  to  the  Court  (unless  otherwise  Applications 
provided   by  these   Rules,  or  the  Court  shall  in   any  motionf 
particular  case  otherwise  permit)  shall    be    made  by 
motion  supported  by  affidavit. 

There  is  no  right  to  cross-examine  a  deponent  upon  an  affidavit  which 
has  been  filed  until  it  has  been  read.  It  may  be  withdrawn  vnthout  being 
read  (Expte  Child,  In  re  Ottaway,  20  Ch.  D.,  126). 

A  deposition  of  a  witness  which  has  been  filed  for  one  purpose  may  be 
used  against  him  as  an  admission  in  any  other  proceeding  in  the  same 
bankruptcy.  When  one  party  intends  to  use  such  a  deposition  he  should 
serve  notice  of  his  intention  to  do  so  upon  the  other,  and  not  a  copy  of  it 
{Expte  Hall,  In  re  Cooper,  19  Ch.  D.,  580). 

20.  Where    any  party  other   than   the  applicant  is  Notice  of 
affected  by  the  motion,  no  order  shall  be  made  unless  ^^parte 
upon  the  consent  of  such  party  duly  shown  to  the  Court  applications, 
or  upon  proof  that  notice  of  the  intended  motion  and  a 

copy  of  the  affidavits  in  support  thereof  have  been  duly 
served^  upon  such  party :  Provided  that  the  Court,  if 
satisfied  that  the  delay  caused  by  proceeding  in  the 
ordinary  way  would  or  might  entail  serious  mischief, 
may  make  any  order  ex  parte  upon  such  terms  as  to 
costs  and  otherwise,  and  subject  to  such  undertaking,  if 
any,  as  the  Court  may  think  just ;  and  any  party 
affected  by  such  order  may  move  to  set  it  aside. 

^  As  to  the  mode  of  service,  personal  or  otherwise,  see  r  r.  25,  79 — 82, 
and  s.  142. 

Notice  of  motion  must  be  served  not  less  than  eight  days  before  the  day 
named  for  the  hearing,  unless  leave  to  serve  short  notice  of  motion  be 

O 
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r  r.  2U26.    obtained, — see  next  rule.     Bnt  no  time  appears  to  be  fixed  for  the  delivery 

—  of  affidavits  in  support  of  the  motion,  although  affidavits  in  opposition  most 

be  delivered  not  less  than  two  days  before  the  day  appointed  for  the  hear- 
ing (r.  22). 

All  affidavits  must  be  filed  not  later  than  the  day  before  the  hearing 
(r.  26). 

Length  of  21.  Unless  the  Court  gives  leave  to  the  contrary, 

notice  of  motion  shall  be  served  on  any  party  to  be 
affected  thereby  not  less  than  eight  days  before  the  day 
named  in  the  notice  for  hearing  the  motion.  An  appli- 
cation for  leave  to  serve  short  notice  of  motion  shall  be 
made  ex  parte. 

Affidavits  22.  Where  the  respondent  intends  to  use  affidavits  in 

motion.  opposition  to  the  motion  he  shall  deliver  copies  of  such 

affidavits  to  the  applicant  not  less  than  two  days  before 

the  day  appointed  for  the  hearing. 

Notice  not  23,  If  OH  the  hearing  of  any  motion  or  application  the 

MoiwMxScs.  Court  shall  be  of  opinion  that  any  person  to  whom 
notice  has  not  been  given  ought  to  have,  or  to  have  had, 
such  notice,  the  Court  may  either  dismiss  the  motion  or 
application  or  adjourn  the  hearing  thereof  in  order  that 
such  notice  may  be  given,  upon  such  terms,  if  any,  as  the 
Court  may  think  fit  to  impose. 

Adjournment.      24.  The  hearing  of  any  motion  or  application  may 
[s.  105  (2)].     {^Q^  time  to  time  be  adjourned  upon  such  terms  (if  any) 
as  the  Court  shall  think  fit. 

Personal  25.  In  cases  in  which  personal  service  of  any  notice  of 

service.  motion  or  of  any  order  of  the  Court,  is  required,  the 

same  shall  be  effected,  in  the  case  of  a  notice  of  motion, 
by  delivering  to  the  party  or  parties  to  be  served,  and 
each  of  them,  a  copy  of  the  notice  of  motion  ;  and  in  the 
case  of  an  order  by  delivering  to  the  party  or  parties  to 
be  served,  and  each  of  them,  a  sealed  copy  of  the  order. 

Personal  service  on  a  firm  (r.  193). 


The  Bankruptcy  Rules,  1883.  19S 

26.  Eveiy    affidavit    to    be    used    in   supporting  or  r  r.  26-31. 
opposing  any  opposed  motion,  shall  be  filed  with  the  Y^Xak 
Registrar  not  later  than  the  day  before  the  day  appointed  affidavits 
for  the  hearing.  -^°*^ 

No  affidavit  filed  alter  that  time  can  be  used  except  by  leave  of  the 
Court  (r.  49  (i)). 

27.  The  Regfistrar,  upon  any  affidavit  being  left  with  Indorsement 
him  to  be  filed,  shall  indorse  the  same  with  the  day  of  ^'^  *'^^*^^'- 
the   month  and  year  when  the  same  was  so  left,  and 
forthwith  file  the  same  with  the  proceedings  to  which  the 

same  relates,  and  any  affidavit  left  with  a  Registrar  to  be 
filed,  shall  on  no  account  be  delivered  out  to  any  person, 
except  by  order  of  the  Court, 

28.  A  party  intending  to  move  shall  previous  to  the  Notice  of 
public  sitting  of  the  Court    deliver  to  the  Registrar  or  S°^^^°  ^°  ^ 
clerk  of  the  Court  a  copy  of  his  notice  of  motion.     There 

shall  be  indorsed  on  such  copy  the  name  of  the  appli- 
cant's solicitor  and  counsel  (if  any),  and  also  (if  known) 
the  name  of  the  respondent's  solicitor  and  counsel  (if 
any). 

29.  Except  in  cases  of  emergency,  or  for  any  other  Precedence  of 
cause  deemed  sufficient  by  the  Court,  all  motions  shall  ™®^*^^- 

be  made  and  heard  in  the  order  in  which  they  are  set 
down  at  the  sitting  of  the  Qourt. 

Security  in  Court. 

30.  Except  where  these    Rules  otherwise    provide,'  Security  by 
where  a  person  is  required  to  give  security,  such  security  [Form  No.  19] 
shall  be  in  the  form  of  a  bond  with  one  or  more  surety 

or  sureties  to  the  person  proposed  to  be  secured. 

^  r  r.  32  and  34. 

31.  The  bond  shall  be  taken  in  a  penal  sum  which  Amount  of 
shall  be  not  less  than  the  sum  in  question,  and  probable 

costs,  unless  the  opposite  party  consents  to  it  being  taken 

for  a  less  sum. 

o  2 
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Deposit  in 
lieu  of  bond. 


p  p.  32^6.  82.  Where  a  person  is  required  to  give  security  he 
may,  in  lieu  thereof,  lodge  in  Court  a  sum  equal  to  the 
sum  in  question  in  respect  of  which  security  is  to  be 
given  and  the  probable  costs  of  the  trial  of  the  question, 
together  with  a  memorandum  to  be  approved  of  by  the 
Registrar  and  to  be  signed  by  such  person,  his  solicitor, 
or  agent,  setting  forth  the  conditions  on  which  the 
money  is  deposited. 


Money  lodged      33.  The  rules  for  the  time  being  in  force  in  the  High 
in  Court.         Court  and  County  Courts  respectively  relating  to  pay- 
ment into  and  out  of  Court  of  money  lodged  in  Court 
by  way  of  security  for  costs  shall  apply  to  money  lodged 
in  Court  under  these  Rules. 


Guarantee 
Society. 


34.  The  security  of  a  guarantee  association  or  society 
approved  by  the  Court  or  the  opposite  party  may  be 
given  in  lieu  of  a  bond  or  a  deposit 


Notice  of 
sureties. 


35.  In  all  cases  where  a  person  proposes  to  give  a  bond 
by  way  of  security,  he  shall  serve,  by  post  or  otherwise, 
on  the  opposite  party  and  on  the  Registrar,  at  the  Court, 
notice  of  the  proposed  sureties,  which  may  be  in  the 
Form  No.  20  in  the  Appendix,  and  the  Registrar  shall 
forthwith  give  notice  "^  to  both  parties  of  the  time  and 
place  at  which  he  proposes  that  the  bond  shall  be 
executed,  and  shall  state  in  the  notice  that,  should  the 
proposed  obligee  have  any  valid  objection  to  make  to  the 
sureties,  or  either  of  them,  it  must  then  be  made. 

^  If  the  Registrar  fails  to  give  the  requisite  notice,  the  debtor  should  apply 
to  him  to  fix  a  time  and  place  for  the  execution  of  the  bond  {Ex  pie  Johnson^ 
In  rejohnson^  L.  R.  5,  Ch.  741). 


Justification 
by  sureties. 


36.  The  sureties  shall  make  an  affidavit  of  their 
sufficiency  (which  may  be  in  the  Form  No.  21  in  the 
Appendix),  unless  the  opposite  party  shall  dispense  with 
such  affidavit,  and  such  sureties  shall  attend  the  Court  to 
be  cross-examined  if  required. 
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37.  The  bond  shall  be  executed  and  attested  in  the  r  r.  37-44. 
presence  of  the  Registrar  or  the  official  receiver,  or  before  Execution  of 
a  justice  of  the  peace,  or  a  solicitor.  bond. 

38.  Where  a  person  makes  a  deposit  of  money  in  lieu  Notice  of 
of  giving  a  bond,  the    Registrar  shall  forthwith  give  ***P^*^* 
notice  to  the  person  to  whom  the  security  is  to  be  given 

of  such  deposit  having  been  made. 

Affidavits. 

39.  The  cost  of  every  affidavit  which  shall  unneccs- Costnlflrre- 
sarily  set  forth    matters  of  hearsay,  or    argumentative  ^u|J,^ 
matter,  or  copies  of  or  extracts  from  documents,  shall 

be  paid  by  the  party  filing  the  same. 

40.  Every  affidavit  shall  be  drawn  up  in  the  first  Form, 
person,  and  shall  be  divided  into  paragraphs,  and  every 
paragraph  shall  be  numbered    consecutively,    and    as 
nearly  as  may  be  shall  be  confined  to  a  distinct  portion 

of  the  subject  No  costs  shall  be  allowed  for  any 
affidavit  or  part  of  an  affidavit  substantially  departing 
from  this  rule. 

41.  Every  affidavit  shall  state  the  description  and  true  DciKiiuuit'i 
place  of  abode  of  the  deponent  dcicriptlon. 

42.  In  every  affidavit  made  by  two  or  more  deponents  Several 
the  names  of  the  several  persons  making  the  affidavit  *  *'l*^"*'"  •' 
shall  be  inserted  in  the  jurat,  except  that  if  the  affidavit 

of  all  the  deponents  is  taken  at  one  time  by  the  same 
officer  it  shall  be  sufficient  to  state  that  it  was  sworn  by 
both  (or  all)  of  the  "  above-named  "  deponents. 

43.  The  Court  may  order  to  be  struck  out  from  any  Scandaloui 
affidavit  any  matter  which  is  scandalous,  and  may  order  ""^^  *'* 
the  costs  of  any  application  to  strike  out  such  matter  to 

be  paid  as  between  solicitor  and  client 

44.  No  affidavit  having  in  the  jurat  or  body  thereof  Erasures,  &g 
any  interlineation,  alteration,  or  erasure  shall  without 
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r  r.  46^7,  leave  of  the  Court  be  read  or  made  use  of  in  any  matter 
depending  in  Court  unless  the  interlineation  or  alteration 
(other  than  by  erasure)  is  authenticated  by  the  initials  of 
the  officer  or  person  taking  the  affidavit,  nor  in  the  case 
of  an  erasure  unless  the  words  or  figures  appearing  at 
the  time  of  taking  the  affidavit  to  be  written  on  the 
erasure  are  rewritten  and  signed  or  initialled  in  the 
margin  of  the  affidavit  by  the  officer  or  person  taking  it 


Blind  or 
illiterate 
persons. 


Formal 
defects. 


45.  Where  an  affidavit  is  sworn  by  any  person  who 
appears  to  the  person  taking  the  affidavit  to  be  illiterate 
or  blind,  the  person  taking  the  affidavit  shall  certify  in 
the  jurat  that  the  affidavit  was  read  in  his  presence  to 
the  deponent,  that  the  deponent  seemed  perfectly  to 
understand  it,  and  that  the  deponent  made  his  signature 
in  the  presence  of  such  person.  No  such  affidavit  shall 
be  used  in  evidence  in  the  absence  of  this  certificate, 
unless  the  Court  is  otherwise  satisfied  that  the  affidavit 
was  read  over  to  and  appeared  to  be  perfectly  understood 
by  the  deponent. 

46.  The  Court  may  receive  any  affidavit  sworn  for  the 
purpose  of  being  used  in  any  matter  notwithstanding  any 
defect  by  misdescription  of  parties  or  otherwise  in  the 
title  or  jurat,  or  any  other  irregularity  in  the  form 
thereof,  and  may  direct  a  memorandum  to  be  made  on 
the  document  that  it  has  been  so  received. 


Filing,  office 
copies,  &c. 


47.— K^O  I^  cases  in  which  by  the  present  practice  an 
original  affidavit  is  allowed  to  be  used,  it  shall  before  it 
is  used  be  stamped  with  a  proper  filing  stamp,  and  shall 
at  the  time  when  it  is  used  be  delivered  to  and  left  in 
court  or  in  chambers  with  the  proper  officer,  who  shall 
send  it  to  be  filed. 

(2.)  An  office  copy  of  an  affidavit  may  in  all  cases  be 
used,  the  original  affidavit  having  been  previously  filed 
and  the  copy  duly  authenticated  with  the  seal  of  the 
Court 
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48t — (i.)  No  affidavit  (other  than  a  proof) '  shall  be   |.|.,  48^1, 
sufficient  if  sworn  before  the  solicitor  acting  for  the  party       -: — 
on  whose  behalf  the  affidavit  is  to  be  used,  or  before  any  affidaJS/  ^ 
agent  of  such  solicitor,  or  before  the  party  himself 

^  These  words  mean  *'  other  than  an  affidavit  yerifying  a  debt "  (see 
Sch.  II.,  s.  2). 

» 

(2.)  Any  affidavit  which  would  be  insufficient  if  sworn 
before  the  solicitor  himself  shall  be  insufficient  if  sworn 
before  his  clerk  or  partner. 

(3.)  An  affidavit  may  be  sworn  to  either  in  print  or  in 
manuscript,  or  partly  in  print  and  partly  in  manuscript 

As  to  the  persons  before  whom  affidavits  may  be  sworn,  see  s.  135. 

49. — (i.)  Where  a  special  time  is  limited  for  filing  Time  for 
affidavits,  no  affidavit  filed  after  that  time  shall  be  used,  ^^' 
unless  by  leave  of  the  Court. 

(2.)  Except  by  leave  of  the  Court  no  order  made 
ex  parte  in  court  founded  on  any  affidavit  shall  be  of  any 
force  unless  the  affidavit  on  which  the  application  was 
made  was  actually  made  before  the  order  was  applied 
for,  and  produced  or  filed  at  the  time  of  making  the 
motion. 

These  rules,  39 — 49,  both  inclusive,  appear  to  have  been  adapted  from 
The  Rules  of  the  Supreme  Court,  1883,  O.  XXXVIII,  upon  the  same 
subject. 

50.  The  Court  shall  take  judicial  notice  of  the  seal  or  Proof  of 
signature  of  any  person  authorised  by  or  under  the  Act^       *^^ 
to  take  affidavits  or  to  certify  to  such  authority. 

*  s.  135. 

Stamps. 

51.  Every  officer  of  the  Court  who  shall  receive  any  Cancellation 
document  to  which  an  adhesive  stamp  shall  be  affixed,  °^^**™P* 
shall  immediately  upon  the   receipt  of  such  document  . 
deface  the  stamp  thereon  by  writing  partly  on  the  stamp 

and  partly  on  the  document  the  name  of  the  debtor ; 
and  no  such  document  shall  be  filed  or  delivered  until 
the  stamp  thereon  shall  have  been  defaced  in  manner 
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r  r.  62-60.  aforesaid,  and  it  shall  be  the  duty  of  the  party  presenting 
or  receiving  such  document  to  see  that  such  defacement 
has  been  duly  made. 

Application         §2,  For  the  purposes  of   section    144  of   the    Act, 

sec  on  144.  „  tjankruptcy  "  shall  include  any  proceeding  under  the 

Act  whether  before  or  after  adjudication,  and  whether  an 

adjudication    is    made   or   not,   and  ''bankrupt"  shall 

include  any  debtor  proceeded  against  under  the  Act 


Subpoenas. 
[Forms  Nos« 
104—107]. 


Service  of 
subpoenas. 


Proof  of 
service. 


Limit  of  wit* 
nesses'  cost. 


Witnesses  and  Depositions. 

53.  A  subpoena  for  the  attendance  of  a  witness  shall 
be  issued  by  the  Court  at  the  instance  of  an  official 
receiver,  a  trustee,  a  creditor,  a  debtor,^  or  any  res- 
pondent in  any  matter,  with  or  without  a  clause  requiring 
the  production  of  books,  deeds,  papers,  documents,  and 
writings  in  his  possession  or  control,  and  in  such 
subpoena  the  name  of  three  witnesses  may  be  inserted. 

^  Under  the  particular  circumstances  of  the  case,  the  Court  allowed  a 
debtor  to  summon  a  creditor  for  examination  {Ex  pu  Austin^  In  re  Austin^ 
4  Ch.  D.,  13  ;  but  see  Ex  pu  Sheffield^  In  re  Austin^  lo  Ch.  D.,  434). 

A  subpoena  may  be  issued  for  the  attendance  of  a  witness  before  an 
arbitrator  {In  re  Ackary^  Ex  pte  Bolland,  3  Ch.  D.,  125). 

54.  A  sealed  copy  of  the  subpoena  shall  be  served 
personally  on  the  witness  by  the  person  at  whose 
instance  the  same  is  issued,  or  by  his  solicitor,  or  by  an 
officer  of  the  Court,  or  by  some  person  in  their  employ, 
within  a  reasonable  time  before  the  time  of  the  return 
thereof. 

55.  Service  of  the  subpoena  may,  where  required,  be 
proved  by  affidavit 

56.  The  Court  may  in  any  matter  limit  the  number  of 
witnesses  to  be  allowed  on  taxation  of  costs,  and  their 
allowance  for  attendance  shall  in  no  case  exceed  the 
highest  rate  of  the  allowances  mentioned  in  the  scale  of 
costs. 
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57.  The  costs  of  witnesses,  whether  they  have  been  r  r.  67-60. 
examined  or  not,  may,  in  the  discretion  of  the  Court,  be  costsof" 

allowed.  witness  not 

examined. 

A  witness  is  not  entitled  to  the  costs  of  a  solicitor  and  counsel  to 

represent  him  {Ex  pit  Wdddali,  In  re  LuUchtr^  6  Ch.  D.,  328. 

58.  The  Court  may,  in  any  matter  where  it  shall  Depositions, 
appear  necessary  for  the  purposes  of  justice,  make  an 

order  for  the  examination  upon  oath  before  the  Court  or 
any  officer  of  the  Court,  or  any  other  person  and  at  any 
place,  of  any  witness  or  person,  and  may  empower  any 
party  to  any  such  matter  to  give  such  deposition  in 
evidence  therein  on  such  terms  (if  any)  as  the  Court  may 
direct 

See  The  Roles  of  the  Supreme  Court,  1883,  O.  XXXVII.,  r.  5. 

59.  If  the  Court  shall  in  any  case,  and  at  any  stage  in  Shorthand 
the  proceedings,  be  of  opinion  that  it  would  be  desirable  ^°^**'     * 
that  a  person  (other  than  the  person  before  whom  the 
examination  is  taken)  should  be  appointed  to  take  down 

the  evidence  of  the  debtor,  or  of  any  witness  examined 
at  any  public  sitting  or  private  meeting  under  the  Act, 
in  shorthand  or  otherwise,  it  shall  be  competent  for  the 
Court  to  make  such  an  appointment ;  and  every  person 
so  appointed  shall  be  paid  a  sum  not  exceeding  three 
shillings  and  sixpence  per  hour  or  part  of  an  hour,  and 
where  the  Court  appoints  a  shorthand  writer  a  sum  not 
exceeding  fourpence  per  folio  of  seventy-two  words 
for  any  transcript  of  the  evidence  that  may  be  required, 
and  such  sums  shall  be  paid  by  the  party  at  whose 
instance  the  appointment  was  made,  or  out  of  the  estate, 
as  may  be  directed  by  the  Court. 

The  costs  of  a  shorthand  writer  appointed  by  the  Court  are  in  its 
discretion  (///  re  Albezette,  Ex  pte  Smith,  8  Ch.  D.,  599  ;  see  r.  lOO). 

60.  An  order  for  a  commission  to  examine  witnesses  Form  of 
and  the  writ  of  commission  shall  follow  the  forms  for  the 
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r  r.  61-64.  time  being  in  use  in  the  High  Court,  with  such  variations 
as  circumstances  may  require. 

See  The  Roles  of  the  Supreme  Court,  1883,  O.  XXXVII.,  r.  6. 


Production  of 
document. 


61,  The  Court  may  in  any  matter  at  any  stage  of  the 
proceedings  order  the  attendance  of  any  person  for  the 
purpose  of  producing  any  writings  or  other  documents 
named  in  the  order  which  the  Court  may  think  fit  to  be 
produced. 

See  The  Rules  of  the  Supreme  Court,  1883,  O.  XXXVII.,  r.  7. 


Disobedience 
to  order. 


62.  Any  person  wilfully  disobeying  any  order  or 
subpoena  requiring  his  attendance  for  the  purpose  of 
being  examined  or  producing  any  document  shall  be 
deemed  guilty  of  contempt  of  court,  and  may  be  dealt 
with  accordingly. 

See  The  Rules  of  the  Supreme  Court,  1883,  O.  XXXVII.,  r.  8. 


Conduct 
money. 


63.  Any  witness  (other  than  the  debtor)  required  to 
attend  for  the  purpose  of  being  examined,  or  of  pro- 
ducing any  document,  shall  be  entitled  to  the  like  conduct 
money  and  payment  for  expenses  and  loss  of  time  as 
upon  attendance  at  a  trial  in  court 

See  The  Rules  of  the  Supreme  Court,  1883,  O.  XXXVII.,  r.  9. 


Discovery, 
[s.  105  (5)]- 


Discovery. 

64.  Any  party  to  any  proceeding  in  court  may,  with 
the  leave  of  the  Court,  administer  interrogatories  to,  or 
obtain  discovery  of  documents  from,  any  other  party  to 
such  proceeding.  Proceedings  under  this  Rule  shall  be 
regulated  as  nearly  as  may  be  by  the  Rules  of 
the  Supreme  Court  for  the  time  being  in  force  in  relation 
to  discovery  and  inspection.'  An  application  for  leave 
under  this  rule  may  be  made  ex  parte. 

^  The  Rules  of  the  Supreme  Court,  1883,  0.  XXXI. 
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Taking  Accounts  of  Property  Mortgaged,       r  r.  65-67' 

AND  OF  THE  SALE  THEREOF. 

65.  Upon  application  by  motion  by  any  person  claiming  Inquiry  into 
to  be  a  mortgagee  of  any  part  of  the  bankrupt's  real  or  '"^'^S^S^'    ^' 
leasehold  estate,  and  whether  such  mortgage  shall  be  by 

deed  or  otherwise,  and  whether  the  same  shall  be  of  a 
legal  or  equitable  nature,  the  Court  shall  proceed  to  in- 
quire whether  such  person  is  such  mortgagee,  and  for 
what  consideration  and  under  what  circumstances ;  and 
if  it  shall  be  found  that  such  person  is  such  mortgagee, 
and  if  no  sufficient  objection  shall  appear  to  the  title  of 
such  person  to  the  sum  claimed  by  him  under  such  mort- 
gage, the  Court  shall  direct  such  accounts  and  inquiries 
to  be  taken  as  may  be  necessary  for  ascertaining  the 
principal,  interest,  and  costs  due  upon  such  mortgage 
and  of  the  rents  and  profits,  or  dividends,  interest,  or 
other  proceeds  received  by  such  person,  or  by  any  other 
person  by  his  order  or  for  his  use  in  case  he  shall  have 
been  in  possession  of  the  property  over  which  the  mort- 
gage shall  extend,  or  any  part  thereof,  and  the  Court, 
if  satisfied  that  there  ought  to  be  a  sale,  shall  direct  notice 
to  be  given  in  such  newspapers  as  it  thinks  fit,  when  and* 
where,  and  by  whom  and  in  what  way  the  said  premises 
or  property,  or  the  interest  therein  so  mortgaged,  are  to 
be  sold,  and  that  such  sale  be  made  accordingly,  and  that 
the  trustee  (unless  it  be  otherwise  ordered)  shall  have  the 
conduct  of  such  sale  ;  but  it  shall  not  be  imperative  on 
any  such  mortgagee  to  make  such  application.  At  any 
such  sale  the  mortgagee  may  bid  and  purchase. 

Whether  the  Court  of  Bankruptcy  has  power  to  make  an  order  for  fore- 
closure in  lieu  of  one  for  sale  is  doubtful  {^Ex  pte  Fletcher,  In  re  Hart,  9 
Ch.  D.,  381,  10  Ch.  D.,  610). 

66.  All  proper  parties  shall  join  in  the  conveyance  to  Conveyance, 
the  purchaser,  as  the  Court  shall  direct 

67.  The  moneys  to  arise  from  such  sale  shall  be  applied  Proceeds  of 
in  the  first  place  in  payment  of  the  costs,  charges,  and 
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r  r.  68-71  expenses  of  the  trustee,  of  and  occasioned  by  the  appli- 
cation  to  the  Court,  and  of  and  attending  such  sale,  and 
then  in  payment  and  satisfaction  so  far  as  the  same  shall 
extend  of  what  shall  be  found  due  to  such  mortgagee, 
for  principal  interest  and  costs,  and  the  surplus  of  the 
said  moneys  (if  any)  shall  then  be  paid  to  the  trustee. 
But  in  case  the  moneys  to  arise  from  such  sale  shall  be 
insufficient  to  pay  and  satisfy  what  shall  be  so  found  due 
to  such  mortgagee,  then  he  shall  be  entitled  to  prove  as 
a  creditor  for  such  deficiency,  and  receive  dividends 
thereon  rateably  with  the  other  creditors,  but  so  as  not  to 
disturb  any  dividend  then  already  declared. 

Proceedings  68,  For  the  better  taking  of  such  inquiries  and 
on  inquiry,  accounts,  and  making  a  title  to  the  purchaser,  all  parties 
may  be  examined  by  the  Court  upon  interrogatories  or 
otherwise  as  it  shall  think  fit,  and  shall  produce  before 
the  Court  upon  oath  all  deeds,  papers,  books,  and 
writings  in  their  respective  custody  or  power  relating  to 
the  estate  or  effects  of  the  bankrupt,  as  the  Court  shall 
direct. 

Accounte,  &ct  69.  In  any  proceedings  between  a  mortgagor  and 
mortgagee,  or  the  trustee  of  either  of  them,  the  Court 
may  order  all  such  inquiries  and  accounts  to  be  taken  in 
like  manner  as  in  the  Chancery  Division  of  the  High 
Court 

Discovery  of  Debtor's  Property. 

Applications        70.  Every  application  to  the  Court  under  section  27 
for  discovery,  ^j.  ^^^  ^^^  ^j^^jj  ^  j^^  writing,  and  shall  state  shortly  the 

grounds  upon  which  the  application  is  made  ;  and  where 
the  application  is  not  made,  on  behalf  of  the  trustee, 
official  receiver,  or  Board  of  Trade,  it  shall  be  verified 
by  affidavit 

Appropriation  of  Pay,  Salary,  Pensions,  &c 

Notice  of  rjY^  When  a  trustee  intends  to  apply  to  the  Court  for 

stpplicfttion  to  •  /•    t        A         ti 

bankrupt.       an  appropriation  order  under  section  53  of  the  Act,  he 
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shall  give  notice  of  his  intention  to  the  bankrupt,  and   r  r.  72-76. 
also  of  the  time  and  place  fixed  for  hearing  the  applica- 
tion,  and  that  the  bankrupt  is  at  liberty  to  show  cause 
against  such  order  being  made. 

The  notice  shall  be  in  the  Form  No.  88  in  the  Ap- 
pendix, with  such  variations  as  circumstances  may 
require. 

72.  When  the  application  is  made  under  subsection  (i.)  Notice  to 
of  section  S3  of  the  Act,  a  copy  of  the  proposed  order  dcMitment. 
shall  be  sent  by  the  Registrar  to  the  chief  officer  of  the  [Form  89]. 
department  under  which  *the  pay  or  salary  is  enjoyed, 

and  the  application  shall  stand  adjourned  until  the 
written  consent  of  such  chief  officer  is  obtained  as  re- 
quired by  the  Act 

73.  Where  an  order  of  Court  is  made  under  subsec-  Copy  of  order 
tion  (2.)  of  section  53,  of  the  Act,  the  Registrar  shall  ^^^^^P^^iiient, 
give  to  the  trustee  a  sealed  copy  of  the  order,  who  shall  [Form  90]. 
communicate  the  same  to  the  chief  of  the  department  or 

other  person  under  whom  the  pay,  half-pay,  salary, 
income,  emolument,  pension,  or  compensation  is  enjoyed, 
for  the  purpose  of  his  counter-signature  to  the  order 
being  written  thereon. 

74.  Where  an  order  has  been  made  for  the  payment  ^^7*^^  ®^ 
by  a  bankrupt,  or  by  his  employer  for  the  time  being,  of 

a  portion  of  his  income  or  salary,  the  bankrupt  may, 
upon  his  ceasing  to  receive  a  salary  or  income  of  the 
amount  he  received  when  the  order  was  made,  apply  to 
the  Court  to  rescind  the  order,  or  to  reduce  the  amount 
ordered  to  be  paid  by  him  to  the  trustee. 

Warrants,  Arrests,  and  Commitments. 

75.  A  warrant  of  seizure  or  a  search  warrant  or  any  To  whom 
other    warrant    issued    under    the    provisions    of    the  ][[j^^J^ 
Act  shall  be    addressed  to  such  officer  of  the    High 
Court,  or  to  such  high  bailiff  or  officer  of  any  County 
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pp. 76-78.  Court,  whether    such   County   Court   has    jurisdiction 

in   bankruptcy  or  not,  as  the  Court  may  in  each  case 

direct. 

Forms  Nos.  loi — 103,  119  and  120  in  the  Appendix. 


Custody  of 
debtor. 


76.  Where  a  debtor  is  arrested  under  a  warrant  issued 
under  section  25  of  the  Act,  he  shall  be  safely  kept  by 
being  lodged  within  the  prison,  to  the  keeper  of  which 
the  warrant  is,  amongst  others,  addressed  ;  and  any  books, 
papers,  moneys,  goods,  and  chattels  in  the  possession  of 
the  debtor,  which  may  be  seized,  shall  forthwith  be 
lodged  with  the  official  receiver  or,  as  the  case  may  be, 
the  trustee  of  the  property  of  the  debtor. 


Applications 
to  commit. 


77.  An  application  to  the  Court  to  commit  any 
person  for  contempt  of  court  shall  be  supported  by  affi- 
davit, and  be  filed  in  the  Court  in  which  the  proceedings 
are. 

Forms  Nos.  io8 — no,  114  and  115  in  the  Appendix. 


Notice  and 
hearing  of 
application. 


78.  Subject  to  the  provision  of  section  102*  of  the  Act, 
upon  the  filing  of  such  application,  the  Registrar  shall 
fix  a  time  and  place  for  the  Court  to  hear  the  application, 
and  shall  issue  a  notice  to  be  served  by  an  officer  or  high 
bailiff  of  the  Court  personally  on  the  person  sought  to  be 
committed  three  days  at  the  least*  before  the  day  of 
hearing  the  application,  unless  the  Court  shall,  by  order 
upon  good  cause  shown,  direct  service  of  the  notice  to  be 
made  in  some  other  manner,  in  which  case  it  shall  be 
served  together  with  a  copy  of  the  order,  in  the  manner 
so  directed. 

1  s.  102  (5). 

'  In  computing  the  time,  certain  days  axe  to  be  excluded  (r.  3). 

If,  therefore,  the  last  of  the  three  days  happens  to  be  one  of  such  days,  a 
notice  served  f  >r  the  following  day  is  irregular  {Ex  pte  Ferrige^  In  re 
Fcrrige^  L.  R.  20,  Eq.  289). 

Notwithstanding  r.  261,  it  is  submitted  the  Court  would  not  abridge  the 
three  days*  notice  required  (/«  re  Bryant y  3  Ch.  D.,  810). 

Forms  Nos.  iii — 113,  116 — 118  in  the  Appendix, 
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Service  and  Execution  of  Process.  ^  »••  70^i. 

79,  Every  solicitor  suing  out  or  serving  any  petition,  Address  of 
notice,  summons,  order,  or  other  document,  shall  indorse  ^^ce'  °^ 
thereon  his  name  or  firm  and  place  of  business,  which 

shall  be  called  his  address  for  service,  provided  that  in 
proceedings,  in  the  High  Court,  where  his  place  of 
business  is  not  within  three  miles  of  the  Royal  Courts  of 
Justice,  he  shall  add  to  his  own  name  or  firm  and  place 
of  business  another  proper  place,  which  shall  not  be  more 
than  three  miles  from  the  Royal  Courts  of  Justice,  which 
shall  be  his  address  for  service.  All  notices,  orders, 
documents,  and  other  written  communications  which  do 
not  require  personal  service  shall  be  deemed  to  be  suffi- 
ciently served  on  such  solicitor  if  left  for  him  at  his 
address  for  service. 

This  rule  is  taken  from  The  Rules  of  the  Supreme  Court,  1883,  O.  IV., 
r  r.  I  and  3. 

80,  Service  of  notices,  orders,  or  other  proceedings  shall  Hours  for 
be  effected  before  the  hour  of  six  in  the  afternoon,  except 

on  Saturdays,  when  it  shall  be  effected  before  the  hour  of 
two  in  the  afternoon.  Service  effected  after  six  in  the 
afternoon  on  any  week  day,  except  Saturday,  shall  for 
the  purpose  of  computing  any  period  of  time  subsequent 
to  such  service  be  deemed  to  have  been  effected  on  the 
following  day.  Service  effected  after  two  in  the  after- 
noon on  Saturday  shall  for  the  like  purpose  be  deemed  to 
have  been  effected  on  the  following  Monday. 

81,  It  shall  be  the  duty  of  the  high  bailiff  of  a  County  Duties  of 
Court  and,  in  the  case  of  the  High  Court,  of  such  officers  ^*^'^'  ^^ 
or  officer  as  the  Court  may  direct,  to  serve  such  orders, 
summonses,  petitions,  and  notices  as  the  Court  may 
require  him  to  serve  ;  to  execute  warrants  and  other 
process  ;  to  attend  any  sittings. of  the  Court  (except  sit- 
tings in  chambers)  ;  and  to  do  and  perform  all  such 
things  as  may  be  required  of  him  by  the  Court, 
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r  r.  81-86.  But  this  Rule  shall  not  be  construed  to  require  any 
order,  summons,  petition,  or  notice  to  be  served  by  a 
bailiff  or  officer  of  the  Court,  unless  the  Court  shall  so 
direct* 

^  It  is  entirely  in  the  discretion  of  the  Court  to  direct  service  by  a  high 
bailiff  or  officer  of  the  Court  {,Ex  ptt  Boliand,  In  re  Holden^  L.  R.  19,  Eq. 
I3>). 

Service  by  92,  Where  notice  of  an  order  or  other  proceeding  in 

^^ '  Court  may  be  served  by  post'  it  shall  be  sent  by  regis- 

tered letter. 

*  Notice  may  be  so  served  in  all  cases  where  no  special  mode  of  service 
u  directed  (s.  142). 

^^"''^cement        33^  Every  order  of  the  Court  may  be  enforced  as  if  it 
were  a  judgment  of  the  Court  to  the  same  effect. 

cf.  The  Rules  of  the  Supreme  Court,  1883,  O.  XLII.,  r.  24. 

Trial  by  Jury. 

Settlement  of       34,  Where  upon  any  application  to  the  Court  for  its 
issues.  decision  on  any  question,  the  Court,  either  on  its  own 

motion  or  on  the, application  of  any  person,  shall  have 
directed  that  a  question  of  fact  be  tried  with  a  jiiry,' 
such  question  of  fact  shall  be  reduced  into  writing  and 
submitted  to  the  Court  for  its  approval,  and  shall,  when 
approved,*  be  called  the  record  for  trial ;  but  the  Court 
shall  have  power  to  allow  any  amendment  thereof  at  any 
time  upon  such  terms  as  it  may  think  fit. 

^  Under  s.  102  (3). 

'  Form  No.  124  in  the  Appendix. 

Special  or  35.  An  order  of  the  High  Court  for  the  trial  of  a 

common  jury,  q^gg^j^j^  q{  f^^^  before  a  jury  shall  specify  the  place  of 

trial  and  whether  it  shall  be  before  a  special  or  a 
common  jury,  but  the  order  may  be  amended  by  the 
substitution  of  one  jury  for  the  other,  upon  such  terms 
as  the  Court  may  think  fit 

Mode  of  33^  The  issues  of  fact  so  settled  shall  be  tried  in  a 

bounty  Court  according  to  the  rules  for  the  time  being 
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in  force  in  relation  to  jury  trials  in  County  Courts,  and  rr.  87-89. 

in  the  High  Court  in  the  same  manner  as  issues  of  fact    . 

are  tried  in  the  Queen's  Bench  Division.     Such  issues 

may  be  tried  either  before  the  Judge  assigned  to  transact 

and  dispose  of  bankruptcy  business,  or  otherwise  as  the 

Court  may  direct 

87.  Where  such  issues  are  ordered  to  be  tried  in  the  When  such 
Queen's  Bench  Division  otherwise  than  before  the  judge  ^^S^  inthe 
assigned  as  aforesaid,  they  shall  be  tried  as  if  they  were  Queen's  Bench 
issues  of  fact  sent  down  by  a  Judge  of  the  Chancery    *^^°°' 
Division  for  trial  in  the  Queen's  Bench  Division,  and 
the  verdict  or  finding  of  the  jury  shall  be  indorsed  by 
the  proper  officer  on  the  record  for  trial,  and  returned 
by  him  to  the  senior  bankruptcy  Registrar  of  the  High 
Court 

Sittings  of  County  Court. 

88i  Subject  to  the  orders  of  the  Lord  Chancellor,  the  Place, 
place  of  sitting  of  each  County  Court  having  bank- 
ruptcy jurisdiction,  for  the  purpose  of  such  jurisdiction, 
shall  be  the  town  in  Which  the  Court  now  holds  or  may 
hereafter  hold  its  sittings  for  the  common  law  business 
of  the  Court,  under  the  provisions  of  the  County  Courts 
Act,  1846,  and  Acts  amending  it. 

89t  Subject  to  provisions  of  section  92  of  the  Act,  and  Times, 
until  any  such  order  as  is  therein  mentioned  be  made  by 
the  Lord  Chancellor,  the  times  of  the  sitting  of  each 
County  Court  in  matters  of  bankruptcy  shall  be  those 
appointed  for  the  transaction  of  the  general  business  of 
the  Court,  unless  the  judge  of  any  such  Court  shall 
otherwise  order.  The  appointment  of  a  special  day  or 
days  for  a  sitting  of  the  Court  in  matters  of  bankruptcy 
shall  not  prevent  the  Court  from  hearing  and  determining 
any  bankruptcy  matter  on  any  day  appointed  for  the 
general  business  of  the  Court  when  it  may  seem  expedient 

so  to  do. 

p 
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rr.  00-04. 


Sittings. 


Rules  relating  to  the  Business  of  the  High 

Court. 

90.  The  Judge,  with  the  approval  of  the  Lord  Chan- 
cellor, shall  regulate  the  bankruptcy  sittings  and  vaca- 
tions of  the  High  Court 


Actions  by 
trustees 
assigned  to 
bankruptcy 
judge. 


Registrars  to 
act  for  each 
other. 


Senior 

Registrar's 

Oflfce. 


91.  When  a  trustee,  under  section  57  of  the  Act, 
brings  an  action  in  the  High  Court  concerning  any 
matter  not  specially  assigned  by  the  Supreme  Court  of 
Judicature  Act,  1873,  or  Acts  amending  it  or  by  Rules 
of  the  Supreme  Court,  to  a  Division  other  than  that  to 
which  bankruptcy  business  is  assigned,  he  shall  bring 
his  action  in  the  Division  to  which  bankruptcy  business 
is  assigned,  and  the  action  shall,  unless  the  Court  other- 
wise directs,  be  tried  by  the  Judge  assigned  to  transact 
and  dispose  of  bankruptcy  business. 

92.  Any  Registrar  in  bankruptcy  may  Act  for  any 
other  Registrar  in  any  bankruptcy  matter  pending  in  the 
said  Court. 

93.  The  senior  Registrar's  office  shall  be  kept  open 
daily,  throughout  the  year,  from  ten  till  four  o'clock 
except  on  Sunday,  Christmas  Day,  Good  Friday,  the 
Saturday  after  Good  Friday,  Monday  and  Tuesday  in 
Easter  week,  or  any  day  appointed  for  a  public  fast  or 
thanksgiving,  or  on  which  the  Judge  may  direct  it  to  be 
closed,  and  except  also  on  Saturdays,  when  the  office 
may  be  closed  at  two  o'clock.  Provided  that  during 
vacations  of  the  High  Court  the  office  shall  be  opened 
at  ten  and  closed  at  two  o'clock. 


tax. 


What  bills  94.  The  bills  to  be  taxed  by  the  bankruptcy  Taxing 

Masters  shall  Masters  shall  be  all  bills  of  costs,  charges,  fees,  and  dis- 
bursements in  matters  under  the  Act  (as  heretofore  have 
been  taxed  by  the  said  Masters),  and  all  other  taxable 
bills  in  other  matters  in  which  the  High  Court  may 
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exercise  bankruptcy  jurisdiction,  and  such  taxable  bills  rr.  05-98. 
as  may  be  specially  referred  to  them  for  taxation  by  any 
County  Court,  subject  to  the  revision  of  the  Court 

95.  The  office  of  the  bankruptcy  Taxing  Masters  ^^  o^ 
shall  be  open  for  the  transaction  of  business  throughout 

the  year,  except  on  such  days  as  the  office  of  the  senior 
Registrar  shall  be  closed.  The  office  shall  be  open  from 
ten  till  four,  except  on  Saturdays,  when  the  office  may 
be  closed  at  two  o'clock. 

96.  The  business  of  the  bankruptcy  Taxing  Masters  Master's 
shall  be  transacted  by  them  in  person. 

97.  Writs  of  execution  shall  issue  from  the  proper  Execution 
department  of  the  Central  Office,  and  all  proceedings  °°  °  *"' 
thereon  and  in  relation  thereto  shall  be  regulated  as 
nearly  as  may  be  by  the  Rules  of  the  Supreme  Court 

for  the  time  being  in  force  in  relation  to  execution. 

See  The  Rules  of  the  Supreme  Court,  1883,  O.  XLII.— XLVIII. 

Costs. 

98. — (i-)  The  Court  in  awarding  costs  may  direct  that  Awarding 
the  costs  of  any  matter  or  application  shall  be  taxed  and 
paid  as  between  party  and  party  or  as  between  solicitor 
and  client,  or  that  full  costs,  charges,  and  expenses  shall 
be  allowed,  or  the  Court  may  fix  a  sum  to  be  paid  in  lieu 
of  taxed  costs. 

(2.)  In  the  absence  of  any  express  direction  costs  of 
an  opposed  motion  shall  follow  the  event,  and  shall  be 
taxed  as  between  party  and  party. 

cf,  s.  105  (i)  and  r.  100. 

All  proceedings  up  to  and  including  the  receiving  order  are  at  the  cost  of 
the  party  prosecuting  the  same,  but  the  Court  may  direct  the  costs  of  the 
f>etitioning  creditor  to  be  paid  out  of  the  first  net  proceeds  of  the  estate 
(r.  1 54).  The  necessary  costs  of  the  official  receiver  between  the  receivii^ 
order  and  the  conclusion  of  the  first  meeting  of  creditors  in  excess  of  the 
deposit  may,  if  there  is  no  estate  to  meet  them,  be  ordered  to  be  paid  by 
the  party  prosecuting  the  proceedings  (r.  154). 

Costs  of  proceedings  in  the  High  Court  cannot  be  set  off  against  costs  of 
proceedings  in  bankruptcy  {Ex  pie  Grifin,  In  re  Adams,  14  Ch.  D.,  37) 

P  8 
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r  r.  GO-104^      99.  Every  order  for  payment  of  money  and  costs,  or 
O  d  — T  be    ^^^^^  of  them^  shall  be  sealed,  and  be  signed  by  a 
lealed,  &c      Registrar,  and  shall  be  forthwith  filed  with  the  proceed- 
ings. 

Payment  of  100.  All  costs  shall  be  in  the  discretion  of  the  Court, 
costs.  g^nj  ^Yi^\\  be  paid  by  such  persons  as  the  Court  shall 

order. 

Taxation.  IQl.  The  costs  directed  by  any  order  to  be  paid  shall 

be  taxed  on  production  of  an  office  copy  of  such  order, 
and  the  allocatur  being  duly  stamped  shall  be  signed  and 
dated  by  the  Master  or  Registrar  taxing  the  costs. 

R^?«^  102.  In  a  County  Court,  costs  shall  be  taxed  by  the 

to  tax  in  n      •  ^ 

County  Court.  Registrar  m  person. 

Lower  scale  103.  Where  the  estimated  assets  of  the  debtor  do  not 
^^^L  exceed  the  sum  of  three  hundred  pounds,  a  lower  scale 
300^'  of  solicitor's  costs  shall  be  allowed,  namely,  three-fifths 

of  the  charges  ordinarily  allowed,  disbursements  being 
added,  and  if  in  error,  any  charges  have  been  allowed  or 
paid  on  the  higher  scale,  and  the  gross  proceeds  of  the 
assets  shall  be  ascertained  not  to  exceed  three  hundred 
pounds  the  excess  shall  be  disallowed,  and  if  paid,  shall 
be  repaid  to  the  trustee. 

Review  of  104. — (i.)  The  Board  of  Trade  may  require  the  taxa- 

tajStiwi.  "^  tion  of  the  bills  of  costs,  charges,  fees,  or  disbursements 
of  any  solicitor,  accountant,  auctioneer,  manager,  or  other 
person,  where  the  taxation  has  been  made  by  a  Registrar 
of  a  County  Court  to  be  reviewed  by  a  bankruptcy 
Taxing  Master  of  the  High  Court,  and  may  appear  on 
the  review  of  such  taxation  ;  and  where  any  such  review 
is  directed,  the  Registrar  of  the  County  Court  shall 
forward  to  such  Master  of  the  High  Court,  the  bill  which 
is  required  to  be  reviewed,  and  such  Master  shall  review 
such  taxation.  If  upon  the  review  the  bill  is  allowed  at 
a  lower  sum  than  that  allowed  by  the  Registrar  of  the 
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County  Court,  the  amount  disallowed  shall  be  repaid  to  r  r.  I04*l07i 
the  trustee. 

(2.)  The  solicitor,  accountant,  auctioneer,  manager,  or 
other  person  whose  bill  is  directed  to  be  reviewed,  shall 
Jiave  notice  of  the  time  appointed  for  such  review,  and 
the  costs  of  his  appearance  thereat  shall  be  allowed  to 
him  out  of  the  estate,  unless  the  Court  otherwise  orders. 

105.  The  costs  under  a  bankruptcy  petition  incurred  Order  of 
prior  to  the  first  meeting  of  creditors,  shall  be  paid  out  ^Su  fncurred. 
of  the  estate  in  the  following  order  of  priority,  unless 

the  Court  otherwise  orders,  that  is  to  say,  first,  the  ad  ^ 
valorem  duty  upon  the  assets  realised  ;  next,  the  actual 
expenses  incurred  in  realising  any  of  the  property  or 
assets  of  the  debtor ;  next,  the  fees  payable  to  any 
officer  of  the  Court  in  respect  of  any  business  done  by 
him  under  the  Act ;  next,  the  remuneration  of  any 
special  manager  appointed  by  the  official  receiver  ;  next, 
the  taxed  costs  of  the  petitioner  ;  and  next,  the  charges 
of  any  person  duly  appointed  to  assist  the  debtor  in  the 
preparation  of  his  statement  of  affairs. 

106.  The  solicitor  in  the  matter  of  a  bankruptcy  peti-  Solicitor's 
tion  presented  by  the  debtor  against  himself  shall,  in  his  ofpetitiS^ 
bill  of  costs,  give  credit  for  such  sum  or  security  (if  any)  debtor. 

as  he  may  have  received  from  the  debtor,  as  a  deposit  on 
account  of  the  costs  and  expenses  to  be  incurred  in  and 
about  the  filing  and  prosecution  of  such  petition  ;  and 
the  amount  of  any  such  deposit  shall  be  noted  by  the 
taxing  officer  upon  the  allocatur  issued  for  such  costs. 

107.  Where  the  joint  estate  of  any  co-debtors  is  insuffi-  Costs  out  of 
cient  to  defray  any  costs  or  charges  properly  incurred  in  i^te^^JatS^ 
respect  thereof,  the  Court,  on  the  application  of  the  co-debtors, 
official  receiver  or  trustee,  may  order  such  costs  or 

charges  to  be  paid  out  of  the  separate  estates  of  such  co- 
debtors  or  any  one  or  more  of  them.  The  Court  may 
also  order  any  costs  or  charges  properly  incurred  for  any 
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rr.  108-111,  separate  estate  to  be  paid  out  of  the  joint  estate  if  in  the 
opinion  of  the  Court  it  shall  be  just  so  to  do. 

Costs  ijaid  ^QB.  When  a  bill  of  costs  is  taxed  under  any  special 

out  of  estate,  order  of  the  Court,  and  it  appears  by  such  order  that  the 
costs  are  to  be  paid  otherwise  than  out  of  the  estate  of 
the  bankrupt,  the  taxing  officer  shall  specially  note  upon 
the  allocatur  by  whom,  or  the  manner  in  which,  such 
costs  are  to  be  paid. 

« 

to  U  mcd*^  109.  Upon  the  taxation  of  any  bill  of  costs,  charges, 
or  expenses  being  completed,  the  taxing  officer  shall 
forthwith  file  such  bill  with  the  proceedings  in  the  matter, 
and  shall  thereupon  issue  to  the  person  presenting  such 
bill  for  taxation  his  allocatur,  or  certificate  of  taxation, 
which  may  be  in  Form  No.  96  in  the  Appendix. 

Register  of  jjQ^  Every  taxing  officer  shall  keep  a  register  of  all 
bills  taxed  by  him,  according  to  Form  No.  97  in  the 
Appendix,  and  shall,  within  fourteen  days  of  the  31st  day 
of  December  in  each  year,  make  are  turn  to  the  Board  of 
Trade,  according  to  Form  No.  98  in  the  Appendix,  of  all 
bills  taxed  by  him  during  the  twelve  months  preceding 
such  31st  day  of  December. 


Appeals. 

Restrictions         HI,— (i)  Except  by  leave  of  the  Court  there  shall  be 
on  appeal-       ^^  appeal  to  the  Court  of  Appeal  from  any  order  made 

[s.  140(2).]      ,         *^^      ^  ^  .1 

by  consent,  or  as  to  costs  only. 

(2.)  No  appeal  to  the  Court  of  Appeal  shall  be  brought 
from  any  order  relating  to  property  when  it  is  apparent 
from  the  proceedings  that  the  money  or  money's  worth 
involved  does  not  exceed  50/.,  unless  by  leave  of  the 
Court 

(3.)  No  appeal  shall  be  brought  in  respect  of  the 
omission  by  the  Court  appealed  from  to  exercise  any  dis- 
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cretionary  power,  unless  the  Court  shall  in  its  judgment,  rr.  112-114. 
or  on  application  made  at  the  hearing  have  expressly       ""^ 
refused  to  exercise  such  power,  in  which  case  the  refusal 
may  be  made  a  ground  of  appeal. 

112.  Subject  to  the  powers  of  the  Court  of  Appeal  to  Time  for 
extend  the  time  under  special  circumstances,  no  appeal  *PP«*^* 
to  the  Court  of  Appeal  from  any  order  of  the  Court 

shall  be  brought  after  the  expiration  of  twenty-one  days. 
The  said  period  shall  be  calculated  from  the  time  at 
which  the  order  is  signed,  entered,  or  otherwise  perfected, 
or,  in  the  case  of  the  refusal  of  an  application,  from  the 
date  of  such  refusal. 

In  computing  the  21  days,  Sundays  must  be  reckoned  (r.  3  (2) ;  see  E* 
pte  Viney^  In  re  Gilbert^  4  Ch.  D.,  794),  but  if  the  last  day  happens  to  be 
a  Sunday  it  will  be  sufficient  if  the  appeal  be  entered  on  the  next  day, 
Monday  (s.  141,  r.  3  (i) ).  If  before  the  expiration  of  the  21  days  the 
offices  are  closed  so  that  the  appeal  cannot  be  entered,  it  would  seem  that, 
notwithstanding  s.  141,  and  r.  3,  it  will  be  too  late  if  entered  on  the  first  day 
that  they  are  open  again,  unless  notice  of  the  appeal  has  been  given  to  tha 
respondents  within  21  days  next  succeeding  the  date  from  which  the  time 
for  appealing  began  to  run  {Ex  pte  Saffery,  In  re  Lambert ,  5  Ch.  D.,  365). 

cf.  The  Rules  of  the  Supreme  Court,  1883,  O.  LVIII,  f  r.  9  and  15. 

113.  At  or  before  the  time  of  entering  an  appeal,  the  H«jcurliy  for 
party  intending  to  appeal  shall  lodge  in  the  High  Court  ^ppgn*i; 
the  sum  of  twenty  pounds  to  satisfy,  in  so  far  as  tho 

same  may  extend,  any  costs  that  the  appellant  may  bo 
ordered  to  pay.  Provided  that  the  Court  of  Appeal  may 
in  any  special  case  increase^  or  diminish  the  amount  of 
such  security  or  dispense  therewith. 

^  cf.  Ex  pte  Isaacs,  In  re  Bourn,  9Ch.  D.,  271. 

114.  Upon  entering  an  appeal,  a  copy  of  the  nr;tlcc  of  N'**li.»«  of 
appeal  shall  forthwith'  be  sent  by  the  apiKrllant  t/i  tho  **'^'****' 
Registrar  of  the  Court  appealed  from,«  who  nhall  rnttrU 
thereon  the  date  when  received  and  forthwith  filn  the 

same  with  the  proceedings,  and  a  similar  notice  i»h/ill  bo 
delivered  by  the  appellant  to  each  respondent  four  days 
before  the  day  on  which  he  intends  to  move.^ 
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rr,  114-117. 


*  The  word  "forthwith  "  must  be  construed  with  reference  to  the  objects 
of  the  rule  and  the  circumstances  of  the  case.  Therefore,  where  an  appeal 
was  entered  on  the  last  possible  day,  and  the  appellants  had  at  least  three 
hours  within  which  to  post  a  copy  notice  of  appeal  for  delivery  to  the 
Registrar  in  the  country  but  neglected  to  do  so,  it  was  held  too  late  (Ex  ptt 
Lamb,  In  re  Southam,  19  Ch.  D.,  169,  174).  The  delay  was  longer  in  In 
re  SilUnee^  Rx pU  Sillence,  7  Ch.  D.,  238. 

'  Notice  of  ex  parte  appeals  ought  not  to  be  addressed  to  him  i^Ex  pU 
Izard,  In  re  Moir,  20,  Ch.  703). 

*  The  object  of  the  rule  is  that  the  respondents  should  have  (bur  days  to 
prepare.  If,  therefore,  the  day  named  in  the  notice  of  motion  is  less  than 
four,  but  the  appeal  does  not  come  on  for  hearing  until  some  days  after,  it 
is  no  objection  to  the  appeal  (/»  re  Wood,  L.  R.  7,  Ch.  302). 

An  order  for  substituted  service  of  the  notice  of  appeal  will  be  made  by 
the  Court  of  Appeal  in  a  proper  case  (£xpte  Warburg,  In  re  WhaUey,  24 
Ch.  D.,  364). 


File  of  pro 
ceedings. 


115.  The  Registrar  of  the  Court  appealed  from  shall, 
upon  the  application  of  the  senior  Registrar  of  the  High 
Court,  transmit  to  him  the  file  of  proceedings  in  the 
matter  under  appeal. 


Procedure  on 
appeals. 


116.  Subject  to  the  foregoing  Rules  appeals  to  the 
Court  of  Appeal  shall  be  regulated  by  the  Rules  of  the 
Supreme  Court  for  the  time  being  in  force  in  relation 
to  such  appeals.  I 

^  The  Rules  of  the  Supreme  Court,  1883,  O.  LVIII. 


PART  II.— PROCEEDINGS  FROM  ACT  OF 
BANKRUPTCY  TO  DISCHARGE. 


Declaration  of  Inability  to  pay  Debts. 


Form  of  117.  A  declaration  by  a  debtor  of  his  inability  to  pay 

fs^4^H°/)]    ^^^  debts'  shall  be  dated,  signed,  and  witnessed,  and 

shall  be  in  the  Form  No.  3  in  the  Appendix,  with  such 
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variations,  if  any,  as  circumstances  may  require.    The  r  r.  II8-I80. 
witness  shall  be  a  solicitor,  or  justice  of  the  peace,  or  an       "~" 
official  receiver  or  registrar  of  the  Court 

^  Such  a  declaration  by  a  firm  (r.  194). 

Bankruptcy  Notice. 

118. — (i.)  A  bankruptcy  notice  shall  be  in  the  Form  What  Court 
No.  6  in  the  Appendix,  with  such  variations  as  circum-  [J.  ^"'{(^ 
stances  may  require.  and  (a).] 

(2.)  A  bankruptcy  notice  may  be  issued  by  any  Court 
in  which  a  bankruptcy  petition  against  the  debtor  might 
be  filed.' 

^  r.  126.    See  s.  95. 

(3.)  A  bankruptcy  notice  shall  not  be  invalid  by  reason 
that  it  is  issued  by  a  wrong  Court,  but  in  such  case  the 
Court  may,  if  it  think  fit,  on  the  application  of  the 
debtor,  order  the  notice  to  be  set  aside  on  such  terms  as 
to  costs  or  otherwise  as  may  seem  just. 

119.  A  creditor,  desirous  that  a  bankruptcy  notice  may  Issue  of 
be  issued,  shall  produce  to  the  Registrar  an  office  copy  ^^^^^ 
of  the  judgment  on  which  the  notice  is  founded  and  file 
the  notice,  together  with  a  request  for  issue,  which  shall 
be  in  Form  No.  5  in  the  Appendix,  with  such  variations 
as  circumstances  may  require.  The  creditor  shall  at  the 
same  time  lodge  with  the  Registrar  two  copies  of  the 
bankruptcy  notice  to  be  sealed  and  issued  for  service. 

I2O1 — (i-)  Every  bankruptcy  notice  shall  be  indorsed  Indorsement 
with  the  name  and  place  of  business  of  the  solicitor  ®^"^**"^  **^ 
actually  suing  out    the    same,    or  if  no  solicitor    be 
employed,  with  a  memorandum  that  it  is  sued  out  by 
the  creditor  in  person. 

(2.)  There,  shall  also  be  indorsed  on  every  bankruptcy 
notice  an  intimation  to  the  debtor  that  if  he  has  a 
counter  claim,  set  off,  or  cross  demand  which  equals  or 
exceeds  the  amount  of  the  judgment  debt,  and  which  h' 
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r  r.  120-124.  could  not  have  set  up  in  the  action  in  which  the  judg- 
ment  was  obtained,  he  must  within  the  time  specified  in 
the  notice  file  an  affidavit  to  that  effect  <  with  the  Regis- 
trar. 

^  Form  No.  8  in  the  Appendix. 

(3.)  In  the  case  of  a  notice  served  in  England  the  time 
shall  be  three  days.  In  the  case  of  a  notice  served  else- 
where the  Registrar,  when  issuing  the  notice,  shall  fix 
the  time. 


Application 
to  set  aside. 


121.  The  filing  of  such  affidavit  shall  operate  as  an 
application  to  set  aside  the  bankruptcy  notice,  and  there- 
upon the  Registrar  shall  fix  a  day  for  hearing  the  applica- 
tion, and  not  less  than  three  days  before  the  day  so  fixed 
shall  give  notice  thereof  both  to  the  debtor  and  the 
creditor,  and  their  respective  solicitors,  if  known.  If  the 
application  cannot  be  heard  until  after  the  expiration  of 
the  time  specified  in  the  notice  as  the  day  on  which  the 
act  of  bankruptcy  will  be  complete,  the  Registrar  shall 
extend  the  time,  and  no  act  of  bankruptcy  shall  be 
deemed  to  have  been  committed  under  the  notice  until 
the  application  has  been  heard  and  determined. 


Duration  of 
notice. 


122.  Subject  to  the  power  of  the  Court  to  extend  the 
time,  a  bankruptcy  notice  to  be  served  in  England  shall 
be  served  within  one  month  from  the  issue  thereof. 


Service  of 
notice. 


123,  A  bankruptcy  notice  shall  be  served,  and  service 
thereof  shall  be  proved  in  the  like  manner  as  is  by  these 
Rules  prescribed  for  the  service  of  a  creditor's  petition.' 

^  r  r.  144 — 148.    For  form  of  affidavit  of  service,  see  Form  No.  7  in  the 
Appendix. 


Setting  aside 
notice. 


124.  When  the  Court  makes  an  order  setting  aside  the 
bankruptcy  notice  it  may  at  the  same  time  declare  that 
no  act  of  bankruptcy  has  been  committed  by  the  debtor 
under  such  notice. 
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Bankruptcy  Petition.  rr.  i26-i2a 

125,  Eveiy  petition  shall  be  fairly  written  or  printed,  Foim  of 
or  partly  written  and  partly  printed  and  no  alterations,  ^    °°' 
interlineations,  or  erasures  shall  be  made  without  the 
leave  of  the  Registrar  except  so  far  as  may  be  necessary 

to  adapt  a  printed  form  to  the  circumstances  of  the  par- 
ticular case.  A  debtor's  petition^  shall  be  in  Form  No. 
4,  and  a  creditor's  petition  shall  be  in  Form  No.  10  in  the 
Appendix,  with  such  variations  as  circumstances  may 
require. 

^  By  a  fixin,  (r.  194). 

126,  Where  a  debtor  has  for  the   greater  part  of  six  Pl*ce  for  filing 
months  next  preceding  the  presentation  of  a  bankruptcy  ^  *  ^^^ 
petition,  carried  on  business  within  the  district  of  one 

Court  and  resided  within  the  district  of  another  Court, 
the  petition  shall  be  filed  in  the  Court  within  the  district 
of  which  he  has  carried  on  business. 

As  to  the  Court  in  which  the  petition  should  be  presented,  see  s.  95. 

127,  Every  bankruptcy  petition  shall  be  attested.     If  Attestation, 
it  be  attested  in  England  the  witness  must  be  a  solicitor 

or  justice  of  the  peace  or  an  official  receiver  or  registrar 
of  the  Court.  If  it  be  attested  out  of  England  the 
witness  must  be  a  judge  or  magistrate  or  a  British  consul 
or  vice-consul  or  a  notary  public. 

128.— (i.)  Upon  the  presentation  of  a  petition  either  ^^^{JJJ^*^^ 
by  the  debtor  or  by  a  creditor  the  petitioner  shall  deposit 
with  the  official  receiver  the  sum  of  five  pounds,  and  such 
further  sum  (if  any)  as  the  Court  may  from  time  to  time 
direct,  to  cover  the  fees  and  expenses  to  be  incurred  by 
the  official  receiver. 

(2.)  The  official  receiver  shall  account  for  the  money 
so  deposited  to  the  creditor,  or,  as  the  case  may  be,  to  the 
debtor's  estate,  and  any  sum  so  paid  by  a  petitioning 
creditor  shall  be  repaid  to  him  out  of  the  first  net  pro- 
ceeds of  the  estate. 
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rr.  129.184.  CREDITOR'S  PETITION. 

Security  for  129,  A  petitioning  creditor  who  is  resident  abroad,  or 
"^  '  whose  estate  is  vested  in  a  trustee  under  any  law  relating 

to  bankruptcy,  or  against  whom  a  petition  is  pending 
under  the  Act,  or  who  has  made  default  in  payment  of 
any  costs  ordered  by  any  court  to  be  paid  by  him  to  the 
debtor,  may  be  ordered  to  give  security  for  costs  to  the 
debtor. 

Llf^iiS^  130.  Every  creditor's  petition  shall  be  verified  by 
[s.  7  (I).  '  affidavit,  and  when  it  is  filed  there  shall  be  lodged  with 
Form  No.  i2.]  j^  ^^q  q,.  more  copies  to  be  sealed  and  issued  to  the 

petitioner. 

ft 
Who  to  verify.      131,  When  the  petitioning  creditor    cannot  himself 

verify  all  the  statements  contained  in  his  petition,  he 

shall  file  in  support  of  the  petition  the  affidavit  of  some 

person  who  can  depose  to  them. 

Joint  pcti-  132,  Where  a  petition  is  presented  by  two  or  more 

[ForaNo.  13.]  creditors  jointly,  it  shall  not  be  necessary  that  each 
creditor  shall  depose  to  the  truth  of  all  the  statements 
which  are  within  his  own  knowledge;  but  it  shall  be 
sufficient  that  each  statement  in  the  petition  is  deposed 
to  by  someone  within  whose  knowledge  it  is. 

Petition  to  be  138.  After  the  presentation  of  a  creditor's  petition, 
investigated.  ^^^  before  sealing  the  copies  of  the  petition  for  service, 
the  statements  in  the  petition  shall  be  investigated  by  the 
Registrar,  and  where  some  of  the  statements  in  the  peti- 
tion cannot  be  verified  by  affidavit,  witnesses  may  be 
summoned  to  prove  the  same. 

inurim  jg^  After  the  presentation  of  a  petition,  upon  the 

[s.  10(1).        application  of  a  creditor,  or  of  the  debtor  himself,  and 
Form  No.  14.I  upon  proof  by  affidavit  of  sufficient  grounds  for  the  ap- 
pointment of  the  official  receiver  as  interim  receiver  and 
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manager  of  the  property  of  the  debtor,  or  any  part  rr.  186-137. 
thereof,  the  Court  may,  if  it  thinks  fit,  upon  such  terms 
as  to  deposit  for  expenses  and  otherwise  as  may  seem 
just,  make  such  appointment ;  and  where  the  petition  is 
dismissed  the  creditor  shall,  unless  the  Court  otherwise 
orders,  pay  the  costs  of  the  official  receiver  as  interim 
receiver  and  manager,  and  the  Court  shall,  if  required, 
adjudicate  with  respect  to  any  damages  or  claim  thereto 
arising  out  of  his  appointment,  or  make  such  order  thereon 
as  it  thinks  fit,  and  such  order  shall  be  final  and  con- 
clusive between  the  parties,  and  between  them  or  either 
of  them  and  the  official  receiver,  unless  the  decision  be 
appealed  from. 

135.  The  Registrar  shall  appoint  the  time  and  place  Time  of 
at  which  the  petition  will  be  heard,  and  notice  thereof  ^^*™^' 
shall  be  written  on  the  petition  and  sealed  copies,  and 
where  the  petition  has  not  been  served  the  Registrar  may 

from  time  to  time  alter  the  first  day  so  appointed,  and 
appoint  another  day  and  hour. 

136.  Where  there  are  more  respondents  than  one  to  a  Several  re- 
petition the  rules  as  to  service  shall  be  observed  with[^",fj 
respect  to  each  respondent,  but  where  all  the  respondents 

have  not  been  served,  the  petition  may  be  heard 
separately  or  collectively  as  to  the  respondent  or  such  of 
the  respondents  as  has  or  have  been  served,  and 
separately  or  collectively  as  to  the  respondents  not  then 
served  according  as  service  upon  them  is  effected. 

137.  Where  a  debtor  intends  to  show  cause  against  a  Debtor  in- 
petition  he  shall  file  a  notice  with  the  Registrar  specify-  lhot"*^uM. 
ing  the  statements  in  the  petition  which  he  intends  to  [Form  No.  17.] 
deny  or  dispute,  and  transmit  by  post  to  the  petitioning 

creditor  and  his  solicitor,  if  known,  a  copy  of  the  notice 
three  days  before  the  day  on  which  the  petition  is  to  be 
heard. 

Notwithstanding  his  omission  to  file  such  notice,  the  debtor  may  appear 
at  the  hearing  (In  n  DaU^  BxfU  DaU^  3  Ch.  D.,  332) ;  but  if  in  consc- 


222 


The  Bankruptcy  Rules,  1883. 


r  r.  138-142.  quence  of  such  omission  the  petitioning  creditor  is  prejudiced  by  the 

debtor's  appearance,  he  ought  to  have  an  opportunity  of  adducing  further 

evidence  {Ex  pie  Learoyd^  In  re  LuUman^  13  Ch.  D.,  321). 


138.  If  the  debtor  does  not  appear  at  the  hearing,  the 


Non-appear- 
ance of  debtor.  ^        .  1  .    .  ,  t_  r    r  ^\^ 

[s.  7  (2).]        Court  may  make  a  receivmg  order  on  such  proof  of  the 
statements  in  the  petition  as  it  shall  think  sufficient 


The  ordinary  affidavit  verifying  generally  the  statements  in  the  petition  is 
not  sufficient  {Ex  pte  Lindsay ^  In  re  Lindsay ,  L.  R.  1 9,  Eq.  52 ;  Ex  pie 
Doddf  In  re  Ormston,  3  Ch.  D.,  452). 


Appearance 
of  debtor  to 
show  cause. 
[s.  7  (2).] 


139.  On  the  appearance  of  the  debtor  to  show  cause 
against  the  petition,  the  petitioning  creditor's  debt,  and 
act  of  bankruptcy,  or  such  of  those  matters  as  the  debtor 
shall  have  given  notice  that  he  intends  to  dispute,  shall 
be  proved,  and  if  any  new  evidence  of  those  matters,  or 
any  of  them,  shall  be  given,  or  any  witness  or  witnesses 
to  such  matter  shall  not  be  present  for  cross-examination, 
and  further  time  shall  be  desired  to  show  cause,  the 
Court  shall,  if  it  thinks  the  application  reasonable,  grant 
such  further  time  as  it  may  think  fit 


Non-ap- 
pearance of 
creditor. 


140.  If  any  creditor  neglects  to  appear  on  his  petition 
no  subsequent  petition  against  the  same  debtor  or  debtors, 
or  any  of  them,  either  alone  or  jointly  with  any  other 
person,  shall  be  presented  by  the  same  creditor  in  respect 
of  the  same  act  of  bankruptcy  without  the  leave  of  the 
Court  to  which  the  previous  petition  was  presented. 

See  Ex  pte  Love,  In  re /agger,  L.  R.  17,  £q.  454. 


Personal 
attendance 
of  creditor 
dispensed 
with. 


141.  The  personal  attendance  of  the  petitioning 
creditor  and  of  the  witness  or  witnesses  to  prove  the 
debt,  and  act  of  bankruptcy  or  other  material  statements, 
upon  the  hearing  of  the  petition,  may,  if  the  Court  shall 
think  fit,  be  dispensed  with. 


Proceeding 
after  trial  of 
disputed 
(question, 


142.  Where  proceedings  on  a  petition  have  been  stayed 
for  the  trial  of  the  question  of  the  validity  of  the  petition- 
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ing  creditor's  debt,  and  such  question  has  been  decided  r  r.  142-146. 
in  favour  of  the  validity  of  the  debt,  the  petitioning 
creditor  may  apply  to  the  Registrar  to  fix  a  day  on  which 
further  proceedings  on  the  petition  may  be  had,  and  the 
Registrar  on  production  of  the  judgment  of  the  Court  in 
which  the  question  was  tried,  or  an  office  copy  thereof, 
shall  give  notice  to  the  petitioner  by  post  of  the  time 
and  place  fixed  for  the  hearing  of  the  petition,  and  a  like 
notice  to  the  debtor  at  the  address  given  in  his  notice  to 
dispute,  and  also  to  their  respective  solicitors,  if  known. 

When  the  validity  of  the  debt  has  been  established  in  a  Court  of  first 
instance,  the  Registrar  may  fix  a  day  for  the  further  hearing  of  the  petition  ; 
but  if  there  is  a  b(md  fide  appeal  pending,  he  ought  to  adjourn  it  until  after 
the  appeal  has  been  disposed  of  \^Ex  pte  Yeatnian^  In  re  Yeatman^  i6  Ch. 
D.,  289). 

The  Registrar  is  bound  to  require  the  production  of  the  judgment  or  an 
office  copy  {ibid), 

143.  Where  proceedings  on   a  petition    have    been  Application 
stayed  for  the  trial  of  the  question  of  the  validity  of  the 
petitioning  creditor's  debt,  and  such  question  has  been 
decided  against  the  validity  of  the  debt,  the  debtor  may 

apply  to  the  Registrar  to  fix  a  day  on  which  he  may 
apply  to  the  Court  for  the  dismissal  of  the  petition  with 
costs,  and  the  Registrar  on  the  production  of  the  judg- 
ment of  the  Court  in  which  the  question  was  tried,  or  an 
office  copy  thereof,  shall  give  notice  to  both  the  peti- 
tioner and  debtor  (and  to  their  respective  solicitors,  if 
known)  by  post  of  the  time  and  place  fixed  for  the  hear- 
ing of  the  application. 

Service  of  Creditor's  Petition. 

144.  A  creditor's  petition  shall  be  personally  served  by  Personal 
delivering  to  the  debtor  a   sealed   copy  of  the  filed  *^^**- 
petition. 

Personal  service  on  a  firm  (r.  193). 


145.  A  petition  shall  be  served  upon  the  debtor  by  Substituted 
an  officer  or  bailiff  of  the  Court,  or  by  the  creditor  or  his 


service. 


224 


The  Bankruptcy  Rules,  1883. 


rr.  146-148.  solicitor,  or  by  some  person  in  their  employ;'  provided 
that  if  personal  service  cannot  be  effected,  the  Court  may 
extend  the  time  for  hearing  the  petition, »  or  if  the  Court 
is  satisfied  by  affidavit  or  other  evidence  on  oath  that  the 
debtor  is  keeping  out  of  the  way  to  avoid  such  service, 
or  service  of  any  other  legal  process,  or  that  for  any 
other  cause  prompt  personal  service  cannot  be  effected, 
it  may  order  substituted  service  to  be  made  by  delivery 
of  the  petition  to  some  adult  inmate  at  his  usual  or  last 
known  residence  or  place  of  business,  3  or  by  registered 
letter,  or  in  such  other  manner  as  the  Court  may  direct,* 
and  that  such  petition  shall  then  be  deemed  to  have  been 
duly  served  on  the  debtor. 

^  This  is  in  accordance  with  the  decision  in  In  re  Lancast*r^  Ex  pU 
Lancaster t  3  Ch.  D.,  498. 

■  r.  147. 

'  By  leaving  the  district  of  the  Court  within  which  his  usual  or  last  known 
residence  or  place  of  business  was  situated,  the  debtor  does  not  oust  the 
jurisdiction  of  that  Court  {Ex  pte  North  Kent  Bank,  In  re  ffoldsworthy  9 
Ch.  D.,  333 ;  Ai  fv  Williams,  L.  R.  8,  Ch.  690). 

^  As  by  publication  in  the  London  Gazette  and  other  newspapers.  Form 
No.  16  in  ^e  Appendix. 


Proof  of 
service. 


146,  Service  of  the  petition  shall  be  proved  by  affidavit, 
with  a  sealed  copy  of  the  petition  attached,  which  shall 
be  filed  in  Court  forthwith'  after  the  service. 

^  Delay  in  filing  the  affidavit  will  not  invalidate  proceedings  subsequently 
taken  upon  proof  of  the  service,  this  rule  being  merely  directory  {Ex  pte 
JSuut,  In  re  Hunt,  L.  R.  8,  Ch.  234), 

As  to  form  of  affidavit,  see  Form  No.  15  in  the  Appendix. 


Extension  of 
time. 


147t  An  application  for  extension  of  time  for  hearing 
a  petition  shall  be  in  writing,  but  need  not  be  supported 
by  affidavit,  unless  in  any  case  the  Court  shall  otherwise 
require. 


Service  out  of      148.  Where  a  debtor  petitioned  against  is  not  in  Eng- 
jurisdiction.     j^^j^  ^j^^  ^^^^^^  ^^^  ^^^^^  service  to  be  made  within 

such  time  and  in  such  manner  and  form  as  it  shall  think 
fit 
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rr.  149-161. 

Hearing  of  Petition.  — 

149. — (i.)  Where  a  petition  is  filed  by  a  debtor,  the  Proceedings 
Court  shall  forthwith  make  a  receiving  order  thereon.       \^  JT] 

(2.)  A  creditor's  petition  shall  not  be  heard  until  the  [«•  7  (2).] 
expiration  of  eight  days  from  the  service  thereof,  Pro- 
vided that — 

Where  the  act  of  bankruptcy  alleged  is  that  the 
debtor  has  filed  a  declaration  of  inability  to  pay 
his  debts,  or  where  it  is  proved  to  the  satisfaction  of 
the  Court  that  the  debtor  has  absconded,  or  in  any 
other  case  for  good  cause  shown,  the  Court  may,'  on 
such  terms,  if  any,  as  it  may  think  fit  to  impose, 
hear  the  petition  at  such  earlier  date  as  it  may  deem 
expedient. 

'  This  power  ought  only  to  be  exercised  when  the  ordinary  process  is  in- 
applicable {Ex  pte  Lopeif  In  re  Brelaz^  L.  R.  6,  Ch.  894). 

Receiving  Order. 

150. — (i)  A  receiving  order  shall  be  in  one  of  the  Receiving 
Forms  Nos.  28  and  29  in  the  Appendix,  with  such  vari- 
ations as  circumstances  may  require. 

(2.)  When  a  receiving  order  is  made,  the  Court  shall  at  [»•  '7  (»)•] 
the  same  time  fix  a  day  for  the  public  examination  of  the 
debtor. 


151,  A  receiving   order  shall  not  be  made  against  a  Receiving 
debtor  on   a  petition  in   which  the  act  of  bankruptcy  bankruptcy 
alleged  is   non-compliance  with    a    bankruptcy  notice '^^^*^^* 
within  the  appointed  time,  where  such  debtor  shall  have 
applied  to  set  aside^  such  notice  until  after  the  hearing 
of  the  application,  or  where  the  notice  has  been  set  aside, 
or  during  a  stay  of  the  proceedings  thereon  ;  but  in  such 
case  the  petition  shall  be  adjourned  or  dismissed  as  the 
Court  may  think  fit 

^  r  r.  121  and  lao  (2). 
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r  r.  162-165.  152.  There  may  be  included  in  a  receiving  order,  an 
order  staying  any  action  or  proceeding  against  the  debtor 
or  staying  proceedings  generally. 


Stay  of 
proceedings. 
Is.  9  (I).] 

A  Ivertise- 
ment. 


Costs  of 
petition,  &c. 


153. — (i)  Where  a  receiving  order  is  made,  the  Regis- 
trar shall  forthwith  give  notice  thereof  to  the  official  re- 
ceiver and  to  the  Board  of  Trade. 

(2.)  The  official  receiver  shall  forthwith  send  notice 
thereof  to  such  local  paper  as  the  Board  of  Trade  may 
from  time  to  time  direct,  or  in  default  of  such  direction, 
as  he  may  select. 

(3.)  The  notices  shall  be  in  the  Forms  Nos.  30  and 
127  in  the  Appendix,  with  such  variations  as  circum- 
stances may  require  ;  but  the  Board  of  Trade  may  from 
time  to  time  alter  such  forms  or  direct  other  forms  to  be 
used  in  lieu  thereof. 

154, — All  proceedings  under  the  Act  down  to  and  in- 
cluding the  making  of  a  receiving  order  shall  be  at  the 
cost  of  the  party  prosecuting  the  same,  but  when  a  re- 
ceiving order  is  made,  the  Court  may  make  an  order  for 
the  payment  of  the  costs  of  the  petitioning  creditor 
(including  the  costs  of  the  bankruptcy  notice  (if  any) 
sued  out  by  him)  out  of  the  first  net  proceeds  of  the 
estate,  and  a  composition  or  scheme  which  does  not  pro- 
vide for  the  payment  in  full  of  any  costs  so  awarded 
may  be  disallowed. 

When  the  proceeds  of  the  estate  are  not  sufficient  for 
the  payment  of  any  costs  necessarily  incurred  by  the 
official  receiver  (in  excess  of  the  deposit)  between  the 
making  of  a  receiving  order  and  the  conclusion  of  the 
first  meeting  of  creditors,  the  Court  may  order  such  costs 
to  be  paid  by  the  party  prosecuting  the  proceedings. 

Adjudication. 

A'^ijudication        155^  At  the  time  of  making  a  receiving  order,  or  at 
of  debtor.  ^°°  ^^V  ^i^^^  thereafter,  the  Court  may,  on  the  application 
of  the  debtor  himself,  adjudge  him  bankrupt.     Such  ap- 
plication may  be  made  orally  and  without  notice. 
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156,  When  a  receiving  order  has  been  made,  and  no  r  r.  166-160. 
creditors  attend  at  the  time  and  place  appointed  for  the  Adjudication 
first  meeting,  or  one  adjournment  thereof,  or  if  sufficient  ^^  application 
creditors  do  not  attend  there  to  pass  a  special  resolution,  parties. 
or  where  the  official  receiver  satisfies  the  Court  that  the 
debtor  has  absconded,  or  that  the  debtor  does  not  intend 
to  propose  a  composition  or  scheme,  or  in  any  of  the 
other  cases  mentioned  in  the  Act,^  the  Court  may,  either 
on  the  application  of  a  creditor,  or  of  the  official  receiver, 
forthwith  adjudge  the  debtor  bankrupt. 

'  s.  20(1). 
157. — (i-)  An  order  of  adjudication  shall   be   in   the  Form  and 

notice* 

Form  No.  38  in  the  Appendix,  with  such  variations  as 
circumstances  may  require. 

(2.)  When  a  debtor  is  adjudged  bankrupt,  the  regis- 
trar shall  forthwith  give  notice  thereof  to  the  official 
receiver  and  to  the  Board  of  Trade,  who  shall  advertise^ 
and  gazette*  the  adjudication  in  the  like  manner  as  is 
provided  in  the  case  of  a  receiving  order.3 

^  Form  No.  39  in  the  Appendix. 
'  Form  No.  127  (3)  in  the  Appendix. 
•  r  r.  153  (2)  (3)  and  203. 

158. — (i-)  An  order  annulling  an  adjudication  may  be  Order  annul- 
in  the  Form  No.  41  in  the  Appendix,  with  such  varia-  tion.  ^"  *^' 
tions  as  circumstances  may  require.  [ss.  23  (2)  and 

(2.)  When  an  adjudication  is  annulled  the  Registrar 
shall  forthwith  give  notice  thereof  to  the  Board  of  Trade 
in  order  that  the  annulment  may  be  gazetted.^ 

^  r.  203,  and  Form  No.  127  (8)  in  the  Appendix. 

% 

Composition  or  Scheme  under  Sections 

18  OR  23. 

159.  When  the  creditors,  pursuant  to  section  18,  re- Object  of 
solve  to  entertain  a  proposal  for  a  composition  or  scheme  [^r^8"(^.] 
the  terms  of  the  composition  or  scheme  shall  be  settled 

Q2 
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r  r.  160-163.  at  the  first  meeting  or  adjournments  thereof.     The  sub- 
[s.  isTaT]      sequent  meeting  shall  be  held  for  the  purpose  of  con- 
firming or  rejecting  the  composition  or  scheme.     If  the 
composition  or  scheme  is  rejected   the  meeting    may 
proceed  to  appoint  a  trustee. 

Notice  of  jgQ^  The  party  applying  to  the  Court  to  sanction  a 

[s.  18  (4).  composition  or  scheme,  shall,  not  less  than  seven  days 
FormNo.6s.]  jjgfQ^g  the  day  appointed  for  hearing  the  application, 

send  notice  of  his  application  to  the  official  receiver  and 

to  every  creditor  who  has  proved. 

Evidence  and  jg^ — (i.)  The  Court  before  sanctioning  a  composition 
[s.  18  (5).]  or  scheme  shall,  in  addition  to  investigating  the  other 
matters  as  required  by  the  Act,  require  proof  that  the 
provisions  of  sub-sections  (i),  (2),  and  (3)  of  section  18  of 
the  Act  have  been  complied  with.  An  order  sanctioning 
a  composition  or  scheme  shall  be  in  the  Form  No.  47  in 
the  Appendix,  with  such  variations  as  circumstances  may 
require. 

(2.)  The  Registrar  shall  forthwith  send  notice  to  the 
Board  of  Trade  of  every  order  made  on  an  application  to 
sanction  a  composition  or  scheme,  and  the  Board  of 
Trade  shall  gazette  the  same.  The  notice  may  be  in  the 
Form  No.  127  (4)  in  the  Appendix,  with  such  variations 
as  circumstances  may  require,  but  the  Board  of  Trade 
may  from  time  to  time  alter  such  Form. 

Correction  of  jg2.  At  the  time  a  composition  or  scheme  is  sanctioned, 
&c.  *    the  Court  may  correct  or  supply  any  accidental  or  formal 

slip,  error,  or  omission  therein,  but  no  alteration  in  the 
substance  of  the  composition  or  scheme  shall  be  made. 

Proceedirgs         jg3^  When  a  composition  or  scheme  is  sanctioned,  the 

if  scni'me 

sanctioned,  official  receiver  shall  forthwith  put  the  debtor  (or,  as  the 
case  may  be,  the  trustee  under  the  composition  or  scheme) 
into  possession  of  the  debtor's  property.  The  Court 
^hall  also  rescind  the  receiving  order. 
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164.  Where  a  composition  or  scheme  is  sanctioned,  rr.  164-168. 
and  default  is  made  in  any  payment  thereunder,  either  Non-payment 
by  the  debtor  or  the  trustee  (if  any),  no  action  to  enforce  of  compo- 
such  payment  shall  lie,  but  the  remedy  of  any  person  [^^^g  (10). 
aggrieved  shall  be  by  application  to  the  Court  Fonns  Nos. 

165.  Where  a  composition  or  scheme  is  annulled,  the  p^^^J^^^ 
property  of  the  debtor  shall,  unless  the  Court  otherwise  annulment  of 
directs,  forthwith  vest  in  the  official  receiver  to  whom  the  [^""j^^'j^]* 
estate  was  originally  assigned,  without  any  special  order 

being  made  or  necessary. 

166.  Where  a  composition  or  scheme  is  annulled  the  Annulment  of 

,  t     11  composition. 

trustee  under  the  composition  or  scheme  shall  pay  over  [s.  is  (u).] 
and  account  for  to  the  trustee  under  the  bankruptcy  any 
moneys  or  property  of  the  debtor  which  have  come  to 
his  hands. 

167.  Where  under  any  composition  or  scheme  pro-  Dividends 

...  1      i<         «  i*  under  com- 

Vision  IS  made  for  the  payment  of  any  moneys  to  position  or 
creditors  entitled  thereto,  and  any  claim,  in  respect  of  scheme, 
which  a  proof  has  been  lodged,  is  disputed,  the  Court 
may,  if  it  shall  think  fit,  direct  that  the  amount  which 
would  be  payable  upon  such  claim,  if  established,  shall 
be  secured  in  such  manner  as  the  Court  shall  direct, 
until  the  determination  of  the  claim  so  disputed  ;  and  on 
the  determination  thereof,  the  sum  so  secured  shall  be 
paid  as  the  Court  may  direct 

«  • 

« 

Statement  of  Affairs. 

168.  Every  debtor  shall  be  furnished  by  the  official  How  made 
receiver   with  instructions  for   the    preparation    of   his  ?s*!^6.] 
statement  of  affairs.     The  statement  of  affairs  (which 

shall  be  made  out  in  duplicate,  and  one  copy  of  which 
shall  be  verified)  shall  be  in  the  Form  No.  35  in  the 
Appendix,  with  such  variations  or  additions  as  circum- 
stances may  require,  or  in  such  other  form  as  the  Board 
of  Trade  may  from  time  to  time  direct 
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rr.  168-174.      The  official  receiver  shall  file  in  Court  the  verified 
statement  of  affairs  submitted  to  him  by  the  debtor. 


Form  of 
proof. 


Time  for 
lodging  prooL 


Proof  of  Debts. 

169,  A  creditor's  proofs  shall  be  in  the  Form  No.  52 
in  the  Appendix,  with  such  variations  as  circumstances 
may  require. 

Sch.  II.,  ss.  2 — 5. 

170.  A  proof  intended  to  be  used  at  the  first  meeting 
shall  be  lodged  with  the  official  receiver  not  less  than  one 
clear  day  before  the  day  appointed  for  such  meeting. 


List  of 
proofs  and 
proofs  to  be 
filed. 


171,  The  official  receiver,  or,  as  the  case  may  be,  the 
trustee  in  every  bankruptcy  proceeding  shall  on  the  first 
day  of  every  month,  send  to  the  Registrar  a  certified  list 
of  all  proofs,  if  any,  tendered  during  the  month  next 
preceding,  distinguishing  in  such  list  the  proofs  admitted, 
those  rejected,  and  such  as  stand  over  for  further  con- 
sideration, and  in  the  case  of  proofs  admitted  or  rejected 
he  shall  transmit  the  proofs  themselves  for  the  purpose 
of  being  filed. 


Transmission       172,  When  a  trustee  is  appointed,  the  proofs  of  debts 

receiver  ?o       ^^^^  ^dive  been  received  by  the  official  receiver  and  which 

trustee.  have  not  already  been  filed  shall  be  handed  over  to  the 

trustee,  but  the  official  receiver  shall  first  make  a  list  of 

such  proofs,  which  he  shall  give  to  the  Registrar  to  be 

filed  with  the  proceedings. 

LmUo°reect      ^"^^^  Subject  to  the  power  of  the  Court  to  extend  the 
proof.  time,  the  trustee,  within  fourteen  days  after  receiving  a 

proof,  shall  in  writing  either  admit  or  reject  it  wholly  or 
in  part,  or  require  further  evidence  in  support  of  it 

Appeal  from        yj^  Subject  to  the  power  of  the  Court  to  extend  the 
P?a)f.*°°  °      time,  no  application  to  reverse  or  vary  the  decision  of  an 


The  Bankruptcy  Rules,  1883.  23! 

official  receiver  or  trustee  in  rejecting  a  proof  shall  berr.  174-175. 
entertained  after  the  expiration  of  twenty-one  days  from 
the  date  of  the  decision  complained  of. 


Dividends. 

175, — (i.)  Not  more  than  two  months  and  not  less  Notice  of 
than  twenty-one  days  before  declaring  a  dividend,  the  dividend. 
trustee  shall  give  notice  of  his  intention  to  do  so  to  the 
Board  of  Trade  (in  order  that  the  same  may  forthwith  [Form  127 
be  gazetted),  and  to  such  of  the  creditors  mentioned  in 
the  bankrupt's  statement  of  affairs  as  have  not  proved 
their  debts.     Such  notice  shall  specify  the  latest  date 
within  which  proofs  must  be  lodged,  which  shall  be  not 
less  than  seven  days  from  the  date  of  such  notice. 

(2.)  Immediately  after  the  date  mentioned  as  that 
within  which  proofs  must  be  lodged,  the  trustee  shall 
examine  and  in  writing  admit  or  reject  any  proof,  which 
has  not  been  previously  admitted  or  rejected,  and  give 
notice  to  the  creditor  of  his  decision. 

(3.)  Where  any  creditor  appeals  against  the  decision 
of  the  trustee  rejecting  a  proof  under  this  Rule,  such 
appeal  shall,  subject  to  the  power  of  the  Court  to  extend 
the  time  in  special  cases,  be  commenced,  and  notice 
thereof  given  to  the  trustee  within  seven  days  from  the 
date  of  the  notice  of  the  trustee's  decision  against  which 
the  appeal  is  made,  and  the  trustee  shall  in  such  case 
make  provision  for  the  dividend  upon  such  proof,  and 
the  probable  costs  of  such  appeal  in  the  event  of  the 
proof  being  admitted.  Where  no  appeal  has  been  com- 
menced within  the  time  specified  in  this  Rule,  the  trustee 
shall  exclude  all  proofs  which  have  been  rejected  from 
participation  in  the  dividend. 

(4.)  Immediately  after  the  expiration  of  the  time  fixed  Declaration 
by  this  Rule  for  appealing  against  the  decision  of  the 
trustee,  he  shall  proceed  to  declare  a  dividend,  and  shall 
give  notice  to  the  Board  of  Trade  (in  order  that  the  same  ^^^T^  "^ 
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r  r.  175-178.  may  be  gazetted),  and  shall  also  send  a  notice  of  dividend 
to  each  creditor  whose  proof  has  been  admitted,  accom- 
panied by  a  statement  showing  the  position  of  the  estate. 
(5.)  The  notices  shall  be  in  the  Forms  Nos.  77^  78,  79, 
and  80  in  the  Appendix,  with  such  variations  as  circum- 
stances may  require  ;  but  the  Board  of  Trade  may  from 
time  to  time  alter  such  forms. 


Production  of      l7g.  Subject  to  the  provisions  of  section  70  of  the 
&c.^'  no  cs,     g.jj^  ^j.  Ej^^i^j^j^gg  j^Q^^  1882,^  and  subject  to  the  power 

of  the  Court  in  any  other  case  on  special  grounds  to  order 
production  to  be  dispensed  with,  every  bill  of  exchange, 
promissory  note,  or  other  negotiable  instrument  or 
security,  upon  which  proof  has  been  made  shall  be 
exhibited  to  the  trustee  before  payment  of  dividend 
thereon,  and  the  amount  of  dividend  paid  shall  be 
indorsed  on  the  instrument. 

^  Making  provision  in  the  case  of  a  lost  bill. 

Dividend  YTl,  The  amount  of  the  dividend  may,  at  the  request 

ty  post*  3'J^d  risk  of  the  creditor,  be  transmitted  to  him  by  post 

Discharge. 


Application. 


178.  A  bankrupt  intending  to  apply ^  for  his  discharge 
under  section  28  of  the  Act  shall  produce  to  the  Registrar 
a  certificate^  from  the  official  receiver  specifying  the 
number  of  his  creditors,  and  shall,  not  less  than  twenty- 
eight  days  before  the  day  appointed  for  hearing  the 
application,  give  notice  of  the  time  and  place  of  the 
hearing  of  the  application  to  the  trustee  and  to  the  official 
receiver.  The  official  receiver  shall  forthwith  send  a 
copy  of  such  notice  to  the  Board  of  Trade  for  insertion 
in  the  "London  Gazette," 3  and  shall  also  send  a  copy  of 
such  notice  to  each  creditor"*  who  has  proved,  not  less 
than  fourteen  days  before  the  day  so  appointed. 

^  Form  No.  42  in  the  Appendix. 
'  Form  No.  43  in  the  Appendix. 
*  Form  No.  127  (7)  in  the  Appendix. 
^  Form'No.  44  in  the  Appendix. 
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179.  The  order  of  the  Court  made  on  an  application  rr.  170-182. 
for  discharge  shall  be  dated  of  the  day  on  which  it  is  ordCT! 
made,  and  shall  take  effect  on  and  from  the  day  of  its  [FormNo.4S.] 
date ;   but  such  order  shall  not  be    delivered   out  or  Delivery  of 
gazetted  until  after  the  expiration  of  the  time  allowed    '  "' 

for  appeal,  or  if  an  appeal  be  entered,  until  after  the 
decision  of  the  Court  of  Appeal  thereon. 

180.  When  the  time  for  appeal  has  expired,  or  as  the  Gazetting 
case  may  be,  when  the  appeal  has  been  decided  by  the  ° 
Court  of  Appeal,  the   Registrar  shall   forthwith    send 
notice  of  the  order  to  the  Board  of  Trade  who  shall 
gazette  the  same. 

The  notice   may  be  in   Form   No.    1 27  in  the  Ap-  p®'™  **7 
pendix,   with   such    variations    as    circumstances    may 
require,  but  the  Board  of  Trade  may  from  time  to  time 
alter  such  form. 

181.  An  application  by  the  official  receiver  or  trustee  Execution  on 
for  leave  to  issue  execution  on  a  judgment  under  sub-  Ssfof con- 
section  (6)  of  section  28  of  the  Act  shall  be  in  writing,  ditionai  dis- 
and  shall  state  shortly  the  grounds  on  which  the  applica- 
tion is  made.     When   the  application   is  lodged,   the 
Registrar  shall  fix  a  day  for  the  hearing. 

The  party  applying  shall  give  notice  of  the  application 
to  the  debtor  not  less  than  eight  days  before  the  day 
appointed  for  the  hearing,  and  shall  at  the  same  time 
furnish  him  with  a  copy  of  the  application. 

182.  Where  a  bankrupt  is  discharged  subject  to  the  ^co^^s  ?^ 
condition  that  judgment  shall  be  entered  against  him  property, 
under  section  28  of  the  Act,  or  subject  to  any  other  con- 
dition as  to  his  after-acquired  property,  it  shall  be  his 

duty,  until  such  judgment  or  condition  is  satisfied,  from 
time  to  time  to  give  the  official  receiver  such  information 
as  he  may  require  with  respect  to  his  after-acquired  pro- 
perty, and  not  less  than  once  a  year  to  file  in  the  Court 
a  statement  showing  the  particulars  of  any  property  or 
income  he  may  have  acquired  subsequent  to  his  discharge. 
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TT,  183-186. 


Proxies  and  Voting  Letters. 


Form  and 
filing  of 
proxies. 
[Sch.  I.,  ss. 
16—18.] 


183. — (i-)  A  general  proxy  shall  be  in  Form  No.  54, 
a  special  proxy  shall  be  in  Form  No.  55,  and  a  voting 
letter  under  section  18,  sub-section  (2),  or  section  23  of 
the  Act,  shall  be  in  Form  No.  56  in  the  Appendix,  with 
such  variations  as  circumstances  may  require. 
[Sch.  I., s.  19.]  (2.)  A  proxy  shall  be  lodged  with  the  official  receiver 
or  trustee  not  later  than  the  day  before  the  meeting  at 
which  it  is  to  be  used. 

Quart :  Whether  this  rule,  reducing  the  time  allowed  by  the  Act,  Sch. 
I.,  s.  19,  is  not  u/frd  vires, 

(3.)  As  soon  as  a  proxy  or  voting  letter  has  been 
used  it  shall  be  filed  with  the  proceedings  in  the  matter. 


[Sch.  I.] 

Notice  to 
debtor. 


[s.  24  (I).] 


Notice  of 
first  meeting. 

[Form  127 
(2).] 


Form  and 
length  of 
potice. 


Meetings  of  Creditors. 

184. — (i-)  The  official  receiver  shall  give  three  days' 
notice  to  the  debtor  of  the  time  and  place  appointed  for 
the  first  meeting  of  creditors.  The  notice,  which  may 
be  in  Form  No.  58  in  the  Appendix,  may  be  either 
delivered  to  him  personally  or  sent  to  him  by  prepaid 
post  letter,  as  may  be  convenient. 

It  shall  nevertheless  be  the  duty  of  the  debtor  to 
attend  such  first  meeting  although  the  notice  is  not  sent 
to  or  does  not  reach  him. 

(2.)  A  notice  to  attend  subsequent  meetings  may  be 
in  the  like  form,  with  such  variations  as  circumstances 
may  require. 

185,  The  official  receiver  shall  fix  the  day  for  the  first 
meeting,  and  shall  forthwith  give  notice  thereof  to  the 
Board  of  Trade,  who  shall  gazette  the  same.  The 
notice  to  creditors  shall  be  in  Form  No.  57  in  the 
Appendix,  with  such  variations  as  circumstances  may 
require, 

186.  The  notices  of  subsequent  meetings  to  be  issued 
by  the  official  receiver  or  trustee  to  creditors  may  be  in 
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the  Form  No.  62  in  the  Appendix,  with  such  variations  rr.  187-191. 
as  circumstances  may  require.     Where  no  special  time 
is  prescribed,  the  notices  shall  be  sent  off  not  less  than 
three  days  before  the  day  appointed  for  the  meeting. 

As  to  the  fonn  of  notice  convening  a  second  meeting  to  confirm  a  scheme, 
see  Form  No.  63  in  the  Appendix — and  of  the  resolution  to  be  then  passed, 
see  Form  No.  64  in  the  Appendix. 

187.  Where  a  meeting  of  creditors  is  called  by  notice,^  JJ^'^'t^^^P*^'''^ 
the    proceedings   had   and   resolutions   passed   at   such 
meeting  shall,  unless  the   Court  otherwise  orders,   be 

valid,  notwithstanding  that  some  creditors  shall  not  have 
received  the  notice  sent  to  them. 

In  contra-distinction  to  the  first  meeting  which  is  actually  summoned  by 
the  notice  in  the  Gazette  (Sch.  I.,  s.  2),  although  notice  is  also  directed  to 
be  sent  to  the  creditors  (Sch.  I.,  s.  3). 

188.  An  affidavit  by  the  trustee,  official  receiver,  orP'<>o^of 

notice 

Other  officer  of  the  Court,  or  the  solicitor  in  the  matter, 
or  by  the  clerk  of  any  such  person,  that  the  notice  has 
been  duly  posted,  shall  be  sufficient  evidence  of  such 
notice  having  been  duly  sent  to  the  person  to  whom  the 
same  was  addressed. 

189.  The  costs  of  summoning  a  meeting  of  creditors  Cosu  of 
at  the  instance  of  any  person  other  than  the  official  meeting, 
receiver  or  trustee  shall  be  paid  by  the  person  at  whose 
instance  it  is  summoned,  to  be  repaid  to  him  out  of  the 
estate  if  the  creditors  or  the  Court  shall  so  direct. 

190.  The  official  receiver,  or,  as  the  case  may  be,  the  Copv  of 
trustee,  shall  send  to  the  Registrar  of  the  Court  in  which  \^  f^ej. 
the  matter  is  pending  a   copy,  certified  by  him,  of  every 
resolution  of  a  meeting  of  creditors. 

Proceedings  by  Company  or  Co-partnership. 

191.  A   bankruptcy  petition    against,   or  bankruptcy  Public  officer 

.   ,  .       ^  ^  ,  .     or  agent  of 

notice  to,  any  debtor  to  any  company  or  co-partncriihip  company,  &c 

[s.  148.] 
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rr.  192-104.  duly  authorised  to  sue  and  be  sued  in  the  name  of  a 
public  officer  or  agent  of  such  company  or  co-partnership, 
may  be  presented  by  or  sued  out  by  such  public  officer 
or  agent  as  the  nominal  petitioner  for  and  on  behalf  of 
such  company  or  co-partnership,  on  such  public  officer 
or  agent  filing  an  affidavit  stating  that  he  is  such  public 
officer  or  agent,^  and  that  he  is  authorised  to  present  or 
sue  out  such  petition  or  bankruptcy  notice. 

'  The  affidavit  is  sufficient  if  the  public  officer  of  a  company  is  described 
as  such  without  an  express  statement  to  that  effect  {Ex  pie  Lowenthaly  In 
re  Lowenthal^  L.  R.  9,  Ch.  324 ;  cf.  Ex  pie  Torkingion^  In  re  Torkington^ 
L.  R.  9,  Ch.  298). 


Attestation 
of  firm 
signature, 
[s.  148.] 


Proceedings  by  or  against*  Firm. 

192.  Where  any  notice,  declaration,  petition,  or  other 
document  requiring  attestation  is  signed  by  a  firm  of 
creditors  or  debtors  in  the  firm  name,  the  partner  signing 
for  the  firm  shall  add  also  his  own  signature,  e^,  "  Brown 
&  Co.  by  James  Green,  a  partner  in  the  said  firm." 


5)ervice  on 
firm. 


193,  Any  notice  or  petition  for  which  personal  service 
is  necessary  shall  be  deemed  to  be  duly  served  on  all 
the  members  of  a  firm  if  it  is  served,  at  the  principal 
place  of  business  of  the  firm  in  England,  on  any  one  of 
the  partners,  or  upon  any  person  having  at  the  time  of 
service  the  control  or  management  of  the  partnership 
business  there. 


Debtors* 
petition  by 
nrm. 


194.  Where  a  firm  of  debtors  file  a  declaration  of 
inability  to  pay  their  debts^  or  bankruptcy  petition^  in  the 
firm  name, the  declaration  or  petition  shall  beaccompanied 
by  an  affidavit  made  by  one  at  least  of  the  partners, 
setting  forth  the  names  of  the  partners  and  showing 
that  they  all  concur  in  the  filing  of  the  declaration  or 
petition. 


*r.  117. 


*  r  r.  125— >I28. 
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195.  A  receiving  order  made  against  a   firm   shall  ^  »•.  105-109. 
operate  as  if  it  were  a  receiving  order  made  against  each  Receiving 

of  the  persons  who  at  the  date  of  the  order  is  a  partner  o»^der  against 
in  that  firm.  [s.  9.] 

196.  In  cases  of  partnership  the  debtors  shall  submit  ffl^,™^"^  ^^ 
a  statement  of  their  partnership  affairs,  and  each  debtor  [s.  16.] 
shall  submit  a  statement  of  his  separate  affairs. 

197.  No  order  of  adjudication  shall  be  made  against  a  Adjudication 
firm  in  the  firm  name,  but  it  shall  be  made  against  the  partners, 
partners  individually.  ^  ^-1 


PART   III.— SPECIAL   PROCEDURES. 


Small  Bankruptcies. 

198.  An  application  by  the  official  receiver  that  the  ^PPjjJ^'^'^ 
estate  of  a  debtor  may  be  ordered  to  be  administered  in  [s.  121.] 

a  summary  manner  shall  be  in  Form  No.  33  in  the  Ap- 
pendix, with  such  variations  as  circumstances  may 
require. 

199.  Where  an  estate  is  ordered  to  be  administered  in  Summary 

admmistra* 

a  summary  manner,  under  section  121  of  the  Act,  thetion. 
provisions  of  the  Act  and  of  these  Rules  shall,  subject  to 
any  special  direction  of  the  Court,  be  modified  as  follows, 
namely : — 

(l)  No  advertisement  of  any  proceeding  in  a  local 
paper  shall  be  necessary. 

(2.)  All  questions  of  law  and  fact  shall  be  determined 
by  the  Court  having  jurisdiction  in  the  matter,  and  no 
application  for  a  jury  shall  be  entertained. 

(3.)  If  the  official  receiver  satisfies  the  Court  that  the 
debtor  has  absconded,  or  that  the  debtor  does  not  intend 
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rr.  199-201.  to  propose  a  composition  or  scheme,  or  that  the  com- 
position  or  scheme  proposed  is  not  reasonable  or  cal- 
culated to  benefit  the  general  body  of  creditors,  the 
Court  may  forthwith  adjudge  the  debtor  bankrupt 

(4.)  If  during  or  at  the  conclusion  of  the  public  exami- 
nation of  the  debtor  it  appears  to  the  Court  that  a  com- 
position or  scheme  ought  not  to  be  sanctioned  by  reason 
of  the  conduct  of  the  debtor,  the  Court  may  forthwith 
adjudge  the  debtor  bankrupt. 

(5.)  No  appeal  shall  lie  from  any  order  of  the  Court, 
except  by  leave  of  the  Court. 

(6.)  All  payments  shall,  unless  the  Board  of  Trade 
otherwise  orders,  be  made  into  and  out  of  the  Bank  of 
England. 

(7.)  Except  for  the  purpose  of  confirming  a  composi- 
tion or  scheme  there  shall  be  only  one  meeting  of  credi- 
tors. The  meeting  may,  where  it  seems  expedient,  be 
held  on  the  day  appointed  for  the  public  examination  of 
the  debtor. 

(8.)  The  estate  shall  be  realised  with  all  reasonable 
despatch,  and,  where  practicable,  distributed  in  a  single 
dividend  when  realised. 


Administration  of  Estate  of  Person  dying 

Insolvent. 

Fonnof  200.  A  Creditor's  petition  under  section   125  of  the 

petition.  ^^^  gj^g^u  be  in  the  Form  No.  1 1  in  the  Appendix,  with 

such  variations  as  circumstances  may  require,  and  shall 
be  verified  by  affidavit 

Service.  201, — (i)  The  petition  shall,  unless  the  Court  other- 

wise  directs,  be  served  on  each  executor  who  has  proved 
the  will,  or  as  the  case  may  be,  on  each  person  who  has 
taken  out  letters  of  administration.  The  Court  may  also, 
if  it  thinks  fit,  order  the  petition  to  be  served  on  any 
other  person. 
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(2.)  Service  shall  be  proved  in  the  same  way  as  is  rr.  201-206. 
provided  in  the  case  of  an  ordinary  creditor's  petition,^ 
and  the  petition  shall  be  heard  in  the  like  manner.* 

^  r.  146.  '  s.  7  and  r.  149  (2). 

202.  An  administration  order  under  section  125  shall  Administra- 
be  in  the  Form  No.  3 1  in  the  Appendix,  with  such  varia-    °°  ^^  "' 
tions  as  circumstances  may  require. 


PART  IV.— OFFICERS,  TRUSTEES,  AUDIT,  &c. 


Gazetting. 

203.  All  notices  requiring  publication  in  the  "  London  Gazetting 
Gazette  "  shall  be  gazetted  by  the  Board  of  Trade. 

Books  to  be  kept  and  Returns  to  be  made  by 

Registrars. 

204.  When  a  receiving  order,  or  an  order  of  adjudica-  Notice  of 

a*  J        i^    •         j.i_  !_!•  "a*  r       orders  to 

tion,  or  an  order  fixing  the  public  examination  of  a  Board  of 
debtor,  or  an  order  for  administration  under  section  121  Trade, 
or  under  section  125,  or  an  order  on  an  application  to 
sanction  a  composition  or  scheme,  or  an  order  annulling 
a  composition  or  scheme,  or  an  order  annulling  an  ad- 
judication, is  made,  or  an  order  on  an  application  for 
discharge  is  delivered  out,  the  Registrar  shall  forthwith 
give  notice  thereof  to  the  Board  of  Trade. 

The  notices  may  be  according  to  Form  No.  127  in  the 
Appendix,  or  in  such  other  form  as  the  Board  of  Trade 
may  from  time  to  time  require. 

205.  The  senior  Registrar  in  Bankruptcy  of  the  High  Books  to  be 
Court,  and  every  Registrar  of  a  County  Court  having  r^s^^. 
jurisdiction  in  bankruptcy,  shall  keep  books  according 

to  the  forms^  in  the  Appendix,  and  the  particulars  given 
under  the  different  heads  in  such  books  shall  be  entered 
forthwith  after  the  proceedings  shall  be  had. 

^  Nos.  125  and  126. 
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rr.  206-210.  206.  The  Registrars  shall  make  and  transmit  such 
ExtraciTand  ^^tracts  from,  their  books  and  shall  furnish  such  informa- 
returns.  tion  and  returns  as  the  Board  of  Trade  may  from  time 

to  time  require. 

Accounts  and  Audit. 

r^^'i  ^^^'  207,  The  official  receiver,  until  a  trustee  is  appointed, 
and  thereafter  the  trustee,  shall  keep  a  book  to  be  called 
"  The  Record  Book,"  in  which  he  shall  record  all  minutes, 
all  proceedings  had,  and  resolutions  passed  at  any 
meeting  of  creditors,  or  of  the  committee  of  inspection, 
and  all  such  matters  as  may  be  necessary  to  give  a 
correct  view  of  his  administration  of  the  estate,  but  he 
shall  not  be  bound  to  insert  in  the  record  any  document 
of  a  confidential  nature  (such  as  the  opinion  of  counsel 
on  any  matter  affecting  the  interest  of  the  creditors),  nor 
need  he  exhibit  such  document  to  any  person  other  than 
a  member  of  the  committee  of  inspection. 

Cash  Book.  208.  The  official  receiver,  until  a' trustee  is  appointed, 
and  thereafter  the  trustee,  shall  keep  a  book  to  be  called 
the  "  Cash  Book  "  (which  shall  be  in  such  form  as  the 
Board  of  Trade  may  from  time  to  time  direct),  in  which 
he  shall  (subject  to  the  provisions  of  these  Rules  as  to 
trading  accounts)  enter  from  day  to  day  the  receipts  and 
payments  made  by  him. 

Books  to  be        209.  The  trustee  shall  submit  the  Record  Book  and 

submitted  to  ,    '  t  .  .  .  .... 

committee  of    Cash  Book,  together  with  any  other  requisite  books  and 
inspection.       vouchers,  to  the  committee  of  inspection  (if  any)  when 
required,  and  not  less  than  once  every  three  months. 

Cwh  B«)k.  210.  The  committee  of  inspection  shall  not  less  than 
once  every  three  months  audit  the  Cash  Book  and  certify 
therein  under  their  hands  the  day  on  which  the  said 
book  was  audited.  The  certificate  shall  be  in  the  Form 
No.  82  in  the  Appendix,  with  such  variations  as  circun)- 
stances  may  rec^uire. 
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211.  Every  trustee  shall,  at  the  expiration  of   six  rr.  211-214. 
months  from  the  date  of  the  receiving  order,  and  at  the  Board  of 
expiration  of  every  succeeding  six  months  thereafter 'Y^^^*"?^^ 
until  his  release,  transmit  to  the   Board   of  Trade  a  accounts, 
duplicate  copy  of   the  Cash   Book    for    such    period,  f**  ^S-l 
together  with  the  necessary  vouchers  and  copies  of  the 
certificates  of  audit  by  the  committee  of  inspection.     He 

shall  also  forward  with  the  first  accounts  a  summary  of 
the  debtor's  statement  of  affairs,  in  such  form  as  the 
Board  of  Trade  may  direct,  showing  thereon  in  red  ink 
the  amounts  realised,  and  explaining  the  cause  of  the 
non-realisation  of  such  assets  as  may  be  unrealised. 

When  the  estate  has  been  fully  realised  the  trustee 
shall  forthwith  send  in  his  accounts  to  the  Board  of 
Trade,  although  the  six  months  may  not  have  expired. 

The  accounts  sent  in  by  the  trustee  shall  be  certified 
and  verified  by  him  according  to  the  Form  No.  83  in  the 
Appendix. 

212.  When  the  trustee's  account  has  been  audited,  the  Copy  accounts 

^o  n^  nickel 

Board  of  Trade  shall  certify  that  the  account  has  been 
duly  passed,  and  thereupon  the  duplicate  copy,  bearing  a 
like  certificate,  shall  be  transmitted  to  the  Registrar  of 
the  Court,  who  shall  file  the  same  with  the  proceedings 
in  the  bankruptcy. 

213.  Where  a  trustee  has  not  since  the  date  of  his  Affidavit  of 
appointment  or  since  the  last  audit  of  his  accounts,  as  °^  '^"^^  *' 
the  case  may  be,  received  or  paid  any  sum  of  money  on 
account  of  the  debtor's  estate,  he  shall,  at  the  period 

when  he  is  required  to  transmit  his  estate  account  to  the 
Board  of  Trade,  forward  to  the  Board  an  affidavit  of  no 
receipts  or  payments. 

214.  Upon  a  trustee  resigning,  or  being  released  or  Proceedings 
removed  from,  his  office,  he  shall  deliver  over  to  the?""|^9^*^°"' 
official  receiver,  or,  as  the ^"^^  \.o  the  new 
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r  r.  216-210,  trustee,  all  books  kept  by  him,  and  all  other  books, 
documents,  papers,  and  accounts  in  his  possession 
relating  to  the  office  of  trustee. 

Subject,  however,  to  any  lien  the  solicitor  of  the  old  tnistee  may  hare 
for  costs  {ExpU  Valden,  In  rt  Austin^  4  Ch.  D.,  129). 
Rule  259  is  confined  to  books  of  account. 


Joint  and 
separate 
estates 
accounts 
[s.  40  (3).] 


Debtor's 

[account] 

books. 


Annual 
returns, 
[s.  81.] 


215.  Where  a  receiving  order  has  been  made  against 
debtors  in  partnership,  distinct  accounts  shall  be  kept 
of  the  joint  estate  and  of  the  separate  estate  or  estates, 
and  no  transfer  of  a  surplus  from  a  separate  estate  to  the 
joint  estate  on  the  ground  that  there  are  no  creditors 
under  such  separate  estate  shall  be  made  until  notice  of 
the  intention  to  make  such  transfer  has  been  gazetted. 

216.  The  Court  may,  on  the  application  of  the  official 
receiver,  direct  in  what  manner  the  debtor's  books  of 
account,  or  any  of  them,  may  be  disposed  of. 

cf.  r.  259. 

217.  Every  trustee  shall,  within  one  month  after  the 
31st  day  of  December  in  each  year,  transmit  to  the 
Board  of  Trade  a  statement  according  to  the  form*  in 
the  Appendix  of  every  bankruptcy  matter  in  which  he  is 
a  trustee. 

^  Form  No.  84. 


Trustees. 

Form  of  218.  A  certificate  by  the  Board  of  Trade,  certifying 

appointment.   ^'^  appointment  of  a  trustee,  shall  be  in  the  Form  No. 
[s.  21  (2).]      71   in  the  Appendix,  with  such  variations  as  circum- 
stances may  require. 

Notice  of  219.  When  the  appointment  of  a  trustee  is  certified 

[Fo^i27(9J.]  "otice  of  his  appointment  shall  forthwith  be  gazetted  by 

the  Board  of  Trade.     The  trustee  shall  also  forthwith 

insert  notice  of  his  appointment  in  a  local  paper  and 

send  the  certificate  to  the  Registrar  to  be  filed. 
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220.— {'O  Where  the  Board  of  Trade  objects  to  the  »'''•  220-223. 
appointment  of  a  trustee,  and  is  required  by  a  majority  Notification 
in  value  of  the  creditors  to  notify  the  objection  to  the°^9^j^^^°° 
High  Court,  the  requisition  shall  be  in  Form  No.  70  in  Court, 
the  Appendix,  with    such  variations  as   circumstances  ^^  *'  ^^*^ 
may  require.     On  receipt  of  such  requisition  the  Board 
of  Trade  shall  forthwith  transmit  a  copy  thereof  to  the 
senior  Registrar  in  Bankruptcy  of  the  High  Court,  who 
shall  fix  a  time  for  the  hearing  of  the  matter.     At  the 
hearing  the  person  objected  to,  and  every  creditor  and 
the  Board  of  Trade,  shall  be  entitled  to  be  heard. 

(2.)  The  Board  of  Trade  may  also  with  the  copy  re- 
quisition communicate  to  the  Court  the  grounds  of  its 
objections.  Any  report  so  made  by  the  Board  of  Trade 
shall  be  pritnd  facie  evidence  of  statements  therein 
contained. 

221.  It  shall  be  a  sufficient  objection  to  the  appoint-  Trastee  not 
ment  of  a  trustee  that  he  has  not  complied  with  the  u^CT^jIi^ 
requirements  of  section  162  of  the  Act,  or  of  any  order  162. 

of  the  Board  of  Trade  made  thereunder  in  respect  of  any 
matter  as  to  which  he  was  under  an  obligation  to  comply. 

See  Order  of  the  Board  of  Trade,  17th  January,  18S4,  infrh, 

222.  Where  a  trustee  is  removed  by  the   Board  of  Removal  by 
Trade,  notice  of  the  order  removing  him  shall  at  once  be  ^^1*^^ 
transmitted  by  the  Board  of  Trade  to  the  Registrar  of  the  [s.  86  (2).] 
Court,  who  shall  file  the  notice  with  the  proceedings  in 

the  matter  and  give  written  notice  thereof  to  the  official 
receiver. 

The  Board  of  Trade  shall  also  cause  a  notice  of  the 
order  to  be  gazetted. 

223.  A  trustee  intending  to  resign  his  office  shall  call  Notice  of 

a  meeting  of  creditors  to  consider  whether  his  resigna-  [PoSTNoldS.] 
tion  shall  be  accepted  or  not,  and  shall  give  not  less 
than  seven  days'  notice  of  the  meeting  to  the  official 
receiver. 
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muneratioD* 


rr.  224-227,  224,  The  creditors,  or,  as  the  case  may  be,  the  com- 
Rate  of  re-  mittee  of  inspection,  in  voting  the  remuneration  of  the 
trustee,  shall  distinguish  between  the  commission  or  per- 
centage payable  on  the  amount  realised,  and  the  com- 
mission or  per-centage  payable  on  the  amount  distributed 
in  dividend. 

The  rate  of  commission  or  per-centage  on  the  amount 
realised  shall  not  exceed  the  rate  on  the  amount  dis- 
tributed ;  for  instance,  if  the  commission  or  per-centage 
on  the  amount  distributed  be  two  per  cent.,  the  com- 
mission or  per-centage  on  the  amount  realized  shall  not 
exceed  two  per  cent. 


Trustee 
carrying  on ' 
business. 
[Forms  Nos. 

85-«7.] 


225.— ( I.)  Where  the  trustee  carries  on  the  business  of 
the  debtor,  he  shall  keep  a  distinct  account  of  the  trading, 
and  shall  incorporate  in  the  Cash  Book  the  total  weekly 
amount  of  the  receipts  and  payments  on  such  trading 
account 

(2.)  The  trading  account  shall  from  time  to  time  and 
not  less  than  once  in  every  month  be  verified  by  affidavit, 
and  the  trustee  shall  thereupon  submit  such  account  to 
the  committee  of  inspection  (if  any)  or  such  member 
thereof  as  may  be  appointed  by  the  committee  for  that 
purpose,  who  shall  examine  and  certify  the  same. 

226.  A  trustee,  before  making  application  to  the  Board 
of  Trade  for  his  release,  shall  give  notice  of  his  intention 
so  to  do,  according  to  the  Form  No.  93  in  the  Appendix, 
to  all  the  creditors  of  the  debtor  who  have  proved  their 
debts,  and  shall  send  with  such  notice  a  summary  of  his 
receipts  and  payments  as  trustee. 

Meeting  to  227.  Where  one-fourth  in  value  of  the  creditors  desire 

conduct' of       ^h^it  21  general  meeting  of  the  creditors  may  be  summoned 
tm^ee.  to  consider  the  propriety  of  removing  the  trustee,  such 

Form  No.  66.]  meeting  may  be  summoned  by  a  member  of  the  com- 
mittee of  inspection,  or  by  the  official  receiver  on  the 
deposit  of  a  sum  sufficient  to  defray  the  expenses  of 
summoning  such  meeting. 


Notice  of 
application 
for  release. 
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228.  Application  by  a  committee  of  inspection    for  '*''•  228-282, 
authority  to  the  trustee  to  make  his  payments  into  and  Authority 
out  of  a  local  bank  shall  be  in  Form  No.  91  in  the  ^^^'j^]g^^ 
Appendix,  and  the  authority  shall  be  in  Form  No.  92  in  [s.  74  (4).] 
the  Appendix,  with  such  variations  as  circumstances 

may  require. 

229.  Where  a  trustee  desires  to  apply  to  the  Court  for  Application 

J-      ^.  .  a.^       1.  /M  1-     4.-         •     for  directions. 

directions  in  any  matter,  he  may  file  an  application  in  [s.  89  (3).] 
the  Form  No.  74  in  the  Appendix.     The  Court  shall 
then  hear  the  application,  or  fix  a  day  for  hearing  it  and 
direct  the  trustee  to  apply  by  motion. 

230.  Any  creditor  who  has  proved,  may  apply  to  the  ^/^^'^^^^ 
trustee  for  a  copy  of  the  accounts  (or  any  part  thereof)  trustee's 
relating  to  the  estate  as  shown  by  the  Cash  Book  up  to  acco»ints. 
date,  and  on  paying  for  the  same  at  the  rate  of  three- 
pence per  folio  of  seventy-two  words  (each  figure  counting 

as  one  word),  he  shall  be  entitled  to  have  such  copy 
accordingly. 

23L  In  the  case  mentioned  in  section  79  of  the  Act,  Fee  for  list  of 
the  fee  shall  be  calculated  at  the  same  rate  as  in  the  last 
preceding  Rule  mentioned. 


Disclaimer  of  Lease. 

232.  A  lease  may  be  disclaimed  without  the  leave  of  pisclaimer  of 
the  Court  in  any  of  the  following  cases,  namely,  where  leave 
the  bankrupt  has  not  sublet  or  assigned  the  lease  or  [*•  55  (3)-] 
created  any  mortgage  or  charge  thereon  ;  and 

(^.)  The  rent  reserved  and  real  value  of  the  property 
leased,  as  ascertained  by  the  property  tax 
assessment,  are  less  than  twenty  pounds  per 
annum ;  or 
(i.)  The  estate  is  administered  under  the  provisions  of 
section  121  of  the  Act ;  or 
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[Form  No.  76.] 


rr.  232-236.      (^.)  The  trustee  serves  the  lessor  with  notice  of  his 

intention  to  disclaim,  and  the  lessor  does  not 
within  seven  days  after  the  receipt  of  such 
notice  give  notice  to  the  trustee  requiring  the 
matter  to  be  brought  before  the  Court 
Except  as  provided  by  this  Rule  the  disclaimer  of  a 
lease  without  the  leave  of  the  Court  shall  be  void. 


Official  Receivers. 


^  ftTr^*      233.  Judicial  notice  shall  be  taken  of  the  appointment 
of  the  official  receivers  appointed  by  the  Board  of  Trade. 


Appointmexit 
ot  deputy. 


Removal* 
[s.  66(1).] 


Rota. 

[s.  66  (3).] 


234 — (!•)  When  the  Board  of  Trade,  under  the  powers 
given  by  section  6y  of  the  Act,  appoints  any  person  to 
act  as  deputy  for,  or  in  the  place  of  an  official  receiver, 
notice  thereof  shall  be  given  by  letter  to  the  Registrar  of 
the  Court  to  which  such  official  receiver  is  or  was 
attached.  The  letter  shall  specify  the  duration  of  such 
acting  appointment 

(2.)  Any  person  so  appointed  shall,  during  his  tenure 
of  office,  have  all  the  status,  rights,  and  powers,  and  be 
subject  to  all  the  liabilities  of  an  official  receiver. 


235. — (i.)  An  official  receiver  may  be  removed  from 
his  office  by  an  order  of  the  Board  of  Trade.  Notice  of 
an  order  removing  an  official  receiver  shall  be  communi- 
cated by  letter  to  the  Registrar  of  the  Court  to  which  the 
official  receiver  was  attached. 

(2.)  Where  an  official  receiver  is  removed,  dies,  or 
resigns,  all  estates,  rights,  and  powers  vested  in  him  shall, 
without  any  conveyance  or  transfer,  vest  in  such  official 
receiver  as  the  Board  of  Trade  may  appoint. 

236.  When  there  are  two  or  more  official  receivers 
attached  to  the  same  Court  the  receivership  of  estates 
shall  be  assigned  to  them  in  rotation.  The  rota  shall 
be  commenced  by  the  first  estate  being  assigned  to  the 
receiver  whose  name  comes  first  in  alphabetical  order. 
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Provided  that  the  Board  of  Trade  may  at  any  time  f 
require  a  particular  estate  to  be  assigned  to  a  particular 
official  receiver.  In  such  case  the  Registrar  shall  assign, 
or,  as  the  case  may  be,  transfer  the  receivership  of  that 
estate  to  the  official  receiver  so  designated. 

237. — C'O  As  soon  as  the  official  receiver    receives  J*"''", ***<> 
notice  that  he  has  been  appointed  to  the  receivership  of  aiaiement  of 
an  estate,  he  shall  furnish  the  debtor  with  a  copy  of  in-  ^^Ft-, 
structions  for  the  preparation  of  his  statement  of  affairs. 

The  instructions  may  be  in  Form  No.  35  in  the  Ap- 
pendix, with  such  variations  or  additions  as  circumstances 
may  require. 

(2.)  The  official  receiver  or  some  person  deputed  by 
him  shall  also  forthwith  hold  a  personal  interview  with 
the  debtor  for  the  purpose  of  investigating  his  affairs  and 
determining  whether  the  estate  should  be  administered 
under  section  121  of  the  Act. 

(3.)  It  shall  be  the  duty  of  the  debtor  to  attend  at 
such  time  and  place  as  the  official  receiver  may  appoint. 

238.  Subject  to  any  general  or  special  directions  which  SubsUtence 
the  Board  of  Trade  may  give,  the  official  receiver,  while  debtor. 

in  the  possession  of  the  property  of  a  debtor,  may  make 
him  such  allowance  out  of  his  property  for  the  support  of 
himself  and  his  family  as  may  seem  just  In  fixing  the 
amount  of  such  allowance  the  assistance  rendered  by  the 
debtor  in  the  management  of  his  business  or  affairs  may 
be  taken  into  account 

239.  Whenever,  under  the  powers  given  by  section  70  Sp«»l  report 
of  the  Act,  the  official  receiver  employs  any  pi 

assist  the  debtor  in  the  preparation  of  his  state 
affairs  he  shall  forthwith  report  the  matter  by  I 
the  Board  of  Trade,  justifying  his  action  thcr 
specifying  the  remuneration  to  be  allowed  1 
person. 
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rr.  240-246.      240.  Where  an  official  receiver  who  holds  any  proxy 

Use  of  or  proxies  cannot  conveniently  attend  any  meeting  of 

proxies  by       creditors,  at  which  such  proxy  or  proxies  might  be  used, 

[Sch.l.,s.2i.]  he  may  depute  some  person  in  his  employment  or  under 

his  official  control,  or  some  officer  of  the  Board  of  Trade, 

by  writing  under  his  hand,  to  attend  such  meeting  and 

use  such  proxies  on  his  behalf,  and  in  such  manner  as  he 

may  direct. 


Personal 
performance 
of  duties, 
[s.  66(1).] 


Assistant 

official 

receiTers. 


Registrar 
to  act  in 
sudden 
emergency. 


Removal 
of  special 
manager, 
[s.  12.] 


Mode  of 
application, 
to  Court 


241.  The  Board  of  Trade  may,  by  general  or  special 
directions,  determine  what  acts  or  duties  shall  be  per- 
formed by  the  official  receiver  in  person,  and  in  what 
cases  he  may  discharge  his  functions  through  the  agency 
of  his  clerks  or  other  persons  in  his  regular  employ  or 
under  his  official  control. 

242.  An  assistant  official  receiver,  appointed  by  the 
Board  of  Trade,  shall  be  an  officer  of  the  Court,  like  the 
official  receiver  to  whom  he  is  assistant,  and,  subject  to 
the  directions  of  the  Board  of  Trade,  he  may  represent 
the  official  receiver  in  all  proceedings  in  Court,  or  in  any 
administrative  or  other  matter.  Judicial  notice  shall  be 
taken  of  the  appointment  of  an  assistant  official  receiver 
and  he  may  be  removed  in  the  same  manner  as  is  pro- 
vided in  the  case  of  an  official  receiver.* 

'  r.  235. 

243.  In  any  case  of  sudden  emergency,  where  there  is 
no  official  receiver  capable  of  acting,  any  act  or  thing 
required  or  authorised  to  be  done  by  an  official  receiver 
may  be  done  by  the  Registrar. 

244.  When  the  official  receiver  appoints  a  special 
manager  he  may  at  any  time  remove  him  if  his  employ- 
ment seems  unnecessary  or  unprofitable  to  the  estate, 
and  he  shall  remove  him,  if  so  required,  by  a  special 
resolution  of  the  creditors. 

245.  Applications  by  the  official  receiver  to  the  Court 
may  be  made  personally,  and  without  notice  or  other 
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formality ;  but  the  Court  may  in  any  case  order  that  an  *t.  246-249. 
application  be  renewed  in   a  formal  manner,  and  that 
such  notice  thereof  be  given  to  any  person  likely  to  be 
affected  thereby  as  the  Court  may  direct. 

246,  In   any  case  of  doubt  or  difficulty  or  in  any  Application 

.-,-       ,         ,         A  ,  T\    \      for  direcUODs. 

matter  not  provided  for  by  the  Act  or  these  Rules 
relating  to  any  proceeding  in  Court  the  official  receiver 
may  apply  to  the  Court  for  directions. 

247,  Where  a  debtor  is  adjudged  bankrupt,  and  a  Transfer  of 
trustee  is  appointed,  the  official  receiver  shall  forthwith  \iomo^aal 
put  the  trustee  into  possession  of  all  property  of  the  '«ceiver  to 
bankrupt  which  the  official  receiver  may  be  possessed  [s.  54  (i).] 
of ;  and  it  shall  be  the  duty  of  the  official  receiver  to 
communicate    to    the    trustee     all    such    information 
respecting  the  bankrupt  and  his  estate  and  affairs  as  may 

be  necessary  or  conducive  to  the  due  discharge  of  the 
duties  of  the  trustee. 

248,  Where  a  debtor,  against  whom  a  receiving  order  No  assets, 
has  been   made,  has  no  available  assets    the    official 
receiver  shall  not  be  required  to  incur  any  expense  in 
relation  to  his  estate  without  the  express  directions  of 

the  Board  of  Trade. 

249. — ('•)  Where  a  composition  or  scheme  is  sane-  Accounting 
tioned  by  the  Court  the  official  receiver  shall  account  to  recdver. 
the  debtor,  or,  as  the  case  may  be,  to  the  trustee  under 
the  composition  or  scheme. 

(2.)  Where  a  debtor  is  adjudged  bankrupt,  and  a 
trustee  is  appointed,  the  official  receiver  shall  account  to 
the  trustee  in  the  bankruptcy. 

(3.)  If  the  debtor,  or  as  the  case  may  be,  the  trustee, 
is  dissatisfied  with  the  account  or  any  part  thereof,  he 
may  report  the  matter  to  the  Board  of  Trade,  who  shall 
take  such  action  (if  any)  thereon  as  it  may  deem 
expedient. 
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rr.  240^8.  (^j  The  provisions  of  Part  IV.  of  these  Rules  as  to 
trustees  and  their  accounts  shall  not  apply  to  the  official 
receiver  when  acting  as  trustee,  but  he  shall  account  in 
such  manner  as  the  Board  of  Trade  may  from  time  to 
time  direct 

To  act  for  250.  Where  there  is  no  committee  of  inspection  any 

Trade  where  functions  of  the  committee  of  inspection  which  devolve 

no  committee  on  the  Board  of  Trade ^  may,  subject  to  the  directions  of 

o  inspecuon.  ^^  Board,  be  exercised  by  the  official  receiver. 

^  8.  aa  (9). 


Local  bank, 
[s.  74  (4).] 


Payments  into  and  out  of  Bank. 

251.  Where  the  trustee  is  authorised  to  have  an  account 
at  a  local  bank,  he  shall  forthwith  pay  all  moneys  received 
by  him  in  to  the  credit  of  the  estate.  All  payments  out 
shall  be  made  by  cheque  payable  to  order,  and  every 
cheque  shall  have  marked  or  written  on  the  face  of  it  the 
name  of  the  estate,  and  shall  be  signed  by  the  trustee, 
and  countersigned  by  such  person  as  the  creditors  or  the 
committee  of  inspection  may  appoint 


Payments 
out  of  Bank 
of  England. 
[s.  74  (7).] 


252.  All  payments  out  of  the  Bankruptcy  Estates 
Account  shall  be  made  by  cheques  to  order,  signed  by 
such  officers  of  the  Board  of  Trade  as  the  Board  may 
from  time  to  time  appoint 


Security  by  Trustee  or  Special  Manager. 

Standing  253.  In  the  case  of  a  trustee  or  special  manager  the 

Board  of         following    rules    as    to    security    shall    be    observed, 

Kwand"*"'^^^-— 

12(2).  (i.)  The  security  shall  be  given  to  such  officers  or 

ronnNo.72.]  persons  and  in  such  manner  as  the  Board  of 

Trade  may  from  time  to  time  direct 

(2.)  It  shall  not  be  necessary  that  security  shall  be 

given  in  each  separate  matter;   but  security 
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may  be  given  either  specially  in  a  particular  rT.QBZ'QM. 
matter  or  generally  to  be  available  for  any 
matter  in  which  the  person  giving  security  may 
be    appointed    either    as    trustee    or    special 
manager. 

(3.)  The  Board  of  Trade  shall  fix  the  amount  and 
nature  of  such  security,  and  may  from  time  to 
time  as  they  think  fit  either  increase  or  diminish 
the  amount  of  standing  security  which  any 
such  person  is  required  to  give. 

Remuneration  of  Special  Manager,  &c; 

254.  Where  a  special  manager  is  appointed,  and  his  I^tc  of 
remuneration  is  not  fixed  by  the  creditors,  he  shall  be  ^^«^(3*).] 
paid  according  to  such  scale  as  may  from  time  to  time 

be  fixed  by  the  Board  of  Trade. 

Unclaimed  Funds,  &c.  under  Section  162. 

255.  Any  person  whose  duty  it  is,  pursuant  to  section  ^^^  ^^ 
162  of  the  Act,  to  pay  into  the   Bankruptcy  Estates  mtoBank 

Account  any  unclaimed  funds  or  dividends,  shall  first  ?^  England. 

t    .         1  ,     "«       t    /.^     .  ,.        [s«  162(1)  (2).] 

apply  in  such  manner  as  the  Board  of  Trade  may  direct 

to  the  Board  of  Trade  for  a  paying-in  order.    The  pay- 

ing-in  order  shall  be  an  authority  to  the  Bank  of  England 

to  receive  the  payment 

256.  An  application,  under  section  162  of  the  Act,  for  Application 
payment  out  of  the  Bankruptcy  Estates  Account  of  any  out^p«^y 
sum  to  which  any  person  claims  to  be  entitled  shall  be  cn^^ledj 
made  in  such  form  and  manner  as  the  Board  of  Trade 

may  from  time  to  time  direct,  and  shall  (unless  the  Board 
of  Trade  dispenses  therewith)  be  supported  by  the 
affidavit  of  the  claimant,  and  such  further  evidence  as 
the  Board  may  require. 
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Tt.  267-26a 


PART  v.— MISCELLANEOUS. 


Board  of 
Trade 
orders,  &c. 


Miscellaneous  Matters. 

257.  The  Board  of  Trade  may  from  time  to  time  issue 
general  orders  or  regulations,  for  the  purpose  of  rege- 
lating any  matters  under  the  Act  or  these  Rules,  which 
are  of  an  administrative,  and  not  of  a  judicial  character. 
Judicial  notice  shall  be  taken  of  any  general  orders  or 
regulations  which  are  printed  by  the  Queen's  printers, 
and  purport  to  be  issued  under  the  authority  of  the  Board 
of  Trade. 


Falsification 
of  documents. 


358.  Any  person  who  knowingly  falsifies  or  fraudu- 
lently alters  any  document  in  or  incidental  to  any 
proceeding  under  the  Act  or  these  Rules  shall  be  deemed 
to  be  guilty  of  contempt  of  court,  and  shall  be  liable  to 
be  punished  accordingly. 

The  penalty  imposed  by  this  Rule  shall  be  in  addition 
to,  and  not  in  substitution  for,  any  other  penalty,  punish- 
ment, or  proceeding  to  which  such  person  may  be  liable. 


No  lien  on 
debtors' 
[account] 
books. 


259.  No  person  shall,  as  against  the  official  receiver  or 
trustee,  be  entitled  to  withhold  possession  of  the  books  of 
accounts  belonging  to  the  debtor  or  to  set  up  any  lien 
thereon. 

This  rule  is  confined  to  books  of  account,  and  does  not  therefore  destroy 
a  solicitor's  lien  on  deeds  and  papers  of  the  debtor,  although  he  cannot 
refuse  production  (/i»  rt  ToUman  and  Et^hnd,  Ex  pU  BrambU^  13  Ch. 
D.,  88s). 

cf.  r.  316. 


Non-com- 
pliance with 
Kules. 


260.  Non-compliance  with  any  of  these  Rules,  or  with 
any  rule  of  practice  for  the  time  being  in  force,  shall  not 
render  any  proceeding  void,  unless  the  Court  shall  so 
direct,  but  such  proceeding  may  be  set  aside,  either 


TIu  Bankruptcy  Rules,  1883.  253 

wholly  or  in  part,  as  irregular,  or  amended  or  otherwise  »'»'•  261-265. 
dealt  with  in  such  manner  and  upon  such  terms  as  the 
Court  may  think  fit 

cf,  ss.  143  and  10$  (3). 

There  is  a  similar  provision  in  The  Rules  of  the  Supreme  Court,  1883, 
O.  LXX.,  r.  I. 

261.  The  Court  may,  under  special  circumstances  and  Abridgment 
for  good   cause    shewn,   extend    or    abridge    the  time  njent  of  time, 
appointed  by  these  Rules  or  fixed  by  any  order  of  the 

Court  for  doing  any  act  or  taking  any  proceeding. 

See  s.  105  (4). 

262.  The  Bankruptcy  Rules  of  1870,  1871,  1873,  and  Repeal. 
1878  are  hereby  annulled,  except  so  far  as  regards  any 
proceedings  under  the  Bankruptcy  Act,  1869,  which  may 

be  pending'  in  any  Court  at  the  date  of  the  commence- 
ment of  these  Rules. 
»  s.  169  (3). 

263.  When  no  other  provision  is  made  by  the  Act  or  Saving  for 
these  Rules  the  present  law,  procedure,  and  practice  in  & "  "^  *^^ 
bankruptcy  matters  shall,  in  so  far  as  applicable,  remain 

in  force.  And  save  as  provided  by  these  Rules,  or  Rules 
amending  them,  the  Rules  of  the  Supreme  Court  shall 
not  apply  to  any  proceeding  in  bankruptcy. 

264.  In  any  proceeding  commenced  under  the  Bank-  ^^^^J^K 
ruptcy  Act,  1869,  or  any  previous  Bankruptcy  Act,  af^^g^J^ 
Registrar  shall,  unless  and  until   the  Judge  otherwise 
orders,  continue  to  have  and  exercise  all  powers  and 
jurisdiction  (not  otherwise  provided  for  by  the  Act  or 

these  Rules)  which  he  had  by  delegation  or  otherwise  at 
the  commencement  of  these  Rules. 

Rules  under  Section  s  of  the  Debtors  Act,  1869, 
AND  Section  103  of  the  Act. 

265.  Unless  and  until  the  Lord  Chancellor  otherwise  Jurisdiction  of 
orders'  the  jurisdiction  and  powers  of  the  High  Court  R^^f 

[1.  10}  (a).J 
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rr.  266.268.  under  section  5  of  the  Debtors  Act,  1869,  shall  be  excr- 
cised  by  the  bankruptcy  Registrars  of  the  High  Court* 

*  By  an  Order  of  1st  January,  1884,  in/r^^  such  jurisdiction  and  powers 
are  assigned  to  the  Judge  to  whom  bankruptcy  business  b  assigned,  as  weU 
as  to  the  Registrars  of  the  High  Court  subject  to  an  appeal  to  the  Judge, 
but  a  Registrar  is  required,  when  he  thinks  an  order  of  committal  ought  to 
be  made,  to  adjourn  the  case  to  the  Judge. 

Fee  on  re-     ^     266. — (^O  When   a  receiving  order    is   made    under 
[^1*03  (^V^'i  section  103  of  the  Act,  the  creditor  shall  pay  the  like 

fee^  and  deposit^  as   are  prescribed  in   the  case  of  a 

bankruptcy  petition. 

*  £S  (Fees  and  Percentages,  Table  A.,  injrd),     •  ;f  5  is  required  (r,  128). 

(2.)  Where  the  Court  is  of  opinion  that  a  receiving 
order  ought  to  be  made  in  lieu  of  committal,  and  the 
judgment  creditor  does  not  consent  to  pay  the  required 
fee  and  deposit,  the  Court  may  dismiss  the  application 
or  adjourn  it  on  such  terms,  as  to  costs  and  otherwise,  as 
may  be  just 

Administra-        267.  Where  an  application  to  commit  is  made  to  a 

lieu  of  re'  *°    County  Court,  and  it  appears  to  the  Court  that  the  total 

ceiving  order,  liabilities  of  the  judgment  debtor  do  not  exceed  fifty 

[s.  103  (5).]     pounds,  the  Court  may,  if  it  thinks  that  an  order  for 

committal  ought  not  to  be  made,  make  an  administration 

order  under  section  122  of  the  Act  in  lieu  of  making  a 

receiving  order. 

Power  to  268. — (i-)  Where  an  application  to  commit  is  made  to 

cwtdn'cases.   *^^  J^^gc  of  a  Court  not  having  bankruptcy  jurisdiction, 
[s.  103  (5).]     and  he  is  of  opinion  that  a  receiving  order  should  be  made 
in  lieu  of  committal,  he  may  order  the  matter  to  be  trans- 
ferred to  the  nearest  or  most  convenient  Court  having 
bankruptcy  jurisdiction. 

(2.)  In  such  case  the  Registrar  of  the  Court  making 
the  transfer  shall  transmit  by  post  to  the  Registrar  of 
the  Court  to  which  the  matter  is  transferred  the  pro- 
ceedings in  the  niatter,  together  with  a  copy  of  the  order 
Qf  transfer, 
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269.  No  Inferior  Court  within  the  London  Bankruptcy  rr.  269-270. 
District^  shall  exercise  jurisdiction  under  section  S  of  the  High  Court 
Debtors  Act,  1869,  in  respect  of  any  judgment  of  the  J"^"*^"^*- 
High  Court. 

1  s.  96  and  Sch.  III. 

270.  The  County  Court  Rules  for  the  time  being  in  Procedure, 
force »  as  to  the  committal  of  judgment  debtors  shall,  with 

any  necessary  modifications,  apply  to  all  Courts  exer- 
cising jurisdiction  under  section  5  of  the  Debtors  Act, 
1 869,  provided  that  any  reference  therein  to  the  Bank- 
ruptcy Act,  1 869,  shall  be  deemed  to  extend  also  to  the 
corresponding  provisions  of  the  Bankruptcy  Act,  1883. 

^  See  The  County  Court  Rules  1875,  1876,  1880  and  1884,  infrii. 
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LIST    OF    FORMS. 


Number. 

1.  General  Title  (High  Court). 

2.  General  Title  (County  Court). 

3.  Declaration  of  Inability  to  pay. 

4.  Debtor's  Petition. 

5.  Request  for  Issue  of  Bankruptcy  Notice, 

6.  Bankruptcy  Notice. 

7.  Affidavit  of  Service  of  Bankruptcy  Notice. 

8.  Affidavit  on  Application  to  set  aside  Bankruptcy 

Notice. 

9.  Orders  setting  aside  Bankruptcy  Notice. 

10.  Creditor's  Petition. 

11.  Creditor's  Petition  for  Administration  of  Estate  of 

deceased  Debtor  under  Sect  125. 

12.  Affidavit  of  Truth  of  Statements  in  Petition. 

1 3.  Affidavit  of  Truth  of  Statements  in  Petition  (General 

[Several]  Deponents). 

14.  Application  for  Interim  Receiver. 

1 5.  Affidavit  of  Service  of  Petition. 

16.  Substituted  Service  of  Petition  (Notice  in  Gazette). 

17.  Notice  by  Debtors  of  Intention  to  oppose  Petition. 

18.  Order  to  stay  Proceedings  on  Petition. 

19.  Bond  on  stay  of  Proceedings. 

20.  Notice  of  Sureties. 

21.  Affidavit  of  Justification. 

22.  Certificate  of  Judge  for  transfer  of  Proceedings. 

23.  Order  of  Transfer  of  Proceedings. 

24.  Adjournment  of  Petition. 

25.  Dismissal  of  Petition. 

26.  Dismissal  of  Petition  when  Proceedings  stayed, 
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Number. 

27.  Order  restraining  Action. 

28.  Receiving  Order  on  Debtor's  Petition. 

29.  Receiving  Order  on  Creditor's  Petition. 

30.  Notice  of  Receiving  Order  (Local  Paper). 

31.  Order  for  Administration  of  Estate  of  deceased  Debtor. 

32.  Transfer  of  Proceedings  under  Sect  125. 

33.  Application  for  Summary  Administration. 

34.  Order  for  Summary  Administration. 

35.  Statement  of  Affairs. 

36.  Memorandum  of  Public  Examination. 

37.  Order  that  Examination  is  concluded. 

38.  Order  of  Adjudication. 

39.  Notice  of  Adjudication  (Local  Paper). 

40.  Application  to  annul  Adjudication. 

41.  Order  annulling  Adjudication. 

42.  Application  for  Order  of  Discharge. 

43.  Certificate  of  Number  of  Creditors. 

44.  Notice  to  Creditors  of  Application  for  Discharge. 

45.  Order  of  Discharge. 

46.  Certificate  of  Removal  of  Disqualifications. 

47.  Order  sanctioning  Composition  or  Scheme. 

48.  Application    to  enforce   Provision    in    Corporation 

\Composition\, 

49.  Affidavit  in  support  of  Application. 

50.  Order  for  Enforcement. 

51.  Certificate  of  Composition  or  Scheme. 

52.  Affidavit  of  Proof. 

53.  Affidavit  of  Proof  by  Agent  of  Company. 

54.  General  Proxy. 

55.  Special  Proxy. 

56.  Voting  Letter  under  s.  18. 

57.  Notice  to  Creditors  of  First  Meeting. 

58.  Notice  to  Debtor  to  attend  First  Meeting. 

59.  Minutes  of  Proceedings  at  First  Meeting. 

60.  List  of  Creditors  to  be  used  at  every  Meeting. 

61.  Order  of  Court  for  Meeting. 

62.  Notice  of  Meeting  (General  Form). 
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63.  Notice  concerning  [convening]  Second  Meeting  to 

confirm  Composition  or  Scheme. 

64.  Resolution  at  Second  Meeting. 

65.  Notice  to   Creditors  of  Application    to    Court   to 

sanction  Composition. 

66.  Notice  to  Creditors  of  meeting  to  name  Trustee. 

67.  Notice  of  Meeting  to  be  held  to  appoint  new  Trustee. 

68.  Minutes  of  Meeting  for  receiving  Trustee's  Resig- 

nation. 

69.  Report  of  Appointment  of  Trustee. 

70.  Request  by  Creditor  to  Board  to  notify  Objection 

to  Trustee,  High  Court 

71.  Certificate  of  Appointment  of  Trustee. 

72.  Bond  of  Trustee. 

73.  Report  of  Appointment  of  Trustee  to  fill  Vacancy. 

74.  Application  by  Trustee  to  Court  for  Directions. 

75.  Order  on  Application  for  Directions. 

76.  Notice  of  Intention  to  disclaim  Lease. 

77.  Notice  of  Intention  to  declare  Dividend. 

78.  Notice  of  Intention  to  declare  Fund  [Final]  Dividend. 

79.  Statement  to  accompany  Notice  of  Dividend. 

80.  Notice  of  Dividend. 

81.  Application  for  Order  to  pay  Dividend  withheld. 

82.  Certificate  by  Committee  of  Inspection  as  to  audit 

of  Trustee's  Accounts. 

83.  Affidavit  verifying  Trustee's  Account 

84.  Annual  Return  by  Trustee. 

85.  Trustee's  Trading  Account 

86.  Profit  and  Loss  Account 

87.  Affidavit  verifying  Trading  Account. 

88.  Notice  to  Bankrupt  under  Sect  53. 

89.  Order  setting  aside  Pay  under  Sect  53  (i). 

90.  Order  setting  aside  Income,  &c.  under  Sect  53  (3). 

91.  Application  to  Board  for  Account  at  Local  Bank. 

92.  Order  of  Board  for  Local  Account 

93.  Notice  to  Creditors  of  Intention  to  apply  for  Release. 

94.  Application  for  release  to  Board  of  Trade. 
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Number, 

95.  Request  to  deliver  Bill  for  Taxation. 

96.  Allocation  \Allocatur\ 

97.  Form  of  Books  to  be  kept  by  Taxing  Officer. 

98.  Form  of  Return  by  Taxing  Officer. 

99.  Admission  of  Debt  by  Debtor  of  Bankrupt. 
GO.  Order  to  pay  admitted  Debt. 

01.  Search  Warrant. 

02.  Warrant  of  Service. 

03.  Warrant  s^inst  Debtor  about  to  quit  England,  &c, 
04-  Subpoena  (High  Court). 

05.  Subpoena  Duces  Tecum  (High  Court). 

06.  Subpoena  or  Summons  to  Witness  in  County  Court 

07.  Summons  under  Sect  27. 

08.  Application  by  Trustee  for  Committal  of  Bankrupt 
or  other  Person. 

09.  Affidavit  in  support  of  Application  for  Committal 
of  Debtor  for  Contempt  of  Court  under  Sect  24. 

10.  Affidavit  of  Trustee  under  Sect.  50  (6). 

11.  Notice  of  Application  for  Committal  under  Sects. 
18,  23. 

12.  Order  of  Committal  under  Sect  18  or  23. 

13.  Notice  of  Application  for  Committal  under  Sect  24, 

14.  Affidavit  of  Person  interested  in  a  Composition  for 
Committal. 

15.  Affidavit  for   immediate    Committal   under   Sect. 
102  (6). 

16.  Notice  of  Application  for  Committal  under  Sect 
50  (6). 

17.  Order  of  Committal  under  Sect  24. 

18.  Order  of  Committal  under  Sect  50  (6). 

19.  Warrant  of  Committal  for  Contempt 

20.  Warrant  to  apprehend  a  Person  summoned  under 
Sect  24. 

21.  Order  for  Discharge  from  Custody  on  Contempt 

22.  Order  to  Postmaster-General  under  Sect  26. 

23.  Certificate  to  Speaker  of  the  House  of  Commons 
under  Sect  33. 
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124.  Issues  oS  Fact  for  Trial  fay  Jmy  (High  Court). 

125.  Bankruptcy  Notice  Book. 

126.  Bankruptcy  Register  to  be  kept  by  Registrar. 

127.  Bankruptcy  Notices  for  **  London  Gazette." 

128.  Memorandum  of  Advertisement  or  Gazetting. 


APPENDIX   OF  FORMS. 


[Note. — T^  notes  appended  to  these  forms  are  not  part  of  the      Porms 
forms  themselves^  hut  are  for  the  guidance  of  parties  using        I — 3. 
the  forms.*  In  all  forms  requiring  verification^  the  deponent 
may^  at  his  option^  substitute  a  statutory  declaration  for 
an  oathJ] 

Form  No.  i.  ^.  s  (5). 

General  Title  {High  Court). 

In  the  High  Court  of  Justice. 

In  Bankruptcy.  No.        of  188    . 

Re  [James  Brown]. 
[Ex  parte  {here  insert "  the  Debtor,"  or  "  J.S.  a  creditor," 
or  "  the  Official  Receiver^'  or  "  the  Trustee  ")]. 


No.  2. 

•  

General  Title  (County  Court).  t.  8  (5). 

In  the  County  Court  of  holden  at  , 

In  Bankruptcy.  No.        of  188    . 

Re 
[Ex  parte  ] 


No.  3, 
Declaration  of  Inability  to  Pay. 

(Title,)  r.  117. 

I,  A.B.  [name  and  description  of  debtor\  residing  at 
[and  carrying  on  business  at]  ,  hereby 

declare  that  I  am  unable  to  pay  my  debts. 

Dated  188  .  (Signature) 

AS. 

*  So,  too,  the  notes  and  references  in  the  margin  of  this  Appendix  are 
not  part  of  the  Forms ;  for  these,  with  the  exception  of  the  notes  to  Form 
No.  109,  the  author  is  responsible. 
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'^I^'  Signed  by  the  debtor  in  my  presence. 

Signature  of  witness. 
Address. 
Description, 

Filed  the  day  of  188. 

NOTB.~Where  the  debtor  resides  at  a  place  other  than  his  place  of  bosineai 
both  addresses  should  be  inserted. 


»•  «aS.  No.  4. 

Debtor^ s  Petition. 
{Title) 

I,  [name,  address,  and  description  of  debtor]  having  for 
the  greater  part  of  the  past  six  months  resided  at  [or 
carried  on  business  at  ]  within  the 

district  of  the  Court  [or,  as  the  case  may  be,  following  the 
terms  of  sect  95]  and  being  unable  to  pay  my  debts, 
hereby  petition  the  Court  that  a  receiving  order  be  made 
in  respect  of  my  estate  [and  that  I  may  be  adjudged 
Bankrupt]. 

Dated  188    .  (Signature) 

Signed  by  the  debtor  in  my  presence. 

Signed  by  the  witness. 

Address. 

Description. 

Filed  the  day  of  188    . 

NOTS. — ^Where  the  debtor  resides  at  a  place   other  than  his  place  of 
business  both  addresses  should  be  inserted. 


».  "9.  No.  5. 

Request  for  Issue  of  Bankruptcy  Notice. 

In  the  [High  Court  of  Justice]. 

In  Bankruptcy. 

I.  \,C.  D.,  of  ,  hereby  request  that  a 

bankruptcy  notice  be  issued  by  this  Court  against  [here 
insert  name,  description,  and  address  of  judgment  debtor]^ 
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2.  The  said  A,B,  has  for  the  greater  part  of  the  past      ^^^^ 

six  months  resided  at  \pr  carried  on  business 

at  ]  within  the  district  of  this  Court  \pr^  as 

the  case  may  be^  following  the  terms  of  section  95  of  the 

Act\ 

3.  I  produce  an  office  copy  (hereto  annexed)  of  a  final 
judgment  against  the  said  A.  B,  obtained  by  [me]  in  the 

Court  on  this        day  of 

4.  Execution  on   the  said  judgment  has  not  been 
stayed. 

Dated 

C.D.^  judgment  creditor 
or 
[E,F,,  solicitor  for  the  judgment  creditor.] 

Note. — Where  the  debtor  resides  at  a  place  other  than  his  place  of 
business  both  addresses  should  be  inserted. 


No.  6.  r.  118(1). 

Bankruptcy  Notice. 
{TitU.) 
To  A3,  [or  A.B.  &  Co.]  of 

Take  notice  that  within  [seven]  days  after  service  of8«4(*)Wi 
this  notice  on  you,  excluding  the  day  of  such  service, 
you  must  pay  to  CD.,  of  ,  the  sum  of 

£  claimed  by  him  as  being  the  amount  due 

on  a  final  judgment  obtained  by  him  against  you  in  the 

Court,  dated  ; 

whereon  execution  has  not  been  stayed,  or  you  must 
secure  or  compound  for  the  said  sum  to  [his]  satisfaction 
or  the  satisfaction  of  the  Court ;  or  you  must  satisfy  the 
Court  that  you  have  a  counter-claim,  set-off,  or  cross- 
demand  against  CD.  which  equals  or  exceeds  the  sum 
claimed  by  him,  and  which  you  could  not  set  up  in  the 
action  in  which  the  judgment  was  obtained. 

By  the  Court, 

Registrar, 
Dated 
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S^S^  Indorsement  on  Notice. 

You  are  specially  to  note^ — 

That  the  consequences  of  not  complying  with  the 
requisitions  of  this  notice,  are  that  you  will  have  com- 
mitted an  act  of  bankruptcy,  on  which  bankruptcy 
proceedings  may  be  taken  against  you. 

If,  however,  you  have  a  counter-claim,  set-off,  or  cross 
demand  which  equals  or  exceeds  the  amount  claimed  by 
CD.  in  respect  of  the  judgment,  and  which  you  could 
not  set  up  in  the  action  in  which  the  said  judgment  was 
obtained,  you  must  within  days  apply  to  the 

Court  to  set  aside  this  notice,  by  filing  with  the  R^strar 
an  affidavit  to  the  above  effect 

\Name  and  address  of  solicitor  suing  out  the  notice']  or 

This  notice  is  sued  out  by  [CZ?.]  in  person. 


r.  ia3-  No.  7. 

Affidavit  of  Service  of  Bankruptcy  Notice. 

{Title.) 

In  the  matter  of  a  bankruptcy  notice,  issued 
I,  L,M.i  of  make  oath  and  say  : — 

1.  That  I  did,  on  the  day  of  188  , 
serve  the  above-mentioned  A.B.  with  a  copy  of  the 
above-mentioned  notice,  duly  sealed  with  the  seal  of  the 
Court  by  delivering  the  same  personally  to  the  said  A.B. 

2.  A  sealed  copy  of  the  said  notice  marked  A  is 
hereunto  annexed. 

Sworn  at,  && 

LM. 


r.  lao  (2).  No.  8. 

Affidavit  on  Application  to  set  aside  Bankruptcy  Notice 

{TitU,) 
I,  A.B.,  of  make  oath  and  say : — 
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1.  That  I  was,  on  the  day  of  ,  served 
with  the  bankruptcy  notice  hereunto  annexed  \pr^ 
describe  the  notice\, 

That  I  have  satisfied  the  judgment  debt  claimed  by 
CD,  by  \state  nature  of  satisfaction^ 

Or, 

2.  That  I  have  a  counter-claim  \pr  set-off  or  cross- 
demand]  for  £  ,  being  a  sum  equal  to  [or  ex- 
ceeding] the  claim  of  the  said  CD,  in  respect  of  [here 
state  grounds  of  counter-c/aim], 

3.  That  I  could  not  have  set  up  the  said  counter-claim 
[or,  as  the  case  may  be\  in  the  action  in  which  the  said 
judgment  was  obtained  against  me. 

Sworn,  &C. 


Forms 
8,9. 


No.  9.  The  Court 

Orders  setting  aside  Bankruptcy  Notice,  ^e  time^ 

(  Tif7a  \  declare  that  no 

\^^^^')  act  of  bank- 

In  the  matter  of  a  Bankruptcy  Notice  issued —  mptcy  has 

Upon  the  application  of  AB.  to  set  aside  this  notice,  ^[^edm'der 
and  upon  reading  the  affidavit  of  A.B.  [and  upon  hear- such  notice, 
ing  CD,  (if  present)],  it  is  ordered  that  this  notice  be  set  '*  '^ 
aside,  and  that  CD,  [or,  as  the  case  may  be\  pay  to  A,B, 
the  sum  of  £  for  costs  \pr^  the  costs  of  this 

matter]. 

Dated 

By  the  Court, 

R^istrar. 

Or, 

{TitU.) 

In  the  matter  of  a  Bankruptcy  Notice  issued — 

Upon  the  application  of  A,B,  to  set  aside  this  notice, 

and  upon  reading  and  hearing  ,  and 

upon  the  said  A,B,  having  entered  into  a  bond  in  the 

penal  sum  of  [the  amount  of  the  alleged  debt  and  probable 

costs  or  such  other  sum  as  the  Court  may  direct],  with  such 
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9, 10.       ^o  sufficient  sureties  as  the  Court  \pr  CD,]  has  approved 
[or  having  deposited  in  Court  the  sum  of  £  J 

as  security  for  the  amount  claimed  by  the  notice,  the  con- 
dition of  the  bond  [or  deposit]  being  [Aerc  insert 
condition],  it  is  ordered,  &c. 

Dated 

By  the  Court, 

R^strar. 


».  "S«  No.  10. 

Creditor's  Petition, 

{Title.) 

I,  CD.,  of  [or  we,  CD.,  of  ,  and 

E.F.  of  ]  hereby  petition  the  Court  that  a 

receiving  order  be  made  in  respect  of  the  estate  of  [here 
insert  name,  address,  and  description  of  debtor]. 

1.  That  the  said  A.B.  has  for  the  greater  part  of  six 
months  next  preceding  the  presentation  of  this  petition 
resided  [or  carried  on  business]  at  within  the 
district  of  this  Court  [or,  as  the  case  may  be,  following  the 
terms  of  section  95]. 

2.  That  the  said  A.B.  is  justly  and  truly  indebted  to 
me  [or  us  in  the  aggregate]  in  the  sum  of  £  [set 
out  amount  of  debt  or  debts,  and  the  consideration]. 

3.  That  I  [or  we]  do  not,  nor  does  any  person  on  [my] 
behalf  hold  any  security  on  the  said  debtor's  estate,  or 
on  any  part  thereof,  for  the  payment  of  the  said  sum. 

Or, 
That  I  hold  security  for  the  payment  of  [or  part  of] 
the  said  sum  [but  that  I  will  give  up  such  security  for  the 
benefit  of  the  creditors  of  A.B.  in  the  event  of  his  being 
adjudged  bankrupt]  [or  and  I  estimate  the  value  of  such 
security  at  the  sum  of  £  ]. 

Or, 
That  I,  CD.,  one  of  your  petitioners,  hold  security  for 
the  payment  of,  &c. 
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That  I,  EJ^.^  another  of  your  petitioners,  hold  security      lo*"?!* 
for  the  payment  of,  &c. 

4.  That  A.B.  within  three  months  before  the  date  of 
the  presentation  of  this  petition  has  committed  the  fol- 
lowing act  \pr  acts]  of  bankruptcy,  namely  [here  set  out 
separately  the  acts  of  bankruptcy]. 

(Signed)        CD. 

[Signed  by  the  petitioner  in  E.F. 

toy  presence.] 

Signature  of  witness. 

Address. 

Description. 

Note. — If  there  be  more  than  one  petitioner,  and  they  do  not  sign 
together,  the  dgnatnre  of  each  must  be  separately  attested,  i,g.^ 
"  Signed  by  the  petitioner  E,F*  in  my  presence."  If  the  petition 
be  signed  by  a  firm,  the  partner  signing  should  add  also  his  own 
signature,  /.^.,  **A,S.  &*  Co,  by  /,S,f  a  partner  in  the  said  firm." 
If  the  debtor  resides  at  any  place  other  than  the  place  where  he 
carries  on  business  both  addresses  should  be  inserted. 

Indorsement. 

This  petition  having  been  presented  to  the  Court  on 

the  day  of  188    ,  it  is  ordered  that  this 

petition  shall  be  heard  at  on  the  day  of 

188    ,  at  o'clock  in  the  noon. 

And  you,  the  said  A.B.y  are  to  take  notice  that  if  you 
intend  to  dispute  the  truth  of  any  of  the  statements  con- 
tained in  the  petition  you  must  file  with  the  Registrar  of 
this  Court  a  notice  showing  the  grounds  upon  which  you 
intend  to  dispute  the  same,  and  send  by  post  a  copy  of 
the  notice  to  the  petitioner  [three]  days  before  the  date  '•  '37* 
fixed  for  the  hearing. 


No.  II.  r.  aoo. 

Creditof^s  Petition  for  Administration  of  Estate  of 
Deceased  Debtor  under  Section  125. 

{TitU.) 

I,  CZ?.,  of  [or  we,  CZ?.,  of  ,  and 

E.F.^  of  ],  hereby  petition  the  Court  that  an 
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^X\^  order  be  made  for  the  administration  in  bankruptcy  of 
the  estate  of  the  late  [here  insert  name  and  description  of 
deceased  debtor],  who   died  on  the  day  of 

188    y  and  say: — 

1.  That  the  said  A.B.  for  the  greater  part  of  the  six 
months  next  preceding  his  decease  resided  [or  carried 
on  business]  at  within  the  district  of 
this  Court  [or,  as  the  case  may  be,  following  the  terms  of 
section  95]. 

2.  That  the  estate  of  the  said  A.B.  is  justly  and  truly 
indebted  to  me  [or  us  in  the  aggregate]  in  the  sum  of 
£  [set  out  amount  of  debt  or  debts  and  the 
consideration], 

3.  That  [I]  do  not  nor  does  any  person  on  [my]  behalf 
hold  any  security  on  the  said  deceased  debtor's  estate,  or 
on  any  part  thereof,  &c  [or,  as  in  Form  No,  lO,  Creditor's 
Petition, 

4.  That  A.B.  within  three  months  next  before  the  said 
date  of  his  decease  committed  the  following  act  [or  acts] 
of  bankruptcy,  namely  [here  set  out  separately  the  acts  of 
bankruptcy. 

Or, 
That  the  will  of  the  said  A,B,  [or,  as  the  case  may  be] 
was  on  the  day  of  188       proved  by  f.S. 

of  ,  and  GJf.,  of  ,  who  consent 

to  this  petition 

Or, 

That  letters  of  administration  [or,  as  the  case  may  be] 
were  on  the  day  of  188 

granted  to  f.S.,  of  ,  and  G.H.,  of 

,  and  that  the  estate  of  the  said  A,B.  is  [according 
to  my  information  and  belief]  insufficient  to  pay  his  debts. 

(Signed)        CD. 
[Signed  by  the  petitioner  in  E,F. 

my  presence.] 
Signature  of  witness. 
Address. 
Description, 
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Indorsement.  \\^i. 

This  petition  having  been  presented  to  the  Court  on 
the  day  of  188        ,  it  is 

ordered  that  this  petition  shall  be  heard  at 
on  the  day  of  188      ,  at 

o'clock  in  the  noon. 

If  you,  the  said  J.S.  or  G,H.,  intend  to  dispute  the 
matter  of  any  of  the  statements  contained  in  the  petition, 
you  must  file  with  the  Registrar  of  this  Court  a  notice 
showing  the  grounds  upon  which  you  intend  to  dispute 
the  same. 


No.  12.  r«  ijOb 

Affidavit  of  Truth  of  Statements  in  Petition. 

{TitU.) 

I,  the  petitioner  named  in  the  petition  hereunto  annexed 
make  oath  [if  the  petitioner  declare  or  affirm^  alter  the 
form  accordingly]  and  say  : — 

I.  That  the  several  statements  in  the  said  petition  are 
within  my  own  knowledge  true. 

Sworn  at,  &c.  CD. 

NoTK. — If  the  petitioner  cannot  depose  that  the  truth  of  all  the  several 
statements  in  the  petition  is  within  his  own  knowledge  he  must 
set  forth  the  statements  the  truth  of  which  he  can  depose  to, 
and  file  a  further  affidavit  by  some  person  or  persons  who  can 
depose  to  the  truth  of  the  remaining  statements. 


Affidavit  of  Truth  of  Statements  in  Petition. 

{Title) 

We,  C.i?.,  E.F.y  G.H.,  &c.,  the  petitioners  named  in  the 
petition  hereunto  annexed,  severally  make  oath  and 
say : — 

And  first  I  the  said  CD.  for  myself  say — 

I.  That  A.B.  is  justly  and  truly  indebted  to  me  in  the 
sum   of  pounds,  as    stated    in    the  said    before- 

mentioned  petition, 

J 
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13 '^         2.  That  the  said  AJS.  committed  the  act  of  bankruptcy 
stated  to  have  been  committed  by  him  in  the  said  before- 
mentioned  petition. 
And  I  the  said  E,F.  for  myself  say — 

3.  That  A,B,  is  justly  and  truly  indebted  to  me  in  the 
sum  of  pounds,  as  stated  in  the  said  before- 
mentioned  petition. 

And  I  the  said  G.H,  for  myself  say — 

4.  That  A£.  is,  &c. 

CD. 
E.F. 
G.H. 

Sworn  by  the  deponents  CZ>.,  E.F.^ 
and  G,H.,  &c. 

See  note  to  last  Form. 


'•  »34.  No.  14. 

Application  for  Interim  Receiver 

{TitU,) 

I,  C.i?.,  of  ,  do,  on  the  grounds  set  forth 

in  the  annexed  affidavit,  apply  to  the  Court  to  appoint 
the  official  receiver  of  this  Court  as  interim  receiver  of 
the  property  of  the  said  A.B,^  and  [here  insert  any  special 
directions  to  the  receiver  that  may  be  desired], 

(Signed)        CD, 

_  Order  thereon. 

Upon  reading  this  application  and  the  affidavit  therein 
referred  to,  and  hearing  it  is  ordered  that 

upon  a  deposit  of  £  being  lodged  by  the  appli- 

cant in  Court  the  official  receiver  of  this  Court  be  there- 
upon constituted  interim  receiver  of  the  property  of  the 
said  A.B,,  and  [here  insert  directions^  if  any\ 

By  the  Court, 

Registrar.^ 
Dated 
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Na  15. 
Affidavit  of  Service  of  Petition.  ,,  146. 

(Title). 
In  the  matter  of  a.  petition  dated 
I,  L.Af.,  of  ,  make  oath  and  say : — 

1.  That  I  did,  on  the  day  of  188  , 
serve  the  above-mentioned  A.B.  with  a  copy  of  the 
above-mentioned  petition,  duly  sealed  with  the  seal  of 
the  Court,  by  delivering  the  same  personally  to  the 
said  A.B. 

2.  A  sealed  copy  of  the  said  petition  is  hereunto 
annexed. 

Sworn  at,  &c.  L  M.,  Bailiff,  creditor, 

solicitor  or  his  clerk. 


No.  16.  »■ 

Substituted  Service  of  Petition.    Notice  in  Gazette. 
In  the  [High  Court  of  Justice]. 
In  bankruptcy. 
In  the  matter  of  a  bankruptcy  petition  filed  the 

day  of 
To  A.B.  of 

Take  notice,  that  a  bankruptcy  petition  has  been  pre- 
sented against  you  to  this  Court  by  CD.  of  , 
and  the  Court  has  ordered  that  the  publication  of  this 
notice  in  the  London  Gazette  and  in  the 
newspapers,  shall  be  deemed  to  be  service  of  the  petition 
upon  you  ;  and  further  take  notice  that  the  said  petition 
will  be  heard  at  this  Court  on  the  day  of 
,  at  o'clock  in  the  noon, 
on  which  day  you  are  required  to  appear,  and  if  you  do 
not  appear  the  Court  may  make  a  receiving  order  against 
you  in  your  absence. 

The  petition  can  be  inspected  by  you  on  application 
at  this  Court. 
Dated 

Registrar, 


Forma 

16,  IS. 
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Forms  -m^   .^ 

r,  137.  Notice  by  Debtor  of  intention  to  oppose  Petition, 

{Title,) 

In  the  matter  of  a  bankruptcy  petition  presented 
against  me  on  the  day  of  18 

by  CD.  of  \pr  and  E,F,  of 

G.H.  of  &c.] 

I,  the  above  A,B.^  do  hereby  give  you  notice  that  I 
intend  to  oppose  the  making  of  a  receiving  order  as 
prayed,  and  that  I  intend  to  dispute  the  petitioning 
creditor's  debt  [or  the  act  of  bankruptcy,  or  as  the  case 
may  be]. 

Dated  this  day  of  1 88    . 

To  C/?.,  of  ,  and  to  ,  A£. 

and  to  the  Registrar  of  the  said  Court. 


«-7(5).  No.  18. 

Order  to  stay  Proceedings  on  Petition, 

{TitU\ 

In  the  matter  of  a  bankruptcy  petition  against  A.B. 

of 

Upon  the  hearing  of  this  petition  this  day,  and  the 
said  A,B.  appearing  and  denying  that  he  is  indebted  to 
the  petitioner  \where  petition  presented  by  fnore  than  one 
creditor^  add  the  name  of  the  creditor  whose  debt  is  denied] 
in  the  sum  stated  in  the  petition  [or  that  he  is  indebted 
to  the  petitioner  in  a  sum  of  a  less  amount  than  fifty 
pounds],  [or  that  he  is  indebted  to  CD,,  one  of  the 
petitioners,  in  a  sum  less  than  the  sum  stated  to  be  due 
from  him  in  the  petition],  it  is  ordered  that  the  said  AJS, 
shall  within  days  enter  into  a  bond  in  the 

penal  sum  of  [the  amount  of  t/te  alleged  debt  and  probable 
costs,  or  such  other  sum  as  tite  Court  may  direct]  with  such 
two  sufficient  sureties  as  the  Court  shall  approve  of  to 
pay  [or  deposit  with  the  Registrar  the  sum  of 
as  security  for  the  payment  of]  such  sum  or  sums  as 
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shall  be  recovered  against  the  said  A3,  by  CD,  the      fo'^m* 
petitioner  \or  one  of  the  petitioners]  in  any  proceeding 
taken  or  continued  by  him  against  the  said  A,B,^  together 
with  such  costs  as  shall  be  given  by  the  Court  in  which 
the  proceedings  are  had. 

And  it  is  further  ordered,  that  upon  the  said  A£, 
entering  into  the  bond  aforesaid,  all  proceedings  on  this 
petition  shall  be  stayed  until  after  the  Court  in  which 
the  proceedings  shall  be  taken  shall  have  come  to  a 
decision  thereon. 

Dated 

By  the  Court, 

Registrar. 


No.  19.  f.30. 

Bond  on  stay  of  Proceedings^  &c. 

(Title.) 

Know  all  men  by  these  presents,  that  we,  A,B,  of,  &c., 
and  CD.  of  &c.,  and  E.F.  of  &c.,  are  jointly  and 
severally  held  and  firmly  bound  to  L,M.  of  &c., 
in  pounds  to  be  paid   to  the  said  Z.J/.,  or  his 

certain  attorney,  executors,  administrators,  or  assigns. 
For  which  payment  to  be  made  we  bind  ourselves  and 
each  and  every  of  us,  our  and  each  of  our  heirs, 
executors,  and  administrators,  jointly  and  severally, 
firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  this  day 

of  one  thousand  eight  hundred  and 

Whereas  a  bankruptcy  petition  against  the  said  A,B. 
having  been   presented    to    the   High   Court  \pr  said 
petition*   County  Court,   &c.],  he  did   appear  at  the  *  •^«f»  ^«*  »t  is 
hearing  of  the*  and  deny  that  he  was  indebted  to  the  words^'said 
petitioner  [^r  to  one  or  more  of  the  petitioners],  [e^r  allege  Pif^^^J^Vl, 
that  he  was  indebted  to  the    petitioner  in  the  sum  "the." 
of  pounds  only]. 
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19^*20!  ^^^  Whereas  the  said  A.B,  having  been  duly  served  with 

a  bankruptcy  notice  by  L.M.  of  in  accordance 

with  provisions  of  the  Bankruptcy  Act,  1883,  issued  out 
of  the  High  Court  [or  the  County  Court  of 
holden  at  ],  applied  to  the  said  Court  to 

dismiss  such  notice  on  the  ground  that  he  was  not 
indebted  to  the  said  L,M.  [or  that  he  was  not  indebted 
to  him  to  such  an  amount  as  would  support  a  petition 
in  bankruptcy]. 

Now,  therefore,  the  condition  of  this  obligation  is  such 
that  if  the  above-bounden  A.B.,  or  the  said  CD.  or  E,jF,, 
shall  on  demand  well  and  truly  pay  or  cause  to  be  paid 
to  L,M.f  his  attorney  or  agent,  such  sum  or  sums  as  shall 
be  recovered  against  the  said  A.B.  by  any  proceedings 
taken  or  continued  within  twenty-one  days  from  the 
date  hereof  in  any  competent  Court  by  the  said  Z-Jf. 
,  for  the  payment  of  the  debt  claimed  by  him  in  the  said 
petition,  together  with  such  costs  as  shall  be  given  to 
the  said  L.M.  by  such  Court,  this  obligation  shall  be 
void,  otherwise  shall  remain  in  full  force. 

A^.        (L.S.) 
CD.  (L.S.) 

E.F.        (L.S.) 

Signed,  sealed,  and  delivered  by  the  above-bounden 

in  the  presence  of 

Note. — If  a  deposit  of  money  be  made  the  memorandum  should  follow 
the  tenns  of  the  conditions  of  the  bond.  This  fonn  may  be 
adapted  to  other  cases. 


'•  35«  No.  20. 

Notice  of  Sureties. 
(TitU.) 

In  the  matter  of  a  bankruptcy  petition  [or  In  the 
matter  of  a  bankruptcy  notice  by  CD."]  of 

Take  notice  that  the  sureties  whom  I  propose  as  my 
security  in  the  above  matter  [here  state  the  proceeding 


Appendix  of  Farms.  275 

which  has  rendered  the  sureties  necessary\  are  \here  state      20*^1! 
the  full  names  and  descriptions  of  the  sureties,  and  their 
residences  for  the  last  six  months,  therein  mentioning  the 
county  or  city,  places,  streets,  and  numbers,  if  any]. 

Dated  this  day  of  188    . 

A.B 

To  the  Registrar  of  the  Court 
and  to  L.M,  of 


No.  21.  t.^. 

Affidavit  of  Justification. 
(Title.) 

In  the  matter  of  a  bankruptcy  petition  against  A.B. 
of  \or  In  the  matter  of  a  bankruptcy  notice 

by  L.M.  against  A.B.  of  ]. 

I,  E.F.,  of  ,  one  of  the  sureties  for 

make  oath  and  say  : — 

1.  That  I  am  a  householder  \pr,  as  the  case  may  be\, 
residing  [describing  particularly  the  county  or 
city,  the  street  or  place,  and  the  number  of  the  house, 
if  any]. 

2.  That  I  am  worth  property  to  the  amount  of 
£  [the  amount  required]  over  and  above 
what  will  pay  my  just  debts  [//  security  in  any  other 
action  or  for  any  other  purpose,  add,  and  every  other  sum 
for  which  I  am  now  security]. 

3.  That  I  am  not  bail  or  security  in  any  other  matter, 
action,  or  proceeding,  or  for  any  other  person  [or  if 
security  in  any  other  action  or  actions,  add,  except  for 
CD.,  at  the  suit  of  E.F.,  in  the  Court  of 

in  the  sum  of  £  ;  for  G.H.,  at  the  suit  of 

I.K,,  in  the  Court  of  in  the  sum  of  £ 

[specifying  the  several  actions  with  the  Courts  in  which 
they  are  brought  and  the  sums  in  which  he  has  become 
bound]. 

T   3 
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2?*^!         4-  T)mX,  my  property,  to  the  amount  of  the  said  sum 
of  £  [and  if  security  in  any  other  action^  &c. 

over  and  above  all  other  sums  for  which  I  am  now 
security  as  aforesaid],  consists  of  [here  specify  the  nature 
and  value  of  the  property  in  respect  of  which  the  deponent 
proposes  to  become  bondsman  as  follows^  stock  in  trade,  in 
my  business  of  carried  on   by   me   at 

of  the  value  of  £  ,  of  good 

book  debts  owing  to  me  to  the  amount  of  £  , 

of  furniture  in  my  house  at  of  the  value  of 

£  ,  of  a  freehold  [or  leasehold]  farm  of  the 

'      value  of  £  situate  at  occupied 

by  ,  ^r  of  a  dwelling-house  of  the  value  of 

£  situate  at  ,  occupied  by  , 

or  of  other  property^  particularising  each  description   of 
property y  with  the  value  thereof]. 

5.  That   I    have    for    the    last    six  months  resided 
at  [describing  the  place  of  such  residence^  or 

if  he  has  had  more  than  one  residence  during  that  period^ 
state  it  in  the  same  manner  as  above  directed]. 

Sworn  at,  &c 

E.F. 


16.  No.  22. 

Certificate  of  fudge  for  Transfer  of  Proceedings. 

{Title.) 

I  hereby  certify  for  the  following  reasons  that  pro- 
ceedings in  this  matter  would  in  my  opinion  be  more 
advantageously  conducted  in  the  High  Court  of  Justice 
[or  the  County  Court  at  \ 

{Here  set  out  reasons.) 

Dated 

/^^.,  Judge. 
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No.  23.  28— 25, 

Order  for  Transfer  of  Proceedings.  «.  112, 

(JitU:) 

Whereas  it  hath  been  proved  to  the  satisfaction  of  this 
Court  that  a  bankruptcy  petition  against  A,B.  of 
has  been  presented  to  this  Court,  and  that  another  peti- 
tion has  been  presented  against  the  said  A3,  to  the 
Courts  it  is  ordered  that  the  said  first-mentioned 
petition  be  transferred  to  the  Court 

Dated 

By  the  Court, 

Registrar. 


No.  24. 

Adjoumnunt  of  Petition, 

{Title:) 

Upon  the  hearing  of  the  petition  this  day,  it  is  ordered 
that  the  further  hearing  of  this  petition  be  adjourned 
until  the  day  of 

188    J  at  o'clock  in  the  noon. 


Dated 


By  the  Court, 

Registrar. 


No.  25. 

Dismissal  of  Petition. 

{TitU.) 

In  the  matter  of  a  bankruptcy  petition  filed  the 
[date^ 

Upon  the  bearing  of  this  petition  this  day,  and  upon 
reading  and  hearing 
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£^27.  '^  ^^  ordered  that  this  petition  be  dismissed  [and  that  the 
petitioner  do  pay  to  the  said  A.B,  the  taxed  costs 
thereof]. 

Dated 

By  the  Courts 

R^strar. 


8.7(6).  No.  26. 

Dismissal  of  Petition  upon  which  Proceedings  are  stayed 
where  a  Receiving  Order  has  been  made  on  a  subsequent 
Petition. 

{Title,) 

Whereas  a  receiving  order  has  been  made  against  A3. 
upon  a  petition   presented   to  this  Court  by   O.P.  of 

,  it  is  ordered  that  the  bankruptcy  i>etition 
against  the  said  A,B,^  presented  to  this  Court  by  CD.  of 

,  the  proceedings  on  which  were  stayed  by 
order  of  Court  of  the  day  of 

188    ,  be  dismissed  [add  terms  if  any]. 

Dated 

By  the  Court, 

Registrar. 


s.  10  (a).  No.  27. 

Restraining  Action,  &c.,  before  Receiving  Order. 

{TitU.) 

Upon  the  application  of  and  upon 

reading  it  is  ordered  that  L.M.  of 
shall  be  restrained  from  taking  any  further  proceedings 
in  the  action  brought  by  him  [or  upon  the  judgrment 
recovered  or  obtained  by  him]  against  the  said  A^.  in 
[here  state  the  Court  in  vfhich  proceedings  are]  [or  it  is 
ordered  that  the  proceedings  in   the  action  [or   smt] 
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brought  by  him  against  the  said  A.B.  in  \here  state  the     jj^^Js. 
Court  in  which  proceedings  are]  may  be  proceeded  with 
on  [here  insert  the  terms  fixed  by  the  Court], 

Dated 

By  the  Court, 

Registrar. 


No.  28.  f.  ISO  («)• 

Receiving  Order  on  Debtor^ s  Petition. 

{Title.) 

On  the  petition  of  the  debtor  himself,  filed  the  [ist 
January,  1884]  the  Official  Receiver  \pr  Mr.  A.B.y  an 
Official  Receiver]  of  this  Court  is  hereby  constituted 
receiver  of  the  estate  of  [here  insert  name^  address^  and 
description  of  debtor\. 

Dated 

By  the  Court, 

Registrar. 


No.'  29.  r.  150  (i). 

Reuiving  Order  on  Creditor's  Petition. 

{TitU.) 

On  the  petition  of /.S".,  of  ,  a  creditor 

filed  the  [insert  date]  and  on  reading — ^and  hearing — 
the  Official  Receiver  [or  Mr.  A.B.^  an  Official  Receiver] 
of  this  Court,  is  hereby  constituted  receiver  of  the  estate 
of  [insert  name,  address,  and  description  of  debtor\ 

Dated 

By  the  Court, 

Registrar. 


28o 
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Forms 
30-^2. 

'.  153  (3). 


♦  Should 
clearly  be 
transposed. 


ff.  902 


No.  30. 
Notiu  of  Receiving  Order y  &c,  {Loccd  Paper). 
In   Bankruptcy.     Notice  is  hereby  given  that  on  a 
petition  dated  ,  a  receiving  order  against 

of*  yl.A*  \here  insert  name^  address^  and 
inscription  of  debtor^  was  made  by  the  (High  Court  of 
Justice  or  County  Court  of  ,  holden  at  ) 

on  the  day  of  188    . 

GJI.,  Official  Receiver. 


No.  31. 
Order  for  Administration  in  Bankruptcy  of  Estate  of 

deceased  Debtor, 

{TitU.) 

Upon  the  petition  of  CD,,  dated  ,  and  upon 

reading  and  hearing  ,  it  is  ordered  that 

the  estate  of  A,B,,  of  ,  who  died  insolvent, 

be  administered  in  bankruptcy,  and  that  the  official 
receiver  [or  Mr.  CH,^  an  official  receiver,]  of  this  Court 
be  the  trustee,  and  that  the  costs  of  this  application 
be 

Dated 

By  the  Court, 

R^^trar. 


No.  32. 

Order  for  Administration  of  Estate  of  ekceased  Debtor  on 

transfer  of  Proceedings  under  Section  125  ^4). 

{TitU.) 

Whereas  proceedings  for  the  administration  of  the 
estate  of  AJB,^  late  of  ,  deceased,  were  com- 

menced in  the  [here  set  out  Court  in  which  proceedings 
commenced]  on  the  day  of  18    . 

And  whereas  that  Court  did  on  the  day  of 

18      transfer  such  proceedings  to  this  Court 
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It  IS  hereby  ordered  that  the  estate  of  the  said  A.B.,     ^2^^. 
deceased,  shall  be  administered  according  to  the  law  of 
bankruptcy  pursuant  to  section  125  of  the  Act,  and  that 
GJI,^  the  ofScial  receiver  of  this  Court,  be  the  trustee  of 
the  property  of  the  said  A,B,^  deceased. 

Dated 

By  the  Court, 

Registrar. 


'Ko.  33.  ff.  198. 

Application  far  Summary  Administration  under 

Section  121. 

{TitU.) 

I,  (r./f.,  the  official  receiver  in  the  above  matter, 
hereby  report  to  the  Court  that  the  property  of  the 
debtor  is  not  likely  to  exceed  in  value  300/.,  and  I  apply 
that  the  Court  may  order  the  estate  to  be  administered 
in  a  summary  manner  pursuant  to  section  121  of  the 
Act 

Dated 

GJI.^  Officisil  Receiver. 


No.  34.  s.  121. 

Order  for  Summary  Administration. 

{Title.) 

Upon  the  application  of  and  reading 

it  is  ordered  that  the  estate  of  the  above- 
named  debtor  be  administered  in  A  summary  manner 
pursuant  to  section  121  of  the  Act 

Dated 

By  the  Court, 

Hegistrar. 
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Form 
36. 

rr.  168,237 
(I). 


No.  35. — Statement  of  Affairs. 

(7V/&.) 

N.B. — ^You  are  required  to  fill  up  carefully  and  accu- 
rately the  several  forms  ,  and  such  formsi 
when  filled  up,  will  constitute  your  statement  of  affairs. 

When  completed  such  .statement  must  be  verified  by 
oath  or  declaration. 


Gra«U- 


Unsecnred  craditon  m  per 
U«(A.)      


Creditors  fiilly  le- 
coxed  as  per  list 
\B«}        ■  ■         . . 

Less  esdoiated 
i^ne  of  aecnri- 
Ues 


«. 


d. 


Susplns  to  oontxm  j£ 


Creditors  pertly 
tecared  as  per 
list(C.).. 

estimated 
value  of  securi- 
ties 


t.d. 


Other  liabilities,  as  per  list 
(D.) 

Of  which  it  b  expected 
will  rank  a^paiiist  the 
estate  for  dividend  .. 

Liabilities  on  bills  other 
than  debtor's  own  ac- 
ceptances,   as    per    list 

Of  whid)  it  is  expected 
will  rank  a^inst  the 
esrate  for  dividend   . . 


Preferential  credi- 
tors for  rent, 
rates,  ^  taxes, 
wages,  ftc  as 
per  list  (£.) 


x.k. 


&xpeccea 
to  Rank. 

iT  d. 


Deducted  contra  j( 


I 


Stock  in  trade,  ftc.  (state 
name  of  place),  as  per  list 
(G.)  ..  *^       ..        .. 


Ritimatcd  coat  jC 
Estimated  to  realise 

Book  debts,  as  per  list  (H.) 
Good         


Doobtlbl 


Bad 


r.U^ 


Estimated  to  produce 


Cash  at  bankers.. 
Cashtnhand 


t. 


d. 


Bills  of  exchanjje  or  other 
similar  secuntSes,  as  per 

list  a.)     


Estimated  to  produce   . . 

Household  fhraitore,  ftc. 
fsrimafrftd  to  produce 

Other  ptopeity  as  per  list 
(G.)  estimated  to  produce 

Surplus  frcHn  securities  in 
the  hands  of  creditors  fully 
secured  (per  contra) 

Deduct  preferential  credi- 
tors for  rent,  rates,  taxes, 
wages,  ftc  (per  contra)  .. 

Deficiency  as  explained  in 
tt(]C)      .. 


£9.   d. 


The  above  statement  and  the  several  lists  hereunto  an- 
nexed are  to  the  best  of  my  knowledge  and  belief  full, 
true,  and  complete.  Sworn,  &c 
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List  "A." — Unsecured  Creditors. 
The  names  to  be  arranged  in  alphabetical  order  and 
numbered  consecutively,  creditors  for  10/.  and  upwards 
being  placed  first 


List  "  B."— Creditors  fully  secured. 

utcuO. 

Bui- 

Eni- 

p™. 

euritr- 

curiiy. 

List  "C." — Creditors  partly  secured. 


Form 

as. 


384 
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List  "  D."— Liabilities. 


Full    particulars    of  all    Liabilities    not    otherwise 
Scheduled  to  be  given  here. 


No. 


Nan*  of 
Creditor  or 

ClMBMUlt. 


Addreaa 
mnd 


AiddobC  of 

Liability  or 

^liin, 


Datewh^ 
Laabiltti 


NatvR 

of 

liaUiiar. 


List  **  E"— Preferential  Creditors  for  Rent, 

Rates,  Taxes,  and  Wages. 


No. 


Name  of 
CFeditor. 


Addien 

and 
Occupa* 

tioo. 


Nature 

of 
Claim. 


Period 
daring 
which 
Claim 
accrued 
due. 


Date 

vhcn 
due. 


AflBoont 

of 
Qai"* 


Amount 

{Mtyahle 

in  fulL 


tanking 

for 
Dividend. 


List  "  F."— Liabilities  of  Debtor  on  Bills  other 

THAN  HIS  OWN  ACCEPTANCES. 


No. 


Acoeplora 

Name  and 

AddnM. 


Hoider't  Name 

and  Addrem 

(if  known). 


Amount 

expected  to 

fank  Btjainml 

Estate  for 

Dividend. 
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List  "  G."— Property. 

Full  particulars  of  every  description  of  property  in 
possession  and  in  reversion  as  defined  by  Section  168  of 
the  Bankruptcy  Act,  1883,  not  included  in  any  other  list 
are  to  be  set  forth  in  this  list 


Full  Statement  and  Nature  of  Property. 

Stock  in  Trade  at 

Taken  at  cost  (or  estimated  cost)  /      :     :     - 
Furniture,  fixtures,  and  fittings  on  trade  premises   - 
Household  furniture  and  effects       .... 
Other  Property  (state  particulars)     - 

List  "H." — Debts  due  to  the  Estate. 


No. 

Name  of 
Debtor. 

Residence 

and 
Occupation. 

Amount  of  Debt 

When 
Contracted. 

Esti- 
mated 
to 

Particulars 

of  an]f 
Securities 

Good. 

Doubt- 
ful. 

Bad. 

pro- 
once. 

held 
for  debt. 

List  "  J."— Bills  of  Exchange,  Promissory  Notes, 

&C,  AVAILABLE  AS  ASSETS. 


No 


Name  of 
Acceptor 
of  Bill  or 
Maker  of 
Note. 


Address, 

&C. 


Amount  of 
Bin  or 
Note. 


Date  when 
due. 


Estimated 
to  produce. 


Particulars  of 
any  Property 

held  as 
Security  for 
Payment  of 
Bill  or  Note. 


Form 
36. 
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Formt 
36,  86. 


t.  17  (8). 


List  ''K." — Deficiency  Account. 

This  account  must  contain  explanations  in  detail  of 
the  losses,  expenses,  or  other  causes  of  the  difTerence 
between  the  amount  of  the  indebtedness  and  of  the 
assets. 


£  s.  d. 


Total 


N.B, — ^The  total  should  correspond  with  the  amount  of  the 
shown  on  the  &ce  of  the  statement  of  af&drs. 


No.  36. 
Memorandum  of  Public  Examination  of  Debtor. 

(7iV&.) 

Memorandum. — ^That  I  the  above-named 

debtor,  being  sworn  and  examined,  upon  my  oath  say, 
that  the  statement  of  affairs  filed  on  the  day 

of  188    ,  with  the  proceedings  in   the  above 

matter,  containing  sheets  of  paper,  the  first  sheet 

whereof  is  marked  with  the  letter  A,  is  true,  and  that 
the  said  statement  of  affairs  contains  and  is  a  full  and 
true  disclosure  and  discovery  of  all  my  estate  and  efTects 
both  real  and  personal  whatsoever  and  wheresoever. 

And  I  further  say,  that  the  notes  of  my  public  exami- 
nation marked  B  and  appended  hereto,  were  read  over 
to  me,  and  are  correct 
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And  I  further  say,  that  at  the  time  of  this  my  exami-     36^8. 
nation,  I  have  delivered  up  to  the  official  receiver  \pr 
the  trustee  of  my  property]  all   property,  estate  and 
effects,  and   all   books,   papers,  and    writings    relating 
thereto. 

And  I  further  say,  that  I  have  not  removed,  concealed, 
embezzled,  or  destroyed  any  part  of  my  estate,  real  or 
personal,  nor  any  books  of  accounts,  papers,  or  writings 
relating  thereto,  with  an  intent  to  defraud  my  creditors. 

\Here  insert  any  special  matter^ 

AJB. 


No.  37.  «.  17  (9). 

Order  of  Court  that  Examination  is  concluded. 

{Title,) 

Whereas  the  above-named  A.B,  has  duly  attended 
before  the  Court  and  has  been  publicly  examined  as  to 
his  conduct,  dealings,  and  property : 

And  whereas  the  Court  is  of  opinion  that  the  affairs  of 
the  said  A,B.  have  been  sufficiently  investigated,  it  is 
hereby  ordered  that  the  examination  of  the  said  A,B.  is 
concluded. 

Dated 

By  the  Court, 

C,D,y  Registrar. 


No.  38.  r.  157  (I). 

Order  of  Adjudicattan. 

{Title,) 

Pursuant  to  a  petition,  dated  against  [lure 

insert  name^  description^  and  address  of  debtor^  on  which  a 
receiving  order  was  made,  on  the  [date\  and  on  the 
application  of  [here  insert  "  the  official  receiver  "  or  "  the 
debtor  himself  I'  or  "  A,B,  of  4  creditor  "],  and 
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38"S?.     ^^  reading  and  hearing  it  is  ordered 

that    the    debtor    be    and   the  said  debtor  is  hereby 
adjudged  bankrupt 

Dated 

By  the  Court, 

R^istrar 


r.  157  W*  No.  39, 

Notice  of  Adjudication  {Local  Paper). 

In  Bankruptcy.  Notice  is  hereby  given  that  [here 
insert  name,  address^  and  description  of  bankrupt]  was  on 
the  day  of  adjudged  bankrupt  by 

the  High  Court  [^rthe  County  Court  of 
holden  at  ]. 

G.H.f  Official  Receiver. 


No.  4a 

Application  to  annul  Adjudication  under  Sect,  35. 

{TitU.) 

I,  R.S.,  of  ,  being  interested  in  this 

matter  do  hereby  make  application  to  the  Court  that  the 
order  of  adjudication  against  A.B,  be  annulled  [here  state 
grounds  of  application]. 

Dated 

R.S. 


r.  158  (0.  No.  41. 

Order  Annulling  Adjudication  under  Sect,  35. 

{Title.) 

On  the  application  of  R,S.,  of  ,  and 

on  reading  and  hearing  ,  it 
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IS  ordered  that  the  order  of  adjudication  dated  4u2l3 

against  AJB,,  of  ,  be  and  the  same  is 

hereby  annulled. 

Dated 

By  the  Court, 

Registrar. 


No.  42.  r.  178. 

Application  for  Order  of  Discharge. 

{Title.) 

I,  A.B.,  of  ,  having  been  adjudged  bank- 

rupt on  the  day  of  188      ,  and 

being  desirous  of  obtaining  my  discharge,  hereby  apply 
to  the  Court  to  fix  a  day  for  hearing  my  application. 

My  public  examination  was  concluded  on  the 
day  of 

Annexed  hereto  is  the  certificate  of  the  official  receiver 
certifying  the  number  of  my  creditors. 

(Signed)        A.B. 
To  the  Registrar  of  the  Court 


No.  43.  f.  ,78. 

Certificate  of  number  of  Creditors. 

{Title,) 

I  certify  that  the  creditors  of  the  above  bankrupt  who 
require  to  be  notified  of  his  intention  to  apply  for  his 
discharge  are  in  number. 

Dated 

G.H.,  Official  Receiver. 


ir 
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N<x  44. 
f.  17^.  Notice  to  Creditors  cf  Apflicaticn  for  Discharge, 

'J'itU,) 

Take  notice  that  the  bankrupt  AJS^  of 
has  applied  to  the  Court  for  his  discharge,  and  that  the 
Court  has  fixed  the  day  of 

1 83       ,  at  o'clock  for  hearing  the  application. 

GJI^  Official  Receiver. 
ToXY. 

NcrTE. — On  the  bock  of  this  notice  the  provisioDS  of  secUon  28  <^  the  Act 

shotiid  be  printed. 


r.  179-  No.  45. 

Order  of  Discharge, 

{TitU.) 

On  the  application  of  A.B.^  adjudged  bankrupt  on  the 

day  of  188      »  and  upon 

reading  and  hearing 

[it  is  ordered  that  he  be,  and  he  hereby  is  discharged]. 

[Or  it  is  ordered  that  his  discharge  be  suspended  for 
[insert  period]  and  that  he  be  discharged  as  from  the 

day  of  1 88      ,  being  [  ] 

from  the  date  of  this  order.] 

[Or  it  is  ordered  that  he  be  discharged,  subject  to  the 
following  conditions,  namely  [insert  conditions.'] 

[Or  it  is  ordered  that  his  discharge  be  and  it  hereby  is 
refused.] 

Dated 

By  the  Court, 

Registrar, 


,  ,  „,  No.  46. 

S.  3a  (2)  {b),  ... 

•  Thi«  word  Cerificate  for  Removal  of  Disqualification. 

•ecmii  to  imli-  (Title,) 

cute  that    Ihc  ^           •' 

bttnkr\ipt's  ad-  Whcreas  an  order  of  discharge  was,  on  the 

luicd!'''''^'^^  day  of  18      ,  granted  to  A£,,  of*  the  above- 
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named  bankrupt,  it  is  hereby  certified  that  the  bankruptcy 
of  the  said  A  B.  was  caused  by  misfortune  without  any 
misconduct  on  his  part 

Dated 

By  the  Court, 

Registrar. 


Forms 


No.  47.  r.  161  (I). 

Order  sanctioning  Composition  or  Scheme, 

{Title) 

On  the  application  of  ,  and  on  reading 

,  and  hearing  ,  and  the  Court 

being  satisfied  that  the  creditors  in  the  above  matter 
have  duly  accepted  and  approved  a  composition  [or 
scheme]  in  the  following  terms,  namely  [here  insert  terms^ 
if  short ;  if  not  insert  "in  the  terms  contained  in  exhibit 
A.  annexed  hereto"],  the  said  composition  \pr  scheme]  is 
hereby  sanctioned. 

By  the  Court, 

Registrar. 
Dated 

N.6. — If  the  tenns  of  the  composition  or  scheme  be  contained  in  an 
exhibit  annexed  to  the  order,  each  page  of  the  exhibit  must  be  initialled  by 
the  Registrar. 


No.  48.  r.  164. 

Application  for  Enforcement  of  Provision  in  a  Composition, 

{Title:) 

In  the  matter  of  a  composition  made  by  A,B,y  of 
I,  F,M,^  of  ,  do  apply  to  this  Court  for 

an  order  for  the  enforcement  of  the  provisions  of  the 
said  composition  against  ,  on  the  grounds 

set  forth  in  the  annexed  affidavit. 

Dated 

FM, 
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mf.  No.  49. 

r.  164.  Affidavit  in  support  of  Application  for  Enforcement  of 

Provisions  of  a  Composition  under  Sect.  iS  or  2$. 

(Title.) 

In  the  matter  of  a  composition  made  by  A.B,y  of 
I,  F,M,f  of  ,  make  oath  and  say : — 

1.  That  I  am  interested  in  the  said  composition, 
having  proved  my  debt  as  a  creditor  of  the  said  A^. 
[or  as  the  case  may  be\, 

2.  That  [one  of]  the  provisions  of  the  said  compo- 
sition is  \or  are]  that  \here  set  it  or  them  out]. 

3.  That  has  failed  to  comply  with  the 

said  provisions  [or,  as  the  case  may  be]. 

Sworn  at,  &c. 

FM. 

s.  18  (10).  No.  50. 

Order  for  Enforcement  of  Provisions  in  a  Composition. 

(Title.) 

In  the  matter  of  a  composition  made  by  A.B.,  of 
Upon  hearing  the  application  of  P.M.,  of 
and  reading  [here  insert  evidence],  the  Court  being  of 
opinion  that  the  provisions  of  the  said  composition  men- 
tioned in   the  said  affidavit  should  be  enforced,  it  is 
ordered  that  [here  insert  order]. 

Dated 

By  the  Court, 

To  Registrar. 

Take  notice  that  unless  you  obey  the  directions  con- 
tained in  this  order,  you  will  be  deemed  to  have  com- 
mitted a  contempt  of  Court 


8. 18(9).  No.  SI. 

Certificate  of  Scheme  or  Composition. 

(TitU.) 
I  hereby  certify  that  a  composition   [or  scheme  of 
arrangement]  between  A,B.  of  ,  the  above- 
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^93 


named  debtor,  and  his  creditors  was  duly  sanctioned  by 
the  Court  on  the  day  of 

Dated 

M.N.^  Official  Receiver. 


Forms 
61,62. 


No.  52.  r.  169. 

Affidavit  for  Proof  of  Debt  with  or  without  Security,      2—5.  '  * 

(TiVA?.) 

I,  ,  of  ,  make  oath  and  say : — 

I.  That  the  said  A.B.  was  at  the  date  of  the  receiving 
order  and  still  is  justly  and  truly  indebted  to  [me]  in  the 
sum  of  for  \state  consideration  and  insert 

or  annex  a  summary  of  account  and  describe  generally  any 
vouc/ters  necessary  to  substantiate  the  debt]  for  which  said 
sum  or  any  part  thereof  I  say  that  ['I]  have  not  nor  hath 
any  person  by  my  order  or  to  my  knowledge  or  belief, 
or  [my]  use  had  or  received  any  manner  of  satisfaction 
or  security  whatsoever,  save  and  except  the  following : — 

[Here  set  out  the  particulars  of  all  securities  held,  and 
where  the  securities  are  on  the  property  of  the  debtor  assess 
the  value  of  the  same^  and  if  any  bills  or  other  negotiable 
securities  be  held  specify  them  in  the  schedule^ 


Date. 


Drawn. 


Acceptor. 


Amount. 


Date  when  due. 


Sworn,  &c. 

[  When  affidavit  is  made  by  a  clerk  alter  the  form  accord- 
ingly and  add  t/te  following.]    That  I  am  •-  ^^^   — '^loy  Sch.  I.,  s.  3, 
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52^64.  ^f  C.D,y  and  that  I  am  duly  authorised  by  him  to  make 
this  affidavit,  and  that  it  is  within  my  own  knowledge 
that  the  aforesaid  debt  was  incurred,  and  for  the  con- 
sideration above  stated,  and  that  such  debt,  to  the  best 
of  my  knowledge  and  belief,  still  remains  unpaid  and 
unsatisfied. 


Sch.1.,  s.  3.  No.  53. 

Affidavit  of  Proof  of  Debt  by  Agent  of  a  Company, 

(Title.) 

I  ,  of  ,  secretary  [or 

manager  or  other  officer]  of  [here 

state  name  of  corporation],  make  oath  and  say  That  I  am 
duly  authorised,  under  the  seal  of  the  [here  set  out  the 
name  and  style  of  the  corporation],  to  make  the  proof  of 
debt  on  its  behalf  [then  follow  last  affidavit,  altering- form 
accordingly]. 

Note. — This  fonn  may  also  be  incorporated  in  the  proof  in  the  same  manner 
as  is  provided  in  the  case  of  a  clerk  proving  for  his  employer. 


r.  183  (I).  No.  54. 

General  Proxy. 

(Title.) 

I,  CD.  of  ,  a  creditor,  hereby 

appoint  the  Official  Receiver  in  the  above  matter  [or  Mr. 
A.B.  of  ,  a  clerk  in  my  regular  employ] 

to  be  my  general  proxy  in  the  above  matter  [excepting 
as  to  the  receipt  of  dividend]. 

(Signed) 

Dated  .  CJ). 

Signature  of  Witness. 

Address. 

Note. — ^When  the  creditor  desires  that  his  general  proxy  should  rec^ve 
dividends  he  should  strike  out  the  words  "  excepting  as  to  the 
receipt  of  dividends  *'  putting  his  initials  thereto.     The  creditor 
Sch.  I.,  8.  16.  must  fill  up  blanks  in  his  own  handwriting. 
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The  authorised  agent  of  a  corporation  may  fill  up  blanks,  and  sign      g4_gA 
for  the  corporation,  e,g,^  for  the  company. 

J,S,  (duly  authorised  under 
the  seal  of  the  company). 


No.  55.  r.  183  (I). 

Special  Proxy. 
{Title). 

I,  CD.  of  ,  a  creditor,  hereby  appoint 

the  Official  Receiver  in  the  above  matter  \pr  Mr.  A.B. 
of  ]  as  my  proxy  at  the  meeting 

of  creditors  to  be  held  on  the  day  of 

,  to  vote  for  \pr  against]  \kere  specify 
the  particular  resolution  or  name  of  proposed  trustee^ 

(Signed) 

Dated  CD. 

Signature  of  Witness. 

Address. 

Note. — The  creditor  must  fill  up  blanks  in  his  own  handwriting.    The  Sch.  I.,  s.  l6t 
authorised  agent  of  a  corporation  may  fill  up  blanks  and  sign 
for  the  corporation,  e.g.^  for  the  company. 

f.S.  (duly  authorised  under 
the  seal  of  the  company). 


No.  56.  J.  ,g3  (,), 

Voting  Letter  under  Sect.  18  (2). 

Re 

Date 

Address 

Sir, 

I  REQUEST  you  to  record  my  vote  for  [or  against] 
the  above  proposed  composition  [or  scheme  of  arrange- 
ment] in  the  said  matter. 

(Signed)        f.S. 
Signature  of  Witness. 
Address. 
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\Vhl.  ^^  ^"^  Official  Receiver  of  the  Estate  of 

N.B. — This  fonn  of  voting  letter  is  to  be  attached  to  the  notice  of  proposed 

composition  or  scheme  to  be  circulated  by  the  Official  Receiver. 

s.  18  (2).  The  letter  must  be  sent  in  so  as  to  reach  the  Official  Receiver 

not  later  than  the  day  before  the  meeting. 


r.  185.  No.  57. 

Notice  to  Creditors  of  First  Meeting. 

{TitU.) 

Take  notice  that  the  first  meeting  of  creditors  in  the 
above  matter  will  be  held  on  the  day  of 

at  [insert  place]  at  [insert  hour]. 
To  entitle  you  to  vote  thereat  your  proof  must  be 
lodged  with  me  one  clear  day  at  least  before  the  meeting. 
Forms  of  proxies  can  be  obtained  from  me  on  payment 
of 

The  public  examination  of  the  debtor  is  fixed  for 
day  of  at 

[  To  X.  K]  MJf.,  Official  Receiver. 

Indorsement, 

At  the  first  meeting  the  creditors  may  (amongst  other 
things),— 

1.  By  special  resolution  resolve  to  entertain  a  proposal 
for  a  composition  or  scheme  under  s.  18  of  the  Act, 
either  with  or  without  the  intervention  of  a  trustee. 

2.  By  ordinary  resolution  resolve  that  the  debtor  be 
adjudged  bankrupt,  and  in  that  case  they  may  also,  by 
ordinary  resolution,  if  the  estate  exceeds  ;^300  appoint  a 
trustee. 

3.  By  ordinary  resolution  fix  the  remuneration  of  the 
trustee,  or  resolve  that  the  same  be  left  to  the  committee 
of  inspection ;  but  if  one-fourth  in  number  or  value  of 
creditors  dissent  from  the  resolution  fixing  the  trustee's 
remuneration,  the  Board  of  Trade  is  to  fix  his  remunera- 
tion. 

4.  By  ordinary  resolution  to  appoint  a  committee  of 
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inspection  from  among  the  creditors  qualified  to  vote,  or     ^jH^Ss, 
the  holders  of  general   proxies  or  general  powers  of 
attorney  for  such  creditors. 

5.  By  ordinary  resolution  determine  the  remuneration 
to  be  paid  to  the  special  manager,  if  one  be  appointed. 


No.  58.  r.  184(1). 

Notice  to  Debtor  to  attend  first  Meeting  of  Creditors. 

{TitU,) 

Take  notice  that  the  first  meeting  of  your  creditors 
will  be  held  on  the  day  of  188 

at  o'clock  at  [here  insert  place  where  meeting  will 

be  held]^  and  that  you  are  required  to  attend  thereat  and 
submit  to  such  examination  and  give  such  information 
as  the  meeting  may  require.  And  further,  take  notice 
that  if  you  fail  to  comply  with  the  requirements  of  this 
notice  you  will  be  guilty  of  a  contempt  of  Court  and  may 
be  punished  accordingly. 

Dated 

G.H.^  Official  Receiver. 


No.  59.  Sch.  I.,  8.  as: 

Minutes  of  Prouedings  at  First  Meeting.  ••  **• 

(7V/&.) 

Minutes  of  resolutions  come  to  and  proceedings  had  at 
the  first  meeting  of  creditors  held  at  this 

day  of  18    , 

Chairman,  the  official  receiver  \or  the   official  receiver 
being  absent,  /^A^.,  of  Chairman]. 

Resolved  as  follows  : — 

That  A,B,  shall  be  adjudged  bankrupt,  and  that  the 
official  receiver  do  apply  to  the  Court  to  make  the 
adjudication. 
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Form 
69. 


That  G,H.y  of  \residence  and  ocaipation\  shall  be  the 
trustee  of  the  property  of  the  bankrupt  at  [here  siaU 
refnunerattonl  [or  That  the  appointment  of  a  trustee  in 
this  bankruptcy  be  made  by  the  committee  of  inspec- 
tion]. 

That  /.AT.,  L.M^  N.O.,  P.Q.,  and  R.S^  be  appointed 
the  committee  of  inspection  in  this  bankruptcy,  for  the 
purpose  of  superintending  the  administration  of  the 
property  of  the  bankrupt  by  the  trustee. 


Or, 

That  [the  debtor's]  proposal  for  a  composition  [or 
scheme]  be  entertained,  and  that  this  meeting  be 
adjourned  to  the  day  of  for 

the  purpose  of  settling  [or  further  considering]  the  terms 
thereof 

[Here  add  any  other  resolutions  that  may  be  come  to  as 
to  the  manner  of  the  administration  of  the  property  by  the 
trustee,  the  transfer  of  the  proceedings  to  another  Court,] 

F.K.,  Chairman. 


Number. 


Assenting 

Creditors^ 

Signatur 


Amount 

of 
Proof. 


Number. 


Dissenting 

Creditors 

Signatures. 


Amount 

of 

Prool 


Note. — When  a  resolution  is  carried  unanimously  the  creditors  need  not 
sign,  but  when  a  division  is  taken  all  creditors  and  holders  of 
proxies  voting  should  sign.  The  signatures  must  be  attached  at 
the  meeting.    Resolutions  should  l^  put  separately. 


Appendix  of  Forms,  299 

No.  60. 
List  of  Creditors  assembled  to  be  used  at  every  Meeting,    s.  80, 

iJitU:) 
Meeting  held  at  this  day 


Forms 
60,  61. 


of 


188     . 


Number. 

Names  of  Creditors  present  or  assembled. 

Amount  of 
Proof. 

I 
2 

3 

4 

5 
6 

7 

• 
Total  number  of  aeditors  present  or  assembled  - 

7 

No.  61. 

Order  of  Court  for  General  Meeting  of  Creditors. 

{Title,) 

Upon  the  application  of  CD.,  of  ,  it  is 

ordered  that  the  trustee  of  the  property  of  the  bank- 
rupt \or  the  official  receiver  of  this  Court]  do  summon  a 
meeting  of  the  creditors  of  the  bankrupt  to  be  held 
at  on  the  day  of  1 8    » 


f.  13. 
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61^^^.      **  o'clock  in  the  noon  \here  staU 

tJu  purpose  for  which  meeting  caUed\ 

Dated  .  By  the  Court, 

Reg^trar. 


fc  iW.  No.  62. 

Notice  of  Meeting  (General  Form). 

{TitU.) 

Take  notice  that  a  meeting  of  creditors  in  the  above 
matter  will  be  held  on  the  day  of 

at  ,  at  o'clock. 

Agenda. 
[Here  insert  purpose  for  which  meeting  called.'] 

Dated 

(Signed) 

G,H.,  Trustee 

\pr  Official  Receiver]. 

N.B. — Forms  of  proxies  can  be  obtained  on  application  to  the  official  re- 
ceiver, on  payment  of 


f.  186.  No.  63. 

*  Composition  Notice  convening  Second  Meeting  to  confirm  CorporcUion^ 

or  Scheme, 

{TitU.) 
In  the  matter  of  a  proposed  composition. 
A  second  general  meeting  of  the  creditors   of  the 
above-named  person  [or  persons]  is  hereby  summoned  to 
be  held  at  on  ,  the  day 

of  instant  \pr  next],  at  o'clock  in 

the  noon  precisely.    A  majority  in  number 

representing  three-fourths  in  value  of  all  the  creditors 
who  have  proved,  may  confirm  the  resolution  come  to  at 
the  first  general  meeting,  to  accept  the  proposed  compo- 
sition, which  is  to  the  following  effect  [state  proposed 
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terms].     If  the  composition  be  rejected  the  meeting  may 
proceed  to  elect  a  trustee. 

Dated  the  day  of  188      . 

(Signed)        M.N.  (Official  Receiver), 

Note. — The  report  of  the  official  receiver  on  the  proposed  composition 
should  be  annexed  to  this  notice. 


No.  64. 
Resolution  at  Second  General  Meeting. 

{Title.) 

In  the  matter  of  a  proposed  composition. 

We,  the  undersigned,  being  the  statutory  majority  of 
creditors  assembled  at  the  second  meeting  in  the  above 
matter,  duly  held  at  ,  this  day 

of  188      ,  in  accordance  with  the 

provisions  of  the  said  Act,  do  hereby  confirm  the  reso- 
lution passed  by  the  statutory  majority  of  the  creditors 
of  the  said  A.B.  assembled  at  the  first  meeting. 

[Here  follow  signatures  of  creditors.] 

F.K.y  Chairman. 


Forms 


No  65.  r.  160. 

Notice  to  Creditors  and  Official  Receiver  of  Application  to 
Court  to  sanction  Composition  or  Scheme. 

{Title.) 

Take  notice  that  application  will  be  made  to  the  Court 
on  the  day  of  ,  to  sanction  the 

composition  [or  scheme],  approved  on  the 
day  of  by  the  statutory   majority   of 

creditors. 

Dated 

G.H. 
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Forms 


No.  66l 

r.  227,  Notice  to  Creditors  of  Meeting  to  remove  Trustee  and  to 

appoint  a  Person  to  fill  the  Vacancy. 

{TitU.) 

At  the  request  of  one  fourth  in  value  of  the  creditors 
of  the  bankrupt  a  general  meeting  of  the  creditors  is 
hereby  summoned   to  be   held   at  on 

the  day  of  18  at        o'clock 

in  the  noon  for  the  purpose  of  considering  the 

propriety  of  removing  G.H,  the  trustee  of  the  property 
of  the  bankrupt  from  his  office  as  such  trustee,  and  in 
the  event  of  his  removal  to  appoint  a  person  to  fill  the 
vacancy. 

Dated  Z.jW., 

A  member  of  the  Committee  of 
Inspection  [or  Official  Receiver]. 


s.  87(i)(2).  No.  67. 

Notice  of  M^^ting  to  be  held  to  appoint  new  Trustee. 

{TitU.) 

I,  CJ).,  the  official  receiver  in  the  above  matter, 
hereby  give  you  notice  that  a  meeting  of  creditors  will 
be  held  at  on  the  day  of 

187      ,  at  o'clock  in  the  noon,  for  the 

purpose  of  appointing  a  trustee  in  the  place  of  the  late 
trustee,  who  has  resigned  the  office,  [or  who  has  died  or 
has  become  bankrupt]. 

Dated  .  Cj9., 

To  X.  Y.  Official  Receiver. 


r.  223. 


No.  68. 
Minutes  of  Meeting  Jbr  receiving  Resignation  of 

Trustee,  &c. 

{Title.) 
Minutes  of  proceedings  had  at  a  meeting  of  creditors 
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of  the  said  bankrupt  held  at  on  the  68—70 

day  of  187     . 

Chairman  of  the  meeting,  E,F.  of 

Resolved  {here  should  follow  resolutions^ 

E,F,y  Chairman  of  this  meeting. 


No.  69. 
Report  of  Appointment  of  Trustee, 

{Title.) 

It  is  reported  to  the  Board  of  Trade  as  follows  : — 

1.  That  [the  first]  meeting  of  creditors  in  this  [bank- 
ruptcy] was  held  at  on  the  day 
of                   at            o'clock  in  the            noon. 

2.  That  by  resolution  at  such  meeting  G,H,  of 

was  appointed  to  fill  the  office  of  trustee  of  the  property 
of  the  bankrupt 

Dated 

F,K.^  Chairman  [Official  Receiver]. 


No.  70.  r.  220. 

Request  by  Creditors  to  Board  of  Trade  to  notify  Objection 

to  Trustee  to  High  Court, 

{Title,) 

We,  the  undersigned,  being  a  majority  in  value  of  the 
creditors  of  the  above-named  A,B,,  do  hereby  request 
the  Board  of  Trade  to  notify  to  the  High  Court  their 
objection  to  the  appointment  of  CD.  as  trustee  of  the 
property  of  the  bankrupt 

Dated  this  day  of  18. 

Signature  of  creditors.  Amount  of  debt 

E,F, 

G.H. 

K,L. 

&c. 
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TilTz  NO.  71. 

r.  218.  Certificate  of  Appointment  of  Trustee. 

(7V/&.) 

This  is  to  certify  that  GJI.^  of  has  been 

duly  appointed  and  approved  as  trustee  of  the  estate 
of  ,  who  was  adjudged  bankrupt  on 

the  188 

By  the  Board  of  Trade, 

(Signed)     J.S. 


r.  253.  No.  72. 

Bond  of  Trustee. 
{TitU.) 

Know  all  men  by  these  presents,  that  we,  CH.  of,  &c, 
and  CD.  of,  &c.  and  E.F,  of,  &c.,  are  jointly  and 
severally  held  and  firmly  bound  to  in  £ 

to  be  paid  to  the  said  ,  or  his 

certain  attorney,  executors,  administrators,  or  assigns. 
For  which  payment  to  be  made  we  bind  ourselves  and 
each  and  every  of  us,  in  the  whole,  our  and  each  of 
our  heirs,  executors,  and  administrators,  jointly,  and 
severally,  firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  this  day 

of  one  thousand  eight  hundred  and 

Whereas  on  the  day  of 

18        ,  A,B.  of  ,  was  adjudged  bankrupt ; 

and  whereas  at  [the  first  meeting]  of  creditors  under  the 
said  bankruptcy  the  said  G.H,  was  appointed  trustee  of 
the  property  of  the  bankrupt ;  and  whereas  the  said 
trustee  has  been  directed  to  give  security  by  bond  to 
[here  state  to  wkoni]  in  the  sum  of  ,  with 

two  sufficient  sureties  thereto. 

Now,  therefore,  the  condition  of  this  bond  or  obligation 
is  such  that  if  the  said  G.H.  shall  and  do  from  time  to 
time  well  and  sufficiently  perform  and  execute  all  and 
singular  the  duties  required  of  him  as  trustee  by  the 
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Bankruptcy  Act,  1883,  or  any  general  Rule  made  or 
hereafter  to  be  made  under  such  Act,  this  obligation  shall 
be  void  or  otherwise  shall  remain  in  full  force  and  virtue. 

Signed,  sealed,  and  delivered  by  \  G.H,    (L.S.) 

the  above  bounden  >  C/?.     (L.S.) 

in  the  presence  of  ;  E,F.     (l.s.) 

Note. — If  a  deposit  of  money  be  made,  the  memorandum  thereof  should 
follow  the  terms  of  the  condition  of  the  bond. 


No.  73. 

Report  of  Appointment  of  Trustee  to  fill  a  Vacancy  caused 

by  Resignation^  &c. 

{Title.) 

It  is  reported  to  the  Board  of  Trade  as  follows  : — 

1.  That  a  meeting  of  creditors  in  this  bankruptcy  was 
held   at  on   the  day  of 

at  o'clock  in  the  noon,  for  the  purpose 

of  receiving  of  G,H.  his  resignation  of  the  office  of 
trustee  and  of  appointing  a  person  to  fill  such  office  \or 
for  the  purpose  of  appointing  a  trustee  in  the  place  of 
G,H,  who  is  dead,  or  who  has  resigned,  or  as  the  case  may 
bel 

2.  That  the  said  G,H.  resigned  the  office  of  trustee 
and  by  resolution  at  such  meeting  N,0,y  of  , 
was  appointed  to  fill  the  office  of  trustee  of  the  property 
of  the  bankrupt. 

F,K,,  Chairman. 


No.  74.  r.  239. 

Application  for  directions  by  Trustee. 

{Title.) 

I  desire  to  make  application  to  the  Court  for  its 
directions  [here  state  the  particular  matter  in  relation  to 
which  they  are  sought]. 

Trustee. 

X 
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Let  this  application  be  heard  on  the 
day  of  at  o'clock  in  the  noon, 

and  let  the  trustee  give  notice  to  \here  insert  the  persons 
to  wham  it  is  to  de  given]. 

Dated  this  day  of  188       . 

R^strar. 


'•  "9.  No.  7$. 

Order  on  Application  of  Trustee  for  Directions. 

{Title.) 

Whereas  at  a  Court  held  this  day  the  trustee  of  the 
property  of  the  bankrupt  applied  to  this  Court  for  its 
directions  [here  state  the  particular  matter  in  relation  to 
which  they  are  sought\     Now  upon  hearing  of  CZ>.,  of 

,  on  the  matter,  it  is  ordered 
\here  set  out  the  order],  and  that  the  trustee  do  pay  out 
of  his  own  moneys  [or  out  of  the  property  of  the  bank- 
rupt] the  sum  of  the  costs  of  this  order,  and 
the  sum  of  to  CD.  for  his  costs  [or  that 
CD,  do  pay  the  sum  of  the  costs  of  this 
order,  and  also  the  sum  of  to  CD.  for  his 
costs]. 

Dated 

By  the  Court, 

Registrar. 


r.  232  (r).  No.  76. 

Notice  of  Intention  to  disclaim  Lease, 

{Title,) 

Take  notice  that  I  intend  to  disclaim  the  lease  dated 
,  whereby  [here  specify  property  let] 
was  let  to  the  above-named  debtor  at  a  rent  of  £ 

If  you  do  not  within  seven  days  after  service  of  this 
notice  upon  you  require  me  by  notice  in  writing  to  bring 
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the  matter  before  the  Court,  I  hereby  disclaim  the  said 
lease  as  from  the  expiration  of  the  said  seven  days. 

Dated 
ToMr.XK 

G.H.  [Trustee]. 


No.  77.  r.  175  (0  and 

(5)- 
Notice  of  intention  to  declare  Dividend 

{TitU.) 

A  dividend  is  intended  to  be  declared  in  the  above 
matter.  You  are  mentioned  in  the  debtor's  statement 
of  affairs,  but  you  have  not  yet  proved  your  debt. 

Creditors  who  have  not  proved  their  debts  by  the 
day  of  188    ,  will  be  excluded 

from  this  dividend. 

Dated 

G,I/.t  Trustee, 
To  X.  Y.  [Address.] 


No.l'78.  r.  175  (I)  and 

Notice  of  intention  to  declare  Final  Dividend.  s.  62. 

{TitU:) 

A  final  dividend  is  intended  to  be  declared  in  the 
above  matter. 

If  you  do  not  establish  your  claim  to  the  satisfaction 
of  the  Court  on  or  before  the  day  of 

188     ,  or  such  later  day  as  the  Court  may  fix,  you  will 
be  excluded  from  dividend. 

Dated 

C/f.,  Trustee, 
To  X.  V.  [Address.] 

X  2 


3o8 
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r.  175  (4)  and 
(5). 


r.  175  (4)  and 
(5). 


No.  79. 
Statement  to  accompany  Notice  of  Dividend. 

{Title.) 

Statement  showing  the  position  of  the  estate  at  date 

of  declaring  [ist]  dividend. 

Dr.  Cr. 


1884. 

4  Jan. 

to 
30  Apr. 


To  total  receipts 
from  [date  of 
receiving  order] 
[or  declaration 
of  first  dividend] 
to  date  .     .     . 


1884. 
4  Jan. 

to 
30  Apr. 


>> 


By  payments 
iceSy       costSy 
and  charges 
under    Rule 

104  •  •  . 
„  preferential 
debts  paid 
[Add  any 
other  parti- 
culars which 
may  seem 
necessary.] 


II 


ti 


amount       of 

dividend  of 

\n  £  on 

proofs     ad* 

mitted     for 

£        .    . 

Balance   cai> 
ried  forward 


Assets  not  yet  realised  estimated  to  produce  £ 
Creditors  can  obtain  any  further  information  by  in- 
quiry at  the  office  of  the  official   receiver  or    trustee 
of 


No.  80. 
Notice  of  Dividend, 

{Title) 

[Please  bring  this  Dividend  Notice  with  you.] 

Dividend  of  in  the  £ 

[Address.] 
18     . 
Notice  is  hereby  given  that  a  Dividend 

of  in  the  Pound  has  been  declared  in  this 
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matter,  and  that  the  same  may  be  received  at        Office, 

as  above,  on  the  of 

or  on  any    subsequent  Monday,    between    the    hours 

of 

Upon  applying  for  payment,  this  Notice  must  be 
produced  entire,  together  with  any  Bills  of  Exchange, 
or  other  securities  held  by  you  ;  and  if  you  do  not 
attend  personally,  you  must  fill  up  and  sign  the  sub- 
joined Forms  of  Receipt  and  Authority^  when  a  cheque 
payable  to  your  order  will  be  delivered  to  the  bearer. 

To (Signed) 

G,H,  [Trustee]. 

Note. — On  application  for  the  Dividend,  this  Notice  must  be  produced 
entire,  and  the  Bills  or  other  Securities  held  by  you  must  be  produced. 

RECEIPT. 

18      . 

Received  of the  sum  of 

Pounds Shillings  and 


Pence,  being  the  amount  payable  to. 

in  respect  of  the dividend  of  in  the  £ 

on claim  against  this  estate. 

7         \         ]  f  Creditor's 

•         '  \  Signature. 


AUTHORITY. 


Sir, 


Please  deliver  to 


(Insert  th*  name  of  the  penon  who  ii  to  reeel^  the  eheqoiL 
or  the  worde  "  me  by  poet,"  IX  70a  wlih  the  eheqne  eeni 
to  70U  in  that  way.) 

the  cheque  for  the  dividend  payable  to in  this 

matter. 

{Creditor's 
Signature, 

188       . 

To 
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s.  63.  No.  81. 

Application  by  Creditor  for  Order  for  Trustee  to  pay 
Dividend  withheld  and  Order  thereon, 

{TitU,) 

I,  F.AT.,  of  ,  make  application  to  this  Court 

for  an  order  to  be  made  upon  the  trustee  to  pay  the 
dividend  in  this  bankruptcy  due  to  me,  with  interest 
thereon  for  the  time  it  has  been  withheld  from  me,  that 
is  to  say,  from  the  day  of  188    , 

on  which  day  I  applied  to  the  trustee  for  its  payment  to 
me,  and  also  to  pay  to  me  the  costs  of  this  application. 

Dated  this  day  of  188    . 

Order. 

Upon  the  reading  of  this  application,  and  upon  hearing 

,  it  is  ordered  that  the  trustee  do  forth- 
with pay  to  the  said  F.K,  the  sum  of  pounds, 
the  amount  of  such  dividend. 

And  it  is  further  ordered  that  the  trustee  do  pay  to 
the  said  creditor  at  the  same  time  the  sum  of  , 

for  interest  on  such  dividend,  being  at  the  rate  of  5/  per 
cent,  per  annum  for  the  time  that  its  payment  has  been 
withheld,  together  with  a  further  sum  of  for 

the  costs  of  this  application. 

Dated 

By  the  Court, 

Regfistrar. 

{If  the  Court  does  not  order  payment^  theny  after  the  words 
"  it  is  ordered''  insert  the  order  made!) 


r.  210.  No.  82. 

Certificate  by  Committee  of  Inspection  as  to  Audit  ej 

Trustee's  Accounts. 

We,  the  undersigned,  members  of  the  committee  of 
inspection  in  the  matter  of  ,  a  bankrupt, 
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hereby  certify  that  we  have  examined  the  foregoing 
account  with  the  vouchers,  and  that  to  the  best  of  our 
knowledge  and  belief  the  said  account  contains  a  full, 
true,  and  complete  account  of  the  trustee's  receipts  and 
payments  on  account  of  the  estate. 

A.B. 

CD,  \  Committee  of  Inspection. 

E,F. 

Dated 


No.  83. 
Affidavit  verifying  Trustees  Account), 

I,  G.H.^  of  ,  the  trustee  of  the  property  of 

the  above-named  bankrupt,  make  oath  and  say : 

That  ^the  account  hereunto  annexed  marked  B.  contains 
a  full  and  true  account  of  my  receipts  and  payments  on 
account  of  the  bankrupts  estate  from  the  day  of 

to  the  day  of  inclusive, 

*and  that  I  have  not,  nor  has  any  other  person  by  my 
order  or  for  my  use  during  such  period,  received  any 
moneys  on  account  of  the  said  estate  *other  than  and 
except  the  items  mentioned  and  specified  in  the  said  account. 

Sworn  at,  &c. 


rr.  211  and 
213. 


*  Note, — If  no  receipts  or  payments,  strike  out  the  words  in  italics. 
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3Ii 


Na  85. 
Trustees'  Trading  Account. 
{TitU.) 
G.H,^  the  trustee  of  the  property  of  the  bankrupt  in 
account  with  the  estate. 

Receipts.  Payments. 

Dr.  Cr 


r.  2i5  (I). 


Dau. 


■^^^••^ta 


Date. 


G,H,^  Trustee. 

We  have  examined  this  account  with  the  vouchers  and 
find  the  same  correct,  and  we  are  of  opinion  the  ex- 
penditure has  been  proper. 

Committee  of  Inspection 
\pr  member  of  the  Committee  of  Inspection]. 


No.  86. 
Profit  and  Loss  Account  (  Trading  Account). 

{TitU\ 
Dr.  Profit  and  Loss  Account.  Cr. 


X.  22$  (I). 


Stock  on  hand  on  day 

of  18 

Purchases 

Trade  ekpenses,  vit.  :— 
Rent  and  taxes 
Wages 
Miscellaneous 


Balance  being  profit 


Sales      k 

Other  receipts,  if  any 
Stock  on  hand  on     day 
of  18    • 


id.^ 


G.If.,  Trustee. 

//fffe.—Thia  account  to  be  ftdbviitted  trfaetl  tht  Onnmittee  of  Iftsi>eetion 
require,  and  in  any  oase  al  the  and  of  the  tradiog  or  bnsinesB  oarried  on 

by  the  trustee. 
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'•  *«5  (»).  No.  87. 

Afficlavit  verifying  Trustees'  Trading  Account, 

{Titk.) 

Ae^rostw's*'      I,  G.H.,  of*  the  trustee  of  the  property  of  the  above- 
address  should  named  bankrupt,  make  oath  and  say  that  the  account 
^rted*'*  *°    hereto  annexed  is  a  full,  true,  and  complete  account  of 
all  money  received  and  paid  by  me  or  by  any  p>erson  on 
my  behalf  in  respect  of  the  carrying  on  of  the  trade  or 
business  of  the  bankrupt,  and  that  the  sums  paid  by  me 
as  set  out  in  such  account  have,  as  I  believe,  been  neces- 
sarily expended  in  carrying  on  such  trade  or  business. 
Sworn,  &c. 

G.H.,  Trustee. 


r.  71.  No.  88. 

Notice  to  Bankrupt  under  Sect,  53. 

{Title,) 
To  A.B. 

Take  notice  that  I  intend  to  apply  to  this  Court  on 
the  day  of  188    ,  at  o'clock 

in  the  noon,  for  an  order  under  section  53  of  the 

Bankruptcy  Act,  1883,  for  the  payment  of  a  part  of  your 
salary  [or  income]  to  me  as  trustee  for  the  benefit  of  the 
creditors  under  your  bankruptcy. 
Dated 

G.H.t  Trustee. 


f.  72.  No.  89. 

Order  setting  aside  Pay,  Salary,  &c.  under  Sect.  53(1)- 

(Title.) 
Whereas  it  appears  to  the  Court  that  the  said  bankrupt 
is  [or,  here  state  what  tite  bankrupt  is\  and  as  such  is  in 
the  enjoyment  of  the  annual  pay  \pr  salary]  of 
pounds ;  and  whereas  upon  the  application  of  GJf.^  of 

the  trustee  of  the  property  of  the  bankrupt 
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it  appears  to  the  Court  just  and  reasonable  that  the 
annual  sum  of  pounds,  portion  of  the  said 

pay  \pr  salary]  ought  to  be  paid  to  the  said  trustee  during 
the  bankruptcy,  in  order  that  the  same  may  be  applied 
in  payment  of  the  debts  of  the  said  bankrupt,  and  that 
such  payment  ought  to  be  made  out  of  the  first  moneys 
which  shall  be  due  after  the  day  of 

188  ,  and  be  continued  until  this  Court  shall  make 
order  to  the  contrary :  it  is  ordered,  with  the  written 
consent  of  \here  insert  the  official  title  of  the  chief  officer  of 
t/ie  department  under  which  the  pay  or  salary  is  enjoy ed\ 
that  such  portion  of  the  \here  insert  pay  or  salary^  shall 
be  paid  to  the  trustee  accordingly. 

Dated 

By  the  Court, 

Registrar. 
I  consent  to  the  above  order. 
Dated  188    . 

F,K.  \add  title  and  office"]. 


No.  90.  »•  73« 

Order  setting  aside  Salary. or  Income,  &c.,  under  Sect.  53  (2)^ 

{TitU.) 

Whereas  it  having  been  made  to  appear  to  this  Court 
that  the  bankrupt  is  in  the  receipt  of  \pr  entitled  to]  a 
salary  \pr  income,  half-pay,  pension,  or  compensation 
granted  by  the  Treasury,  as  the  case  may  be]  of  about 

pounds,  as  [here  set  forth  the  circumstances 
under  which  the  salary  or  income  is  received] :  And  whereas 
upon  the  application  of  the  trustee  of  the  property  of  the 
bankrupt,  and  upon  hearing  the  bankrupt,  it  appears  to 
the  Court  just  and  reasonable  that  the  annual  sum  of 

pounds,  portion  of  the  said  salary  [or 
income,  &c.]  ought  to  be  paid  by  the  bankrupt  by 
monthly  [or  quarterly]  payment  [according  as  the  bank- 
rupt  receives  his  salary  or  income,  Grc^]  to  the  trustee 
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during  the  bankruptcy,  in  order  that  the  same  may  be 
applied  in  payment  of  the  debts  of  the  said  bankrupt, 
and  that  the  first  of  such  payments  ought  to  be  made  on 
the  day  of  188,  and  be  con- 

tinued monthly  \pr  quarterly]  until  this  Court  shall  make 
order  to  the  contrary :  it  is  ordered  that  the  said  sum 
shall  be  paid  by  in  manner  aforesaid  out  of 

the  bankrupt's  said  salary  \pr  income,  &c.]. 

By  the  Court, 

Dated  Registrar. 


r.  228,  No.  91. 

Application  to  Board  of  TrcuU  to  authorise  Account  at 

Local  Bank. 

{TitU.) 

We,  the  committee  of  inspection,  being  of  opinion  that 
Mr.  GJI.  of  ,  the  trustee  in  the  above 

matter,  should  have  an  account  at  a  local  bank  for  the 
purpose  of  [here  insert  grounds  of  application\  hereby 
apply  to  the  Board  of  Trade  to  authorise  him  to  make 
his  payments  into  and  out  of  the  Bank. 

Dated 

LJfA 

J.P.   [  Committee  of  Inspection. 


.1 


r.  aaS.  No.  92. 

Order  of  Board  for  Local  Account 

{TitU.) 

You  are  hereby  authorised  to  make  your  payments  in 
the  above  matter  into  and  out  of  the  Bank 

By  order  of  the  Board  of  Trade. 

To  Mr.  G.H.,  Trustee.  fS. 
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No.  93.  ».  ««^« 

Notice  to  Creditors  of  intention  to  apply  for  Release. 

{Title,) 

Take  notice  that  I,  the  undersigned  trustee  \pr  late 
trustee]  of  the  property  of  the  bankrupt,  intend  to  apply 
to  the  Board  of  Trade  for  my  release,  and  further  take 
notice  that  any  objection  you  may  have  to  the  granting 
of  my  release  must  be  notified  to  the  Board  of  Trade 
within  twenty-one  days  of  the  date  thereof. 

A  summary  of  my  receipts  and  payments  as  trustee  is 
hereto  annexed. 

Dated  this  day  of  18    . 

To  K.L.^  Creditor.  G,H.y  Trustee. 

NoTB. — Section  82  of  the  Bankruptcy  Act,  1883,  enacts  that  "An  order 
*'  of  the  Board  releasing  the  trustee  shall  discharge  him  from 
"  all  liability  in  respect  of  any  act  done  or  default  made  by 
*'  him  in  the  administration  of  the  affairs  of  the  bankrupt,  or 
"  otherwise  in  relation  to  his  conduct  as  trustee,  but  such  order 
"  may  be  revoked  on  proof  that  it  was  obtained  by  fraud  or  by 
"  suppression  or  concealment  of  any  material  fact." 


No.  94.  s.  82  (I) 

Application  by  Trustee  to  Board  of  Trade  for  Release. 

{Title) 

I,  G.H.y  the  trustee  of  the  property  of  the  bankrupt, 
do  hereby  report  to  the  Board  of  Trade,  as  follows  : — 

I.  That  the  whole  of  the  property  of  the  bankrupt  has 
been  realised  for  the  benefit  of  his  creditors,  [and  a 
dividend  to  the  amount  of  shillings  in 

the  pound  has  been  paid  as  shown  by  the  statement 
hereunto  annexed ;] 

\or  That  so  much  of  the  property  of  the  bankrupt  as 
can,  according  to  the  joint  opinion  of  myself  and  the 
committee  of  inspection,  hereunto  annexed  in  writng- 
under  our  hands,  be  realised  without  needlessly  protract- 
ing the  bankruptcy,  has  been  realised,  as  shown  by  the 
statement  hereunto  annexed,  and  a  dividend  to  the 
amount  of  shillings  has  been  paid]  ; 
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[or  That  a  composition  [or  scheme],  under  section  23 
of  the  Act  has  been  duly  approved  by  the  Court] 

2.  I  therefore  request  the  Board  of  Trade  to  cause  a 
report  on  my  accounts  to  be  prepared,  and  to  grant  me 
a  certificate  of  release. 

Dated 

GJI.,  Trustee: 

•.  73  (4).  No.  95. 

Request  to  deliver  Bill  for  Taxation. 

{TitU,) 

I  hereby  request  that  you  will  within  fourteen  days  of 
this  date  deliver  to  the  taxing  officer  of  the  Court  for 
taxation  your  bill  of  costs  [or  chaiges]  as  [here  state 
capacity  in  which  person  employed  or  engaged^  failing 
which  I  shall,  in  pursuance  of  the  statute,  proceed  to 
declare  and  distribute  a  dividend  without  regard  to  any 
claim  you  may  have  against  me  or  against  the  estate  of 
the  debtor. 

Dated  this  day  of  18       . 

GJf.  [Trustee.] 


r.  109.  No.  96. 

Allocatur. 
(JitU). 

I  hereby  certify  that  I  have  taxed  the  bill  of  costs  [or 

charges]  [or  expenses]  of  Mr.  CD.  [here  state  capacity  in 

which  employed  or  engaged]  [where  necessary  add  "  pur- 

r.  108,  suant  to  an  order  of  the  Court  dated  the  day  of 

18  "],  and  have  allowed  the  same  [in  case  of 
solicitor's  costs  state  whether  on  higlur  or  lower  scale\  at 
the  sum  of  pounds  shillings  and 

.pence  [where  necessary  add  "  which  sum  is  to  be  paid  to 
the  said  CD.  by  as  directed  by  the  said  order"} 

Dated  this  day  of  1 8      • 
Taxing  Master  [or  Registrar]. 
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r.  no. 


No.  98. 
Return  by  Taxing  Officer, 
The  Bankruptcy  Act,  1883. 
In  the  High  Court,  &c., 
\pr  the  County  Court  of  holden  at  } 

Return  of  Bills  taxed  during  the  Year  ending  31st 
December  18 


The  Bankruptcy  Act,  1883. 

Otiier  Acts. 

^^HHM 

Number 
of  Bills 
Taxed. 

Gross 
Amount 
ofBtlU. 

Amount 
strack  off 

on 
Taxation. 

Net 

Amonst 
Allowed. 

Number 
of  Bills 
Taxed. 

Amount 
struck  off 

on 
TaxAtbn. 

ill 
« 

Solidtoffs'  Bills      -       .       . 

Auctioneers'  Bills  • 

High  Bailiffs'  Bills         .       . 

Tmstaes'  or  Managers'  Bills  . 

Accountants'  Bills 

Other  Bills    -       .       .       . 

Totals      .       •       .       . 

(Signed) 


No.  99. 
Admission  of  Debt  by  Debtor  of  Bankrupt. 

{Title.) 
In  the  matter  of  A.B,,  of  ,  a  bankrupt 

I,  the  undersigned  fK.,  of  ,  do  hereby 

admit  that  I  am  indebted  to  the  said  bankrupt  in  the 
sum  of  pounds,  upon  the  balance  of 

accounts  between  myself  and  the  said  bankrupt 

JJC. 

Witness, 

CZ?.,  Registrar, 
or 
[Official  Receiver]. 
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XT  8*  27  (4)- 

No.  100.  ' 

Order  to  pay  admitted  Debt. 

{Title.) 

Whereas  JJC.  of  ,  in  his  examination 

taken  this  day,  and  signed  and  subscribed  by  him,  has 
admitted  that  he  is  indebted  to  the  said  debtor  in  the 
sum  of  pounds,  on  the  balance  of  accounts 

between  him  and  the  debtor  ;  it  is  ordered  that  the  said 
/.A^  do  pay  to  the  trustee  of  the  property  of  the  debtor, 
in  full  discharge  of  the  sum  so  admitted,  the  sum  of 

pounds  forthwith  [or  if  otherwise^  state 
the  time  and  manner  of  payment\  and  do  further  pay  to 
the  said  trustee  the  sum  of  pounds  for 

costs. 

Dated  this  day  of  188    . 

By  the  Court, 

Registrar. 


No.  loi. 
Search  Warrant 


r.7S. 

{Title:) 

Whereas  by  evidence  duly  taken  upon  oath  it  hath 
been  made  to  appear  to  the  Court  that  there  is  reason  to 
suspect  and  believe  that  property  of  the  said  debtor  is 
concealed  in  the  house  \pr  other  place^  describing  it^  as  the 
case  may  be]  of  one  X,M,,  of  in  the  county 

of  such  house  [or  place]  not  belonging  to 

the  said  debtor. 

These  are  therefore  to  require  you  to  enter  in  the 
daytime  into  the  house  [or  other  place^  describing  it]  of 
the  said  X,M.  situate  at  aforesaid,  and 

there  diligently  to  search  for  the  said  property,  and  if 
any  property  of  the  said  debtor  shall  be  there  found  by 
you   on  such  search,  that  you   seize  the  same,  to  be 
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disposed  of  and  dealt  with  according  to  the  provista 
of  the  Bankruptcy  Act,  1883. 

Dated 

Registrar. 

To  the  X,  y,  officer  of  this  Court  and 
his  assistants  [or  High  BailifT  and 
others  the  Bailiffs  of  this  Court]. 


'•  75-  No.  102. 

Warrant  of  Seizure. 

{TitU,) 

Whereas  on  the  day  of  188  , 

a  receiving  order  was  made  against  the  said  debtor  :- 
These  are  therefore  to  require  you  forthwith  to  enter  into 
and  upon  the  house  and  houses,  and  other  the  premises 
of  the  said  debtor,  and  also  in  all  other  place  and  places 
belonging  to  the  said  debtor  where  any  of  his  goods  arc 
moneys  are,  or  are  reputed  to  be  ;  and  there  seize  all  the 
ready  money,  jewels,  plate,  household  stuff,  gocxt 
merchandise,  books  of  accounts,  and  all  other  thin;^ 
whatsoever,  belonging  to  the  said  debtor  except  b:i 
necessary  wearing  apparel,  bedding  and  tools,  as  exceptec 
by  the  Bankruptcy  Act,  1883. 

And  that  which  you  shall  so  seize  you  shall  safc'y 
detain  and  keep  in  your  possession  until  you  shall  receive 
other  orders  in  writing  for  the  disposal  thereof  from  the 
trustee  [or  official  receiver]  ;  and  in  case  of  resistance  of 
of  not  having  the  key  or  keys  of  any  door  or  lock  c^ 
any  premises  belonging  to  the  said  debtor  where  any  c-i 
his  goods  are  or  are  suspected  to  be,  you  shall  break 
open,  or  cause  the  same  to  be  broken  open  for  the  better 
execution  of  this  warrant 

Dated 

Registrar. 

To  the  X.  Y,  officer  of  this  Court,  and 

to  his  assistants  [or  to   the    High 

Bailiff  and  others  the  Bailiffs  of  this 

Court]. 
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No.  103.  s-  25- 

Warrant  against  Debtor  about  to  quit  England^  &c. 

{Title.) 
To  the  X.  Y.  officer  of  this  Court  [or  where  warrant 
issues  from  a  County  Court,  To  the  High  Bailiff  and 
others  the  Bailiffs  of  the  said  Court]  and  all  peace 
officers  within  the  jurisdiction  of  the  said  Court,  and  to 
the  Governor  or  Keeper  of  the  \Jure  insert  the  prison\. 

Whereas,  by  evidence  taken  upon  oath,  it  hath  been 
made  to  appear  to  the  satisfaction  of  the  Court,  that 
there  is  probable  reason  to  suspect  and  believe  that  the 
said  A,B,,  of  ,  is  about  to  go  abroad  \pr 

quit  his  place  of  residence]  with  a  view  of  avoiding 
service  of  a  bankruptcy  petition]  \or  of  avoiding  appear- 
ing to  a  bankruptcy  petition],  \oroi  avoiding  examination 
in  respect  of  his  affairs,  or  otherwise  delaying  or 
embarrassing  the  proceedings  in  bankruptcy]  \or  of 
avoiding  payment  of  a  judgment  debt  in  respect  of  which 
a  bankruptcy  notice  has  been  issued]. 

\Pr  that  there  is  probable  cause  to  suspect  and  believe 
that  the  said  A£.  is  about  to  remove  his  goods  or 
chattels  with  a  view  of  preventing  or  delaying  such 
goods  or  chattels  being  taken  possession  of  by  the  trustee 
of  the  property  of  the  bankrupt,  \or  that  the  said  A,B. 
has  concealed,  \or  is  about  to  conceal  or  destroy  his  goods 
or  chattels,  or  some  of  them,  or  his  books,  documents,  or 
writings,  or  some  or  one  of  them,  which  books,  docu- 
ments, or  writings,  or  some  or  one  of  them  may  be  of 
use  to  the  creditors  in  the  course  of  the  bankruptcy  of 
the  said  AS, 

[Or  whereas  by  evidence  taken  upon  oath  it  hath  been 
made  to  appear  to  the  satisfaction  of  this  Court  that  the 
said  A.B.  has  removed  certain  of  his  goods  and  chattels 
in  his  possession,  above  the  value  of  five  pounds,  without 
the  leave  of  the  trustees,  that  is  to  say  [here  describe  the 
£^oods  or  chattels^ 

[Or  that  the  said  A.B,  did  without  good  cause  fail  to 
attend  at  this  Court  on  the  day  of 

Y   2 
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188      ,  for  the  purpose  of  being  examined,  according  to 
the  requirements  of  an  order  of  this  Court  made  on  tbe 
day  of  187      ,  directing  him  so 

to  attend]. 

These  are  therefore  to  require  you  the  said 
[or  High  Bailiff,  Bailiffs],  and  others,  to  take  the  said 
A.B.  and  to  deliver  him  to  the  Governor  or  Keeper  of 
the  above-named  prison,  and  you  the  said  Governor  or 
Keeper  to  receive  the  said  A,B.,  and  him  safely  to  keep 
in  the  said  prison  until  such  time  as  this  Court  may 
order. 

Dated 

By  the  Court, 

R^^strar. 


r.  S3'  No.  104. 

Subpcena  (High  Court). 

{Title.) 

Victoria,  by  the  Grace  of  God,  &c.  to  [the  names  cf 
three  witnesses  may  be  inserted]  greeting :  We  commaiKi 
you  to  attend  before  at 

on  day  the  day  of 

18      ,  at  the  hour  of  in  the  noor^ 

and  so  from  day  to  day  until  the  above  matter  is  heard, 
to  give  evidence  on  behalf  of  [insert  name]. 

Dated 

Registrar. 


r.  53.  No.  105. 

Subpoena  Duces  Tecum  {High  Court). 

{Title), 

Victoria,  by  the  Grace  of  God,  &c.  to  [the  names  r 
three  witnesses  may  be  inserted]  greeting  :  We  command 
you  to  attend  before  at 

on  day  the  day  of 
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18     ,  at  the  hour  of  in  the  noon, 

and  so  from  day  to  day  until  the  above  matter  is  heard, 
to  give  evidence  on  behalf  of  ,  and   also 

to  bring  with  you  and  produce  at  the  time  and  place 
aforesaid  \specify  documents  to  be  produced]. 

Dated 

Registrar. 


No.  106.  r.  53. 

Subpoena  or  Summons  to  Witness  in  County  Court, 

{TitU.) 
ToX.Y.oi 

You  are  hereby  required  to  attend  at  the  Court  House 
in  on  the  day  of  , 

in  the  noon  to  give  evidence  in  the  above  matter 

[add  witere  issued  at  instance  of  petitioning  creditor  on 
behalf  of  CD.  of  ,  by  whom  the  said 

petition  has  been  presented],  and  then  and  there  to  have 
and  produce  [state  any  particular  documents  reguirea]: 
hereof  fail  not  at  your  peril. 

Dated 

Registrar. 


No.  107.  rr.  53,  70. 

Summons  under  Section  27. 

{Title.) 
ToX.Y.ol 

You   are  hereby  required    to  attend  at  [the  Court 
House]  in  on  the  day  of  , 

at  o'clock  in  the  noon  to  give  evidence  in 

the  above  matter,  and  then  and  there  to  have  and  produce 
{state  any  particular  documents  required  ]  :  hereof  if  you 
fail,  having  no  lawful  impediment  to  be  then  made  known 


*  -^ 

•^  ^ 


r/iL7  A^  1883. 


Z.Z  tb»  C''ir:  inf  a->:T5c  b%-h.tbeCoart  may  by  warrant 
C2..:ivi    y^-^    t:i    be    appreben-dcd  axul  broi^;fat   up  for 


^M^'^l 


Dated 


«-  n-  Xa  108. 

A^licatvTn  by  TmsUe  for  Committal  of  Bitnkrupt  or 

other  pcrzon, 

I,  the  trustee  of  the  property  of  the  said  bankrupt  \ct 
as  tlu  case  may  be\  do  apply  to  this  Court  for  an  order 
of  committal  for  contempt  of  this  Court  against  the  said 
bankrupt  \pr  L.M^  J  on  the  ground  set 

forth  in  the  annexed  affidavit 

Dated 

GJI.t  Trustee. 


r.  77.  No.  109. 

Affidavit  in  support  of  Application  for  Committal  cf 
Debtor  for  Contempt  under  Section  24. 

(JitU:) 

I,  C?./f.,  the  official  receiver  of  the  estate  of  the  saki 
debtor  [the  trustee  of  the  property  of  the  said  bankrupt. 
make  oath,  and  say  : — 
Wiirrc  debtor     [j.  That  the  said  debtor  did  attend  at  the  first  meeting 
mirto  cx!^".  of  his  creditors  held  on  the  day  of 

nAtion.  188      ,  at  ,  and  wilfully  refused  to  submit 

to  be  examined  at  such  meeting  in  respect  of  his  proper^* 
\pr  his  creditors],  the  submitting  to  examination  being  » 
duty  imposed  upon  him  by  the  Bankruptcy  Act,   1 883.] 

Where  debtor      r  j    j^at  the  said  [debtor]  bankrupt  did  wilfully  fail  to 
uiU  to  Attend       »■     ,  .         ^\,         \.         ,5,  .  ^• 

A  mooting       attend  a  meeting  of  his  creditors  held  on  the 
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day  of  l88        ,  at  \pr  to  wait  other  than  the 

on  me  at  my  office  on  the  day  of  ^^' 

1 88  ],  the  attending  such  meeting  \pr  waiting  on  me] 
being  a  duty  imposed  upon  him  by  the  Bankruptcy  Act, 
1883. 

\or  I.  That  the  said  [debtor]  bankrupt  has  wilfully  Where  debtor 
failed  to  execute  \Jiere  describe  the  deedy  &c,  that  he  has  ^  ^eed. 
failed  to   execute\  the  execution    of  such  deed    when 
required  by  me  being  a  duty  imposed  upon  him  by  the 
twenty-fourth  section  of  the  said  Act; 
2.  [That  the  said  [debtor]  bankrupt  was  on  the  J^Tiere  debtor 

day  of  188       ,  duly  served  with  a  meeSi^  ^ 

a  notice,  a  copy  of  which  is  hereunto  annexed,  by  leaving  ^Jther  than 
the  same  at  his  usual  place  of  residence,  requiring  him  execute  a 
to  attend  the  said  meeting],  [or  to  execute  the  above-  ^®^* 
mentioned  deed^  &€.] 

[or  I.  That  the  said  [debtor]  bankrupt  has  wilfully  Where  debtor 
failed  to  perform  the  duty  imposed  upon  him  by  the  speciS  or^ 
twenty-fourth  section  of  the  Bankniptcy  Act,  1883  [here  oi  Comix. 
insert  any  act  he  has  been  required  to  do  by  any  special 

order  of  the  Courts  stating  the  day  on  which  the  orcUr  was 
fnade'], 

2.  That  the  said  [debtor]  bankrupt  was  duly  served 

with  a  copy  of  such  order  by  leaving  the  same  at  his 

usual  place  of  residence  on  the  day  of 

188      .] 

[or  I.  That  the  said  [debtor]  bankrupt  has  failed  to  Where  debtor 

deliver  up  possession  of  [here  state  the  property  he  Juts  failed  dSi^^*^ 

to  deliver  up,]  which  property  is  divisible  amongst  his  property. 

creditors  under  the  said  Act,  and  which  said  property 

was  [or  is]  in  his  possession  or  control,  he  having  been 

required  by  me  to  deliver  up  the  said  property  by  notice, 

a  copy  of  which  is  hereunto  annexed,  and  which  notice 

was  duly  served  upon  him  on  the  day  of 

188      ,  at  ] 

Sworn  at,  &c. 

G.H. 
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».  77i  No.  I  la 

Affidavit  of  Trustee  under  Sect.  50  (6). 

(JitU.) 

I,  G,H.,  the  trustee  of  the  property  of  the  said  A.R,  a 
bankrupt,  make  oath  and  say  : — 

1.  That  I  believe  that  L,M,,  of  ,  hath  in 
his  possession  or  power  as  [here  set  out  the  capacity  » 
which  the  person  stands  to  the  bankrupt"]  certain  moneys 
[and  securities]  belonging  to  the  bankrupt,  that  is  to  say, 
[here  set  out  and  describe  the  particular  moneys  and 
securities]. 

2.  That  on  the  day  of  188  ,  I 
did  apply  personally  to  the  said  Z.  J/.,  to  pay  and  deliver 
to  me  the  said  moneys  and  securities,  and  that  he  did 
not  then,  nor  has  he  since  paid  or  delivered  to  me  the 
same  [or  That  I,  on  the                day  of 

posted  a  letter  to  the  said  L,M,^  addressed  to  him  at 

,  calling  upon  him  to,  &c.,  and  that  on 
the  day  of  1 88  ,  I  posted  another 

letter,  by  which  I  again  called  upon  him  to,  &c.,  and 
that  he  has  failed  to  pay  and  deliver  the  same]. 

3.  That  I  firmly  believe  that  the  said  L.Af.  is  not 
entitled  by  law  to  retain  such  moneys  [and  securities]  as 
against  the  bankrupt  or  against  me  as  the  trustee  of  the 
property  of  the  bankrupt 

Sworn  at,  &c 


r.78.  No.  III. 

Notice  of  Application  for  Committed  under  Sects.  18,  23. 

{TitU.) 
To 

Take  notice  that  CZ?.,  of  ,  will  on 

the  day  of  188    ,  at  o'clock 

in  the  noon,  apply  to  this  Court  for  an  order 

for  your  committal  to  prison  for  contempt  of  this  Court, 
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you  having  disobeyed  the  order  of  this  Court  made  on  the 
day  of  i88    ,  [here  set  out  order].    And 

further  take  notice  that  you  are  required  to  attend  the 
Court  on  such  day  at  the  hour  before  stated,  to  show 
cause  why  an  order  for  your  committal  should  not  be 
made. 

Dated 

R^strar. 


No.  112.  r.  78. 

Order  of  Committal  under  Sect.  18  or  23. 

{Title.) 
Whereas  by  an  order  of  this  Court  made  on  the 

day  of  188      [here  recite 

the  order].    Now    upon    the    application  of    C/?.,  of 

,  and  upon  hearing  A.B.  (or,  as  the 
case  may  be\  [or  if  he  does  not  appear\  reading  the  affi- 
davit of  [here  insert  name  and  description  of  person  by 
whom  the  order  was  served  on  A.B,\  and  upon  reading 
the  affidavit  of  [enter  evidence],  the  Court  being  of 
opinion  that  the  said  A,B.  has  been  guilty  of  a  con- 
tempt of  this  Court  by  his  disobedience  of  the  said 
order,  it  is  ordered  that  the  said  A.B.  do  stand  com- 
mitted to  [here  insert  prison]  for  his  said  contempt 

Dated 

By  the  Court, 

R^strar. 


No.  113.  ff.  78. 

Notice  of  Application  for  Committal  under  Sect.  24. 

{TitU.) 

To  the  said  A.B.,  bankrupt 

Take  notice  that  the  trustee  [or  official  receiver]  of 
the  property  of  the  said  bankrupt  will  on  thq 
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day  of  1 88    ,  at  o'clock  in  the 

noon,  apply  to  this  Court  for  an  order  for  your 
committal  to  prison  for  contempt  of  this  Court,  you 
having  failed  to  perform  the  duty  imposed  on  you  by  the 
twenty-fourth  section  of  the  said  Act  [Aere  set  out  the 
duty  he  lias  failed  to  perforni\.  And  further  take  notice 
that  you  are  required  to  attend  the  Court  on  such  day 
at  the  hour  before  stated  to  show  cause  why  an  order  for 
your  committal  should  not  be  made 

Dated 

Registrar. 


r.  77.  No.  1 1 4. 

Affidavit  of  Person  interested  in  a  Composition  far 

Committal. 
(TitU,) 
In  the  matter  of  a  composition  made  by  A,B,y  of 
I,  /^  J/.,  of  make  oath  and  say  : — 

1.  That  of  was  by  an  order  of 
this  Court  made  on  the  day  of  188, 
ordered  to  [here  set  out  the  order], 

2.  That  a  copy  of  the  said  order  was  duly  ser\'ed  on 
the  said 

3.  That  the  said  has  failed  to  obey  such  order. 

Sworn  at,  &c. 

KM. 


r.  77-  No.  115. 

Affidavit  for  Immediate  Committal  under  Sect.  102  (6)l 

{Title) 
I,  F.M.,  of  make  oath  and  say  : — 

I.  That  GJI.  of  was  by  an  order  of  the 

[Board  of  Trade]  made  on  the  day  of 

188    ,  ordered  to  [here  set  out  order]. 
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2.  That  [a  copy  of]  the  said  order  was  duly  served  on 
the  said  G.H, 

3.  That  the  said  G.H.  has  failed  to  obey  the  order. 

Sworn,  &c 


No.  116.  r.  78. 

Notice  of  Application  for  Committal  under  Sect.  50  (6). 

{TitU). 

To  l/ure  insert  name^  address^  and  description  of  the 
person  to  whom  tlie  notice  is  to  be  sent]. 

Take  notice  that  the  trustee  [or  official  receiver]  of  the 
property  of  the  said  bankrupt  will  on  the  day  of 

188     ,  at  o'clock  in  the  noon, 

apply  to  this  Court  for  an  order  for  your  committal  to 
prison  for  contempt  of  this  Court,  you  having  failed  to 
pay  and  deliver  to  him  certain  moneys  [and  securities] 
belonging  to  the  bankrupt  in  your  possession  or  power  as 
[Aere  state  whether  as  Treasurer^  Banker^  &c\  that  is  to 
say  \here  set  out  and  describe  the  particular  moneys  and 
securities].  And  further  take  notice  that  you  are  required 
to  attend  the  Court  on  such  day  at  the  hour  before  stated 
to  show  cause  why  an  order  for  your  committal  should 
not  be  made. 

Dated 

Registrar. 


No.   117.  r.  78. 

Order  of  Committed  under  Sect.  24, 

{Title.) 
Upon  the  application  of  the  trustee  [^r  official  receiver] 
of  the  property  of  the  bankrupt  [or  debtor],  and  upon 
hearing  the  bankrupt  [or  if  lu  does  not  appear\  and  read- 
ing the  affidavit  of  [fiere  insert  name  and  description  of 
person  by  w/iom  t/te  notice  to  shew  cause  was  served]  and 


i 
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upon  reading  the  affidavit  of  \enter  evidence]^  the  Court 
being  of  opinion  that  the  bankrupt  has  been  guilty  of 
contempt  of  this  Court  by  having  failed  to  [here  follow 
t/u  notice],  it  is  ordered  that  the  said  bankrupt  do  stand 
committed  to  [here  insert  prison]  for  his  said  contempt 

Dated 

By  the  Court, 

Registrar. 


r.  78.  No.  118. 

Order  of  Cofnmittal  under  Sect.  50  (6). 

{TitU.) 

Upon  the  application  of  the  trustee  of  the  property  of 
the  bankrupt,  and  upon  hearing  L.M.  [or  if  L.M.  does 
not  appear],  and  reading  the  affidavit  of  [here  insert  name 
and  description  of  person  by  whom  the  notice  to  shew  cause 
was  served]  and  upon  reading  the  affidavit  of  [enter 
evidence]  the  Court  being  of  opinion  that  L.M.  has  been 
guilty  of  a  contempt  of  this  Court  by  having  failed  to  pay 
and  deliver  to  the  said  trustee  certain  money's  [and 
securities]  [here  follow  the  notice],  and  that  the  said  L.M, 
do  stand  committed  to  [here  insert  prison]  for  the  said 
contempt 

Dated 

By  the  Court, 


r.75.  No.  119. 

Warrant  of  Committal  for  Contempt, 

{Title.) 

To  X»  K,  officer  of  this  Court  [or  where  warrant  issues 
from  a  County  Court,  To  the  High  Bailiff  and    others 
the  Bailiffs  of  the  said  Court]  and  to  the  Governor  or 
Keeper  of  the  [here  insert  the  prison]. 
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Whereas  by  an  order  of  this  Court  bearing  date  the 
day  of  188    ,  it  was  ordered 

that  the  said  debtor  \pr  LM.  of  ]  should 

stand  committed  for  contempt  of  this  Court. 

These  are  therefore  to  require  you  the  said  X.  Y,  [or 
High  Bailiffs,  Bailiffs],  and  others,  to  take  the  said  A,B. 
[or  L.M.]  and  to  deliver  him  to  the  Governor  or  Keeper 
of  the  above-named  prison,  and  you  the  said  Governor  or 
Keeper  to  receive  the  said  A.B.,  and  him  safely  to  keep 
in  the  said  prison  until  such  time  as  this  Court  shall  order. 

Dated 

By  the  Court, 

Registrar. 


No.  120.  r.  75. 

Warrant  to  apprehend  a  Person  summoned  under  Sect,  24.*  *  This  should 

(TitU.)  ^  "'<"'• 

To  X,  Y.  and  his  assistants  of  this  Court  [or  where 
warrant  issues  from  a  County  Courts  To  the  High  BailifT 
and  others  the  Bailiffs  of  the  said  Court]. 

Whereas  by  summons  or  subpoena  dated  the 
day  of  188    ,  and  directed  to  the  said  A.B. 

of  [or  to  F.M.  of  ]i  he  was  required 

personally  to  be  and  appear  on  the  day 

of  instant,  at  o'clock  in  the 

noon  at  this  Court,  to  be  examined ;   and  which  said 
summons  or  subpoena  was  afterwards  on  the 
day  of  188       ,  as  hath   been  proved 

upon  oath,  duly  served  upon  the  said  , 

and  a  reasonable  sum  was  tendered  him  for  his  expenses. 
And  whereas  the  said  having  no  lawful 

impediment  made  known  to  or  allowed  by  this  Court 
hath  not  appeared  before  me  as  by  the  said  summons  or 
subpoena  he  was  required,  but  therein  has  wholly  made 
default  These  are  therefore  to  will,  require,  and 
authorise  you  and  every  of  you  to  whom  this  warrant 
is  directed,  immediately  upon  receipt  hereof,  to  take  the 
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said  and  bring  him  before  this  Court 

on  the  day  of  in  order  to  his 

being  examined  as  aforesaid,  and  for  your  so  doing  this 
shall  be  your  sufficient  warrant 

Dated 

By  the  Court, 

Registrar. 


No.  121. 

Order  for  Discharge  from  Custody  on  Contetnpt. 

(TitU.) 

Upon    application    made    this  day 

of  for  A,B.y  who  was  committed  to  prison 

for  contempt  by  order  of  this  Court,  dated  the 
day  of  188      ,  and  upon  reading  his  affi- 

davit showing  that  he  has  cleared  [or  is  desirous  of 
clearing]  his  contempt  and  has  paid  the  costs  occasioned 
thereby,  and  upon  hearing  the  trustee  [or  official  trustee] 
[or  CD,  of  ],  it  is  ordered  that  the 

governor  or  keeper  of  [here  insert  name  of  prison\  do 
discharge  the  said  A,B.  out  of  his  custody,  as  to  the  said 
contempt. 

Dated 

By  the  Court, 

Registrar. 


No.  122. 

Order  to  Postmaster-General  under  Section  26. 

(TitU.) 

Upon  the  application  of  G,H,,  of  ,  the 

official  receiver  [or  the  trustee]  of  the  property  of  the 
above  debtor,  it  is  ordered  that  for  a  period  of  three 
months  from  [fiere  insert  the  date"]  all  post  letters  directed 
or  addressed  to  the  said  debtor  at  [here  insert  tke  full 
address  or  addresses']  shall  be  redirected,  sent,  or  delivered 
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by  the  Postmaster-General  or  officers  acting  under  him 
to  the  said  official  receiver  \or  trustee]  at  \pr 

otherwise  as  the  Court  may  direct],  and  that  a  sealed 
duplicate  of  this  order  be  forthwith  transmitted  by  the 
[official  receiver]  trustee  to  the  Postmaster-General,  or 
officers  acting  under  him. 

Dated 

By  the  Court, 

Registrar. 


No.  123. 

Certificate  to  Speaker  of  tJie  House  of  Commons  under 

Section  33. 

(  Title.) 

In  the  matter  of  the  said  A.B.,  of  ,  a  bankrupt. 

It  is  hereby  certified  by  this  Court  to  the  Right 
Honourable  the  Speaker  of  the  House  of  Commons  that 
the  said  A,B,^  being  a  Member  of  the  Commons  House 
of  Parliament,  was  by  an  order  made  by  this  Court  on 
the  day  of  188 

adjudged  a  bankrupt  And  that  although  six  months 
have  expired  since  the  date  of  the  said  order  of  adjudica- 
tion was  made,  the  said  order  of  adjudication  hath  not 
been  annulled,  nor  have  the  debts  of  the  creditors  who 
proved  debts  under  the  bankruptcy  been  fully  paid  or 
satisfied. 

Certified  under  the  seal  of  the  Court  this  day 

of  188      . 

By  the  Court, 

Registrar. 


No.  124.  r.84. 

Issues  of  Fact  for  Trial  by  fury  (High  Court). 

(TitU.) 
On   the  application  of  and   on 

hearing  it  is  ordered  that  the  following 
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issues  of  fact  be  tried  before  and  a 

jury  at  [add  any  other  necessary  directians\ 

Issues. 


I. 
2. 


Dated 


By  the  Court, 

R^strar. 


r.  205. 


No.  125. 

Bankruptcy  Notice  Book  to  be  kept  by  the  Bank- 
ruptcy Registrars  in  the  High  Court  or  a 
Registrar  of  a  County  Court. 


No. 


Debtor. 


Creditor. 


When  Filed. 


Solicitor. 


ResultofNotke 
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f-204. 


r.  153  (3). 


r.  185. 


f.  157  (2). 


No.  127. 

Bankruptcy  Notices  for  "  London  Gazette.' 

The  Bankruptcy  Act,  1883. 

(i.)  Receiving  Orders. 


Debtor'* 
Name. 


Address. 


Descrip< 
tion. 


Court. 


Number 

of 
Matter. 


Date  of 
Order. 


Date<^ 
Petition. 


Date  of 
Pobtic 

ExamiM- 
tioQ. 


(2.)  First  Meetings, 


Debtor's 
Name. 

Address. 

Descrip- 
tion. 

Court. 

Number. 

Date  of 

Meeting. 

Hour. 

Place. 

(3.)  Adjudications, 


Debtor's 
Name. 


Address.    "^^^ 
tion. 


Court. 


Num- 
ber. 


Date  of 
Order. 


Date  of 
Peti- 
tion. 


Name  of 

Trustee 

(if  ap. 

pointedX 


Addrt^ 
Treosc. 


u  161  (2).       (4-)  Orders  on  Application  to  approve  Composition  or  Schetnc 


Debtor's 
Name. 

Address. 

Descrip- 
tion. 

Court. 

Number. 

Date  of 
Order. 

Kamrr  c^ 

Scheme  CR- 

CompcMacioa 

sanctioned  cr 

Ordermade. 

- 
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(SO 

Notice 

of  Intended  Dividends. 

Debtor's 
Name. 

Address. 

Descrip- 
tion. 

Court. 

Number. 

Last 

Da^  for 

receiving 

Names. 

Name  of 
Trustee. 

Addms. 

r.  17510. 


(6.)  Notice  of  Dividend. 


Debtor's 
Name. 


Address. 


Descrip- 
tion. 


Court. 


Number. 


Amount. 


r.  175  (4). 


When 
payable. 


Wher« 
payable. 


(7.)  Application  for  Discharge. 


Debtor's  Name. 


Address. 


Description. 


Court.  Number. 


r.  178. 


Dav  fixed  for 
Hearing. 


(8.)  Adjudications  Annulled, 


r.  158. 


Debtor's 
Name. 


Address. 


Descrip* 
tion. 


Court. 


Number. 


Date  of 

Adjudica* 

tion. 


Date  of 

Annul- 

ment. 


Grounds 
of  Annul- 
ment. 


z  z 
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r.  3i9u 


(9l)  Afpcintwtemts  of  Trustees. 


Debtor's  If  J 


Dmie  of  CcTtificttc 
of  AppoisOBcsL 


r.  i8a 

*  Should  be  10 


(9.*)  Orders  made  on  Application  for  Discharge. 


r.  15  (2). 


Debtor's 


Add 


Descrip- 

tioa. 


!  Court. 


Nonbcr. 


Date  of 
Order. 


Natore  af 
Order 
maiV, 


Pursuant  to  the  Act  and  Rules,  notices  to  the  above 
effect  have  been  received  by  the  Board  of  Trade. 

A£.  [Secretary,  or  as  tfu  case  may  be\ 


No.  128. 
Memorandum  of  Advertisement  or  Gazetting, 

(TitU.) 


Name  of  Paper. 


"  London  Gazette," 
[or    "  Leeds 
Mercury."] 


Date  of  Issue. 


I  February 
1884 


Date  of  Filing. 


5  February 
1884 


Nature  of  OrOsr, 


ReceiTingOrc  :f^ 
{or  Notice  - 
Dividend]. 


(Signed) 


A,B.^  Registrar. 


December  i,  1883. 


SELBORNE,  C. 

I  concur, 

J.  CHAMBERLAIN, 
President  of  the  Board  of  Trace 


Additional  Rule,  1883.  34 * 

General  Rule  additional  to  the  Bankruptcy  Rules,  1 883, 
madepursuanttosection  i27oftheBankruptcy  Act,  1883. 

Any  matter  or  application  pending  before  a  registrar 
which,  under  the  Bankruptcy  Act,  1883,  or  the  Bank- 
ruptcy Rules  for  the  time  being  in  force  under  that  Act, 
a  registrar  has  jurisdiction  to  determine  shall  be  ad- 
journed to  be  heard  before  the  Judge,  if  the  Judge  shall, 
either  specially  or  by  any  general  direction  applicable  to 
the  particular  case,  so  direct. 

This  Rule  shall  come  into  operation  from  and  im- 
mediately after  the  31st  day  of  December  1883. 

Dated  the  31st  day  of  December  1883. 

(Signed)        SELBORNE,  C. 

J.  CHAMBERLAIN, 
President  of  the  Board  of  Trade. 


General  Rule  In  substitution  for  Rule  59  of  the 
Bankruptcy  Rules,  1883. 

Shorthand  Notes^  &c. 

59A.  Rule  59  of  the  Bankruptcy  Rules,  1883,  is  hereby 
annulled,  and  the  following  Rule,  which  may  be  cited  as 
Rule  S9A,  is  substituted  therefor  : — 

If  the  Court  shall  in  any  case,  and  at  any  stage  in  the 
proceedings,  be  of  opinion  that  it  would  be  desirable  that 
a  person  (other  than  the  person  before  whom  the  ex- 
amination is  taken)  should  be  appointed  to  take  down 
the  evidence  of  the  debtor,  or  of  any  witness  examined 
at  any  public  sitting  or  private  meeting  under  the  Act, 
in  shorthand  or  otherwise,  it  shall  be  competent  for  the 
Court  to  make  such  appointment;  and  every  person  so 
appointed  shall  be  paid  a  sum  not  exceeding  one  guinea 
a  day,  and  where  the  Court  appoints  a  shortliand  writer 
a  sum  not  exceeding  %d.  per  folio  of  90  words  for  any 
transcript  of  the  evidence  that  may  be  required,  and  siich 
sums  shall  be  paid  by  the  party  at  whose  instance  the 
appointment  was  made,  or  out  of  the  estate,  as  may  be 
directed  by  the  Court. 

(Signed)         SELBORNE,  C 

I  concur,        J.  CHAMBERLAIN, 

President  of  the  Board  of  Trade, 
February  4,  1 884. 


ORDERS  UNDER  THE  BANKRUPTCY  ACT, 

1883. 


[Orders  under  s.  p/.] 

I,  the  Right  Honourable  Roundell,  Earl  of  Selbome, 
Lord  High  Chancellor  of  Great  Britain,  by  virtue  of  the 
94th  section  of  the  Bankruptcy  Act,  1883,  and  all  other 
powers  enabling  me  in  that  behalf,  do  hereby  order  that 
on  and  after  the  ist  day  of  January  1884,  until  further 
order,  all  matters  pending  in  the  London  Bankruptcy 
Court  at  the  commencement  of  the  said  Act,  and  all 
matters  which  would  have  been  within  the  exclusive 
jurisdiction  of  the  London  Bankruptcy  Court  if  the  said 
Act  had  not  passed,  and  all  matters  in  respect  of  which 
jurisdiction  is  given  to  the  High  Court  by  the  said  Act, 
shall  be  ordinarily  transacted  and  disposed  of  by  or  under 
the  direction  of  the  Honourable  Mr.  Justice  Cave,  one  of 
the  Judges  of  Her  Majesty's  High  Court  of  Justice  ;  and 
that  the  said  Honourable  Mr.  Justice  Cave  shall,  on  and 
after  the  day  aforesaid,  and  until  further  order,  be  the 
Judge  assigned  for  that  purpose  pursuant  to  the  said 
Act 

The  1st  day  of  Januaiy  1884. 

(Signed)       SELBORNE,  C 
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I,  the  Right  Honourable  Roundell,  Earl  of  Selbome, 
Lord  High  Chancellor  of  Great  Britain,  by  virtue  of  the 
94th  section  of  the  Bankruptcy  Act,  1 883,  and  all  other 
powers  enabling  me  in  that  behalf,  do  hereby  direct  that 
on  and  after  the  ist  day  of  January  1884  all  matters 
pending  in  the  London  Bankruptcy  Court  at  the  com- 
mencement of  the  said  Act,  and  all  matters  which  would 
have  been  within  the  exclusive  jurisdiction  of  the  London 
Bankruptcy  Court  if  the  said  Act  had  not  passed,  and  all 
matters  in  respect  of  which  jurisdiction  is  given  to  the 
High  Court  by  the  said  Act,  shall  be  assigned,  until 
further  order,  to  the  Queen's  Bench  Division  of  the  High 
Court  of  Justice. 

The  1st  day  of  January  1884. 


(Signed)        SELBORNE,  C. 


{Order  under  s.  loj.] 


I,  the  Right  Honourable  Roundell,  Earl  of  Selborne, 
Lord  High  Chancellor  of  Great  Britain,  by  virtue  of  the 
103rd  section  of  the  Bankruptcy  Act,  1883,  and  all  other 
powers  enabling  me  in  that  behalf,  do  hereby  order  that 
on  and  after  the  istday  of  January  1884  the  jurisdiction 
and  powers  under  the  fifth  section  of  the  Debtors  Act, 
1869,  now  vested  in  the  High  Court  of  Justice  shall  be 
assigned  to  and  exercised  by  the  Judge  to  whom  Bank- 
ruptcy business  is  assigned  ;  and  do  further  order  that 
the  said  jurisdiction  and  powers  shall  be  delegated  to 
and  exercised  by  the  Bankruptcy  Registrars  of  the  High 
Court,  subject  to  an  appeal  by  any  person  affected  by 
any  order  or  decision  of  such  Registrars  to  the  Judge  to 
whom  Bankruptcy  business  is  assigned :  Provided  that  if 
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any  case  shall  appear  to  the  Bankruptcy  Registrar  to  be 
one  for  committal  he  shall  adjourn  the  same  to  be  heard 
before  the  Judge  to  whom  Bankruptcy  business  is 
assigned. 

The  1st  day  of  January  r884. 

(Signed)        SELBORNE,  C 


[Order  under  s.  ijj,  trans/erring-  certain  officers  from  ik 
London  Bankruptcy  Court  to  t/te  Board  of  Trade.] 


[Order  under  s.  IJS-] 


By  virtue  and  in  exercise  of  the  power  given  by  the 
135th  section  of  the  above-mentioned  Act,  I,  the 
Honourable  Sir  Lewis  William  Cave,  the  Judge  of  tbe 
High  Court  of  Justice  to  whom  Bankruptcy  business  is 
assigned,  hereby  authorise  and  appoint  Samuel  Radness 
Stockton,  George  Falkner,  Henry  Alfred  Stacey,  William 
Notson,  Thomas  Smith,  Henry  Wright,  Henry  Perkins. 
Edward  Grainger  Austin,  Frederick  Plaskete  Brown,  ano 
Richard  Humphris,  officers  attached  to  the  said  High 
Court  in  Bankruptcy,  to  be  persons  before  whoit 
affidavits,  affirmations,  and  declarations,  to  be  used  in  ^ 
bankruptcy  court,  may  be  sworn,  taken,  or  made. 

The  1st  day  of  January  1884. 

(Signed)        LEWIS  W.  CAVE 
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\Prder,  under  Rule  6  and  Additional  Rule  i88j,  limi- 
ting the  Jurisdiction  of  the  Registrars  of  the  High 
Court  and  regulating  Adjournments  from  them  to  the 
Judge,'] 

I,  the  Honourable  Lewis  William  Cave,  one  of  the 
Justices  of  the  High  Court  of  Justice,  being  the  Judge 
assigned  in  pursuance  of  the  94th  section  of  the  Bank- 
ruptcy Act,  1883,  to  transact  and  dispose  of  matters  in 
bankruptcy,  do  hereby  by  virtue  of  the  said  Act  and  of 
the  Bankruptcy  Rules,  1883,  and  of  all  other  general 
rules,  orders,  and  powers  enabling  me  in  that  behalf 
direct  as  follows  : — 

1.  On  and  after  the  ist  day  of  January  1884,  until 
further  order,  the  Registrars  in  Bankruptcy  of  the  High 
Court  shall  hear  and  determine  at  the  Bankruptcy  Build- 
ings, Lincoln's  Inn  Fields,  the  following  matters  and 
applications  which  by  the  said  Rules  are  directed  to  be 
heard  and  determined  in  open  court,  that  is  to  say : — 

(a.)  The  public  examination  of  debtors ; 

(jb,)  Applications  to  approve  a  composition  or  scheme 

of  arrangement ; 
(r.)  Applications  for  orders  of  discharge  or  certificates 

of  removal  of  disqualifications. 

2.  On  and  after  the  ist  day  of  January  1884,  ^^til 
further  order,  the  Registrars  in  Bankruptcy  of  the  High 
Court  shall  hear  and  determine  at  the  Bankruptcy 
Buildings,  Lincoln's  Inn  Fields,  all  matters  and  applica- 
tions which  by  virtue  of  the  said  Rules  may  be  heard  and 
determined  in  chambers,  except  the  following  matters 
and  applications,  that  is  to  say  : — 

(a)  Applications  by  a  creditor  for  leave  to  commence 

any  action  or  other  legal  proceedings  under 

section  9. 
(*.)  Deciding  on  the  validity  of  an  objection  by  the 

Board  of  Trade  to  the  appointment  of  a  trustee 

under  section  2 1 . 
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{c)  Applications  by  a  trustee  for  leave  to  disclaim  a 

lease  under  section  55. 
{d,)  Applications  for  an  order  rescinding  any  contract 

made  with  the  bankrupt  under  section  55. 
{e,)  Opposed    application    for  a  vesting  order  under 

section  55. 
(/)  Special  cases  stated  for  the  opinion  of  the  High 

Court  under  section  97. 
(^.)  Applications    to    transfer  actions   under  section 

102  (4.) 
{h.)  Applications  by  the  Board  of  Trade  under  section 

102  (s.) 
(f .)  Applications  by  a  trustee  for  leave  to  commence  an 

action  in  the  names  of  the  trustee  and  of  the 

bankrupt's  partner  under  section  113. 
(k.)  Applications  for  the  approval  or  for  the  amend- 
ment of  issues  of  fact  to  be  tried  by  a  jury  under 

Rule  84. 
(/.)  Applications  for  direction  as  to  the  trial  of  issues  of 

fact  under  Rule  86  ;  and 
{m,)  Applications  for  directions  as  to  the  trial  of  actions 

brought  by  a  trustee  under  Rule  91. 

3.  Any  matter  or  application  which  a  Registrar  has 
jurisdiction  to  hear  and  determine  under  the  abox-e- 
mentioned  Act  and  the  general  Rules  made  in  pursuance 
thereof,  and  this  order,  or  any  of  them,  except  judgment 
debtors  summonses  under  section  5  of  the  Debtors  Act. 
1869,  shall  be  adjourned  to  be  heard  before  the  Judge  in 
open  court ; — 

{a.)  If  all  the  contending  parties  require  the  matter  or 
application  to  be  so  adjourned  ; 

(d.)  If  any  of  the  contending  parties  require,  or  in  the 
case  of  an  ex  parte  motion,  if  the  applicant 
requires  the  matter  or  application  to  be  so  ad- 
journed, and  the  Registrar  is  of  opinion  that  it 
involves  a  question  of  difficulty  on  the  ground 
of  novelty  or  otherwise. 
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4.  Where  any  matter  or  application  is  adjourned  to  be 
heard  by  the  Judge,  the  Registrar  shall  certify  to  the 
Judge  whether  the  matter  or  application  is  adjourned  at 
the  request  of  all  or  of  some  and  which  of  the  parties, 
and  in  the  latter  case  the  Registrar  shall  also  state 
shortly  the  question  of  difficulty  involved. 

5.  Where  any  matter  or  application  is  so  adjourned  by 
a  Registrar  sitting  in  open  Court  it  shall  be  adjourned  to 
be  heard  by  the  Judge  in  open  Court  Where  any 
matter  or  application  is  so  adjourned  by  a  Registrar 
sitting  in  chambers,  it  shall,  if  any  of  the  contending 
parties,  or  in  the  case  of  an  ex  parte  motion,  if  the  ap- 
plicant so  requires,  be  adjourned  to  be  heard  by  the 
Judge  in  open  Court ;  but  otherwise  it  shall  be  adjourned 
to  be  heard  by  the  Judge  in  chambers. 

The  i^t  day  of  January  1884. 

(Signed)        LEWIS  W.  CAVE. 
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Regulations  for  the  conduct  of  business  in  Bankruptry 
before  the  Judge,  and  for  the  hearing  of  Appeals  arc 
Adjourned  Summonses  under  the  fifth  section  of 
the  Debtors  Act,  1 869. 

1.  All  matters  and  applications  in  Bankruptcy  which 
by  the  Act  or  the  Rules,  or  the  general  or  special  direc- 
tions of  the  Judge,  are  to  be  heard  before  him,  except 
matters  and  applications  adjourned  by  a  Registrar  to  be 
heard  by  the  Judge  in  chambers,  will  be  heard  in  open 
Court  unless  otherwise  ordered. 

2.  The  Judge  will  sit  in  open  Court  at  the  Ro>-al 
Courts  of  Justice  on  every  Monday  during  the  sittings  of 
the  High  Court,  unless  notice  to  the  contrary  is  given, 
and  if  the  business  set  down  for  any  Monday  is  not  dis- 
posed of  on  that  day  the  Judge  will  sit  on  the  following 
Tuesday  for  the  purpose  of  completing  such  business 

3.  All  matters  and  applications  for  hearing  before  the 
Judge  in  open  Court,  except  ex  parte  motions,  shall  be 
set  down  in  a  list  to  be  kept  at  the  office  of  the  Senior 
Registrar,  and  will  be  heard  in  the  order  in  which  the}- 
are  set  down  in  such  list  except  in  cases  of  emergenc}' 
or  for  any  other  sufficient  cause. 

4.  Ex  parte  motions  will  be  heard  immediately  on  the 
sitting  of  the  Court  before  all  other  matters  and  appli- 
cations, and,  in  case  of  emergency,  may  by  leave  of  the 
Judge  be  made  at  any  time  during  the  day. 

5.  The  hearing  of  applications  for  the  committal  of 
any  person  to  prison,  the  hearing  of  objections  by  the 
Board  of  Trade  to  the  appointment  of  a  Trustee,  and  the 
hearing  of  matters  and  applications  adjourned  by  a 
Registrar  to  be  heard  before  the  Judge  in  open  Court, 
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shall  tdk6  place  on  such  Monday  during  the  sittings  as 
the  Registrar  shall  appoint,  or  so  soon  thereafter  as  the 
matter  or  application  can  be  heard. 

6.  Every  notice  of  motion  to  be  heard  before  the 
Judge  shall  name  some  Monday  during  the  sittings  for 
hearing  the  motion,  and  such  motion  will  be  heard  on 
the  Monday  so  named,  or  so  soon  thereafter  as  the  mo- 
tion can  be  heard. 

7.  The  Judge  will  sit  in  chambers  at  the  Bankruptcy 
Buildings,  Lincoln's  Inn  Fields,  On  every  Saturday 
during  the  sittings  of  the  High  Court  (unless  notice  to 
the  contrary  is  given)  for  the  purpose  of  hearing  matters 
and  applications  adjourned  by  the  Registrars  to  be 
heard  before  the  Judge  in  chambers,  and  also  for  the 
purpose  of  hearing  appeals  and  adjourned  summonses 
under  section  5  of  the  Debtors  Act,  1869.  In  case  of 
emergency  ex  parte  motions  may  also  be  made  before 
the  Judge  in  chambers. 

8.  All  such  matters,  applications,  appeals,  and  ad- 
journed summonses  for  hearing  before  the  Judge  in 
chambers  shall  be  set  down  not  later  than  i  o'clock  on 
the  previous  Friday  in  a  list  to  be  kept  at  the  office  of 
the  Senior  Registrar,  and  will  be  heard  in  the  order  in 
which  they  are  set  down  in  such  list. 

9.  In  the  ensuing  Hilary  Sittings  (except  in  cases  of 
emergency  with  respect  to  which  such  arrangements  as 
may  be  necessary  will  be  made  by  a  Judge  to  be  named 
for  that  purpose  by  the  Lord  Chancellor  under  the  Act) 
the  Judge  will  not  sit  in  open  Court  until  Monday  the 
1 8th  of  February,  nor  in  chambers  until  Saturday  the 
1 6th  of  February.  Appeals  from  County  Courts  stand- 
ing for  hearing  will  be  heard  on  Monday  and  Tuesday, 
the  1 8th  and  19th  of  February,  and  on  every  subsequent 
Monday  and  Tuesday  during  Hilary  Sittings,  such 
appeals  shall  be  set  down  for  hearing  in  the  Senior 
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Registrar's  list  of  matters  and  applications  for  hearicg 
by  the  Judge  in  open  Court,  and  will  be  heard  in  the 
order  in  which  they  are  so  set  down.  Appeak  now 
standing  for  hearing  shall  forthwith  be  set  down  by  the 
clerk  in  charge  of  such  list  for  hearing  on  Monday,  the 
1 8th  February. 

10.  These  regulations  shall  come  into  operation  iim 
and  immediately  after  the  date  hereof. 

Dated  the  7th  day  of  January  1884. 

(Signed)  LEWIS  W.  CAVE 


I,  Roundell,  Earl  of  Selbome,  Lord  High  Chancellor 
of  Great  Britain,  by  virtue  of  the  94th  section  of  the 
Bankruptcy  Act,  1883,  and  all  other  powers  enabling  mc 
in  that  behalf,  do  hereby  order  that  during  the  absence 
on  the  circuit,  commencing  on  the  nth  day  of  January 
next,  of  the  Honourable  Mr.  Justice  Cave,  all  the  matters 
in  the  said  94th  section  mentioned  may  be  transacted 
and  disposed  of  by  or  under  the  direction  of  the  Honour- 
able Mr.  Justice  Mathew,  one  of  the  Justices  of  the  Queen's 
Bench  Division  of  the  High  Court  of  Justice,  and  that 
the  said  Honourable  Mr.  Justice  Mathew  shall  be  the 
Judge  of  the  High  Court  named  for  that  purpose. 

The  7th  day  of  January  1884. 

(Signed)  SELBORNE,  C 


GENERAL  RULES  AS  TO  ADMINISTRATION 

ORDERS 

Under  Section  122  of  the  Bankruptcy  Act,  1883. 


//  is  ordered  as  follows : — 

1,  A  debtor  desiring  to  obtain  an  administration  order 
under  section  122  of  the  Act  shall  file  with  the  Registrar 
of  the  Court  a  request  in  writing  according  to  the  form 
in  the  Appendix  hereto 

When  the  debtor  is  illiterate  and  unable  to  fill  up  such 
request  the  Registrar  or  his  clerk  shall  fill  up  the  same 
from  the  information  given  by  such  debtor. 

2,  When  a  debtor  forthwith  after  a  judgment  has  been 
obtained  against  him  alleges  that  he  is  unable  to  pay  the 
amount  of  the  judgment  forthwith  and  that  his  whole 
indebtedness  amounts  to  a  sum  not  exceeding  50/.,  all 
proceedings  upon  such  judgment  shall  be  stayed  for  such 
time  as  the  Court  may  direct  to  enable  the  debtor  to  file 
a  request  pursuant  to  the  last  preceding  Rule.  If  the 
debtor  does  not  file  his  request  within  the  time  directed, 
or  such  extended  time  as  may  be  allowed  by  the  Judge 
or  Registrar,  the  plaintiff  may  upon  giving  two  days' 
notice  in  writing  to  the  debtor  and  to  the  Registrar  of 
the  Court  apply  to  the  Registrar  for  an  order  for  pay- 
ment, and  thereupon  the  Registrar  may  make  such  order 
as  if  such  allegation  had  not  been  made. 

3,  Upon  a  request  being  filed  the  Registrar  shall  as 
soon  as  may  be  send  a  notice  according  to  the  form  in 
the  Appendix  hereto  to  all  the  creditors  scheduled  by 
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the  debtor  of  the  day  and  hour  when  the  debtor's  appli- 
cation will  be  heard,  such  notice  shall  be  sent  by  post 
ten  clear  days  before  the  day  appointed  for  hearing  the 
application. 

The  Registrar  shall  also  in  like  manner  send  notice 
to  the  debtor  according  to  the  form  in  the  Appendix 
hereto. 

4,  Any  creditor  to  whom  the  notice  of  the  application 
has  been  sent,  and  who  desires  to  object  to  any  debt 
scheduled  by  the  debtor,  must  send  notice  thereof  to  the 
Registrar  of  the  Court  and  to  the  debtor  and  the  creditor 
whose  claim  is  objected  to  five  clear  days  before  the  day 
fixed  for  the  hearing  of  the  application,  and  therein  he 
shall  state  the  grounds  of  his  objection.  Such  notice 
may  be  sent  by  post  The  Court  may,  if  it  sees  fit,  pro- 
ceed to  hear  the  objection  although  such  notice  has  not 
been  given. 

5,  Upon  the  application  coming  on  for  hearing  the 
course  of  proceedings  shall  be  as  follows : — 

(a.)  The  debtor  shall  attend  in  person  unless  the  judge 
otherwise  directs. 

(3.)  Any  creditor  whether  he  has  received  a  notice  of 
the  application  or  not  may  attend  the  hearing 
thereof  and  prove  his  claim. 

(r.)  All  claims  set  out  in  the  Schedule  shall  be  taken 
to  be  proved  unless  objected  to  by  a  creditor. 

(d.)  All  creditors  whose  claims  are  objected  to  either 
by  the  debtor  or  any  other  creditor  shall  prove 
their  claims  in  like  manner  as  upon  the  hearing 
of  an  ordinary  summons,  provided  that  the  judge 
may  in  his  discretion  direct  the  proof  of  any 
claim  to  be  adjourned  upon  any  terms  that  he 
may  think  fit,  and  may  thereupon  either  adjourn 
the  further  consideration  of  the  application  or 
proceed  to  determine  the  same,  in  which  latter 
case  such  claim,  if  and  when  proved,  shall  be 
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added  to  the  Schedule  of  creditors  who  have 
proved  their  debts. 

No  person  shall  be  entitled  to  have  any  ques- 
tion in  issue  determined  by  a  jury  unless  by 
order  of  the  judge. 

{e.)  The  debtor  shall  answer  all  questions  put  and  al- 
lowed by  the  Court. 

(/)  Any  creditor  who  has  proved,  and  by  leave  of  the 
Court  any  creditor  the  proof  of  whose  claim  has 
been  adjourned,  and  with  the  like  leave  any 
other  person  on  their  behalf,  shall  be  entitled 
to  be  heard  and  to  adduce  evidence. 

{g.)  In  determining  whether  the  debtor  shall  pay  his 
debts  in  full  or  to  any  less  extent  the  Court 
shall  take  into  consideration  the  circumstances 
under  which  the  indebtedness  was  incurred,  and 
particularly  whether  the  same  or  any  part  thereof 
was  incurred  by  means  of  fraud,  and  whether 
the  debtor  has  been  guilty  of  idleness,  impro- 
vidence, gambling,  or  intemperance. 

g.  When  an  administration  order  is  made  a  copy 
thereof  shall  be  sent  by  post  by  the  registrar  to  the 
debtor,  but  it  shall  not  be  necessary  to  prove  the  receipt 
thereof  by  the  debtor '  before  taking  any  proceedings 
upon  such  order. 

Notice  of  the  said  order  having  been  made  shall  be 
sent  to  each  creditor ;  such  notice  shall  be  sent  by  post 
and  shall  be  in  accordance  with  the  form  in  the  Appendix 
hereto. 

7.  Any  creditor  entitled  to  object  under  sub-section  1 1 
of  section  122  of  the  Act  must  give  notice  in  writing  to 
the  Registrar  of  his  objection  and  of  the  grounds  thereof, 
and  the  Registrar  shall  thereupon  name  a  day  when  such 
objection  may  be  heard.  An  application  to  allow  such 
objection  shall  be  heard  by  the  Court  ex  parte  in  the 
first  instance,  and  the  Court  may  dismiss  such  applica- 

A  A 
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tion,  or  it  may  direct  the  same  to  be  renewed  upon  notice 
being  given  to  such  persons  and  upon  such  terms  as  t: 
security  for  costs  and  otherwise  as  the  Court  may  think  fii 

8,  After  an  administration  order  has  been  made  r: 
creditor  to  whom  notice  of  hearing  of  the  application  hi^ 
been  duly  sent  under  rule  3,  shall  be  entitled  to  obje^n 
to  any  debt  scheduled,  or  to  the  manner  in  which  pay- 
ment is  directed  to  be  made  by  the  order,  unless  b: 
proves  to  the  satisfaction  of  the  Court  that  such  ncricc 
did  not  reach  him  and  that  he  has  not  received  reascr 
able  notice  of  the  proceedings  in  any  other  manner. 

No  creditor  shall  be  entitled  to  make  any  such  ob  ec- 
tion  after  the  expiration  of  two  calendar  months  from  ih. 
date  of  the  order. 

9,  Any  creditor  desirous  to  prove  a  debt  under  sub- 
sections  10  and  12  of  section  122  of  the  Act   shall  scr 
in  his  claim  in  writing  to  the  Registrar,  who  shall  theT^ 
upon  send  notice  to  the  debtor  of  the  same  according : 
the  form  in  the  Appendix  hereto. 

10,  If  the  debtor  does  not  appear  and  dispute  tb: 
claim  within  the  period  allowed  by  the  notice,  the  dai: 
shall  be  deemed  to  be  proved,  and  shall  be  added  to  th: 
Schedule  accordingly,  and  notice  thereof  shall  be  sent  :. 
the  creditor. 

11,  If  the  debtor  objects  to  the  claim  and  gives  not:' 
thereof  in  accordance  with  the  terms  of  the  notice,  th 
Registrar  shall  appoint  a  day  for  the  hearing  of  sl: 
objection  and  give  notice  thereof  to  both  parties. 

12,  The  Court  may,  if  it  think  fit,  or  the  majorit\' 
the  creditors  present  at  the  hearing  of  the  applicatk' 
who   may   have   proved   desire   it,    appoint,   subject  t 
removal  by  the  Court  at  any  time,  any  person  to  have  i> 
conduct  of  the  order. 
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It  shall  be  the  duty  of  any  person  so  appointed  to  take 
all  proper  proceedings  for  enforcing  the  terms  of  the 
order,  but  in  case  of  his  neglect  to  proceed  or  of  urgency 
any  creditor  may  take  them. 

13,  A  judgment  summons  shall  be  issued  without  fee 
and  be  served  personally  five  clear  days  before  the 
return  day  thereof,  and  all  proceedings  thereon  shall  be 
taken  in  like  manner  as  if  it  were  a  judgment  summons 
issued  in  an  action  in  the  County  Court,  except  that  the 
debtor  as  provided  by  the  statute  must  prove  that  he  has 
not  had  the  means  to  pay  the  sum  in  respect  of  which 
he  has  made  default ;  and  if  thereupon  the  Court  is 
satisfied  that  he  has  not  had  the  means  to  pay  the  sum 
in  respect  of  which  he  has  made  default,  the  Court  may 
direct  that  the  order  of  administration  shall  be  deemed 
to  have  been  suspended  during  the  period  covered  by 
such  default. 

14,  The  Court  may  from  time  to  time  suspend  the 
operation  of  any  order  or  vary  the  same  so  far  as  relates 
to  the  payment  and  the  amount  of  the  instalments 
ordered,  but  no  order  made  for  the  payment  of  any 
composition  shall  be  varied  or  set  aside,  unless  the  same 
has  been  obtained  by  fraudulent  representation  or  the 
amount  of  the  total  indebtedness  is  proved  to  exceed 
50/. 

15,  When  an  order  of  committal  is  made  upon  the 
hearing  of  any  judgment  summons,  and  the  execution  of 
such  order  is  suspended  for  a  specified  time  to  enable 
the  debtor  to  pay  the  amount  in  respect  of  the  nonpay- 
ment of  which  such  order  was  made,  the  order  of  adminis- 
tration for  payment  shall  be  also  suspended  during  such 
time. 

16,  In  calculating  the  amount  in  arrear  under  an  order 
of  administration  any  instalments  accruing  due  during 

A  A  2 
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the  period  for  which  such  order  has  been  suspended  shall 
not  be  reckoned  in  such  amount 

17.  All  persons  scheduled  as  creditors  under  sub-section 
12  of  section  122  of  the  Act  before  the  order  of  adminis- 
tration is  superseded  under  sub-section  13  of  the  Act 
shall  rank  pari  passu  inter  se^  subject  to  the  priorit) 
given  by  sub-section  12  to  those  creditors  who  are 
scheduled  as  having  been  creditors  before  the  date  cf 
the  order  of  administration,  but  no  payment  made  to 
any  such  creditor  by  way  of  dividend  or  otherwise  shal. 
be  disturbed  by  reason  of  any  subsequent  proof  by  any 
other  creditor  under  sub-section  12. 

18,  The  Registrar  shall  keep  account  of  the  moneys 
received  and  payments  made  under  any  administration 
order  in  such  manner  as  may  be  from  time  to  time 
directed  by  the  Commissioners  of  Her  Maje5t\i 
Treasury. 
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APPENDIX. 


I. 
Request  for  an  Order  of  Administration, 

Bankruptcy  Act,  1883,  Sec  122. 

No.  of  Plaint 

In  the  County  Court  of  holden  at 

Between  Plaintiff. 

and 

Defendant, 

I,  A,B.^  of,  &c,  the  above-named  defendant,  state  that 
a  judgment  was  obtained  against  me  in  this  action  on 
the  day  of  18      ,  for  the  sum 

of  £  ,  and  that  I  am  unable  to  pay  the 

amount  forthwith. 

I  am  indebted  to  the  several  persons,  including  the 
plaintiff  in  this  action,  mentioned  in  the  Schedule  hereto 
in  the  sums  set  opposite  their  names  not  exceeding  in 
the  whole  50/. 

I  hereby  request  that  an  order  may  be  made  for  the 
administration  of  my  estate  and  the  payment  of  my 
debts  under  the  122nd  section  of  the  Bankruptcy 
Act,  1883. 

Dated,  &c 

Schedule. 


Name  of  Creditor. 

Address. 

Description. 

Amount  of 
Debt. 

Note.— The 
judgment  debt 
must  be  in- 
serted as  weU 
as  all  other 
debts. 


N<^)TE.  — If  any  of  the  above  creditors,  in  addition  to  the  judgment 
rreditor,  have  sued  you  in  any  Court  you  must  produce  the  summons  oc 
^rder  in  each  case. 
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2. 

Notice  to  Debtor. 

Bankruptcy  Act,  1883. 

In  the  County  Court  of  holden  at  (SeaL) 

In  the  matter  of  an  application  for  an  administraticn 
order  against  of,  &c.  debtor. 

Take  Notice  that  your  application  for  an  adminis- 
tration order  under  section  122  of  the  Bankruptcy  Act, 
1883,  will  be  heard  at  the  County  Court  House  , 

in  the  county  of  ,  on  the  day  of 

18      ,  at  the  hour  of  in  the        noon. 

You  must  bring  with  you  to  the  Court  all  your  books 
of  account,  invoices,  papers,  summonses,  or  other  docu- 
ments relating  to  any  debts  owing  by  you. 

To  A,B,,  of  .    Dated 


Notice  to  Creditors, 

Bankruptcy  Act,  1883,  Sec  122. 

In  the  County  Court  of  holden  at  (Seal) 

In  the  matter  of  an  application  for  an  administration 
order  against  of,  &c.  debtor. 

Whereas  the  above-named  debtor  has  filed  a  request 
stating  that  a  judgment  has  been  obtained  against  him 
in  this  Court,  and  that  he  is  unable  to  pay  the  same 
forthwith,  and  alleging  that  he  is  indebted  to  you  and 
others  in  various  sums  amounting  in  all  to  the  sum  of 
£  (including  the  said   judgment  debt)   and   hai 

applied  for  an   administration  order  under  the   r22nc 
section  of  the  Bankruptcy  Act,  1883. 

This  is  to  give  you  notice  that  the  Court  will  proceed 
to  hear  and  determine  the  said  application  at  a  Court  to 
be  holden  at  the  County  Court  House  on  the 

day  of  ,18        ,  at  the  hour  of 

in  the  noon. 
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The  debtor  states  that  he  owes  you  the  sum  of 
£ 

A  list  of  creditors  with  the  amounts  stated  to  be 
respectively  owing  to  them  can  be  inspected  on  applica- 
tion at  the  Registrar's  office. 

If  you  wish  to  claim  more  than  the  sum  stated  to  be 
owing  to  you,  or  wish  to  be  heard  upon  such  application, 
you  must  attend  the  court  on  the  day  above  men- 
tioned. 

If  you  wish  to  object  to  the  debt  of  any  creditor 
named  in  the  list  you  must  give  notice  thereof  to  the 
Registrar  of  the  Court  and  to  the  debtor  and  such 
creditor  five  clear  days  before  the  day  fixed  for  the 
hearing  of  the  application. 

If  you  claim  more  than  the  amount  stated  to  be  due  to 
you,  you  should  bring  with  you  to  the  Court  any 
witnesses,  books,  &c.  necessary  to  prove  your  claim. 

Dated,  &c. 


4- 
Order  of  Administration, 

In  the  County  Court  of  holden  at  (Seal.) 

In  the  matter  of  an  administration  order  against  A,B.^ 

of,  &c.  debtor. 

The  day  of  18 

It  is  this  day  adjudged  that  the  above-named  debtor 
do  pay  the  several  debts  in  the  Schedule  hereto,  and  all 
others  now  due  and  which  may  hereafter  be  duly  proved 
under  this  order  in  respect  of  debts  now  incurred,  in  full 
(or  to  the  extent  of     s,  in  the  £). 

And  it  is  ordered  that  the  said  debtor  do  pay  to  the 
Registrars  of  the  Court      s.  for  every  days  until 

such  debts  shall  be  paid  in  full  (or  to  the  extent  of  s, 
in  the  £\  together  with  the  costs  of  this  administration , 
and  the  costs  of  AS.  (j/ie  plaintijj^  in  tlie  action  upon 
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which  tlu  order  of  administration  was  fnade\  and  it  i« 
directed  that  E,F.^  of,  &c.,  have  the  conduct  of  this  order. 

By  the  Court,  &c 

Here  follows  the  schedule  of  debts. 


S 
Notice  to  Creditors. 

In  the  County  Court  of  holden  at  (Seal 

No.  of  administration  order. 
In  the  matter,  &c.  debtor 

Take  notice,  that  the  Court  has  this  day  made  ar. 
administration  order  providing  for  the  payment  of  the 
debts  of  the  above-named  debtor  in  full  (or  to  the  extent 
of     s.  in  the  £)  by  instalments  of     s.  every  dav's. 

and  has  directed  that  E.F,y  of,  &c.,  shall  have  the  conduct 
of  the  order. 

Dated,  &c. 

Registrar. 

Bring  this  notice  with  you  when  you  apply  for  i 
dividend  or  attend  at  the  office  of  the  Registrar  for  any 
purpose  whatsoever. 

Hours,  &C. 


Warrant  of  Execution. 

In  the  County  Court  of  ,  holden  at  (Sea! 

In  the  matter  of,  &c.  debtor. 

Whereas  an  administration  order  was  made  against 
the  above-named  debtor  on  the  day  of 

188  ,  and  whereas  it  has  been  made  to  appear  to  the 
(or  a)  registrar  of  the  Court  that  the  property  of  the 
debtor  exceeds  in  value  20  (or  10)  pounds. 

These  are  therefore  to  require  and  order  you  forthwth 
to  make  and  levy  by  distress  and  sale  of  the  goods  aiKi 
chattels  of  the  debtor  wheresoever  they  may  be  found 
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within  the  district  of  this  Court  (except  the  household 
goods,  wearing  apparel,  and  bedding  of  the  debtor  or  his 
family,  and  the  tools  and  implements  of  his  trade  to  the 
value  in  the  aggregate  of  20  pounds),  the  sum  stated  at 
the  foot  of  this  warrant,  and  also  to  seize  and  take  any 
money  or  bank  notes  (whether  of  the  Bank  of  England 
or  of  any  other  bank),  and  any  cheques,  bills  of  exchange, 
promissory  notes,  bonds,  specialities,*  or  securities  for  *  ^^* 
money  of  the  defendant  which  may  there  be  found,  or 
such  part  or  so  much  thereof  as  may  be  sufficient  to 
satisfy  this  execution,  and  to  pay  what  you  shall  have  so 
levied  to  the  Registrar  of  this  Court,  and  make  return  of 
what  you  have  done  under  this  warrant  immediately 
upon  the  execution  thereof. 

Given  under  the  seal  of  the  Court,  this  day 

of  ,  188    . 

To  the  High  Bailiff  of  the  said  Court,  and  others  the 
Bailiffs  thereof. 


Amount  to  be 
levied*    - 


£ 

s. 

(L 

i 

By  the  Court, 


Registrars  of  the 
Court 


*  The  amount  to  be  levied  will  be — i  j/,  the  costs  0/  tlu 
plaintiff;  2nd^  the  costs  0/  the  administration^  />.,  2s.  in 
tfu  £  on  the  amount  of  debts  then  ascertained;  and^  irdly^ 
t/ie  total  amount  of  the  debts  sc/teduled^  or  so  much  thereof 
as  tlie  Court  may  have  ordered  to  be  paid. 

Notice. — The  goods  and  chattels  are  not  to  be  sold 
until  after  the  end  of  five  days  next  following  the  day  on 
which  they  were  seized,  unless  they  be  of  a  perishable 
nature,  or  at  the  request  of  the  defendant 
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Judgment  Summons. 

The  Bankruptcy  Act,  1883,  Sec.  122,  and  the 

Debtor's  Act,  1869. 

In  the  County  Court  of  ,  holden  at 

.    (Seal.) 

In  the  matter  of,  &c.  debtor. 

(Seal.) 

Whereas  an  administration  order  was  made  against 
you,  the  above-named  debtor,  in  this  Court,  on  the 

day  of  18    ,  for  the  payment  of  your  debts 

in  full  (or  to  the  extent  of  in  the  £)  by  instal- 

ments of         shillings  for  every  days. 

And  whereas  you  have  made  default  in  payment  cf 
the  sum  payable  in  pursuance  of  the  said  order,  you  are 
therefore  hereby  summoned  -to  appear  personally  in  thii 
Court,  at  ,  on  the  day  of  1 88  ,  at  the 

hour  of  in  the  noon,  to  be  examined  on  oath 

by  the  Court  touching  the  means  you  have  or  have  had 
since  the  date  of  the  order  to  satisfy  the  sum  payable  x 
pursuance  of  the  said  order,  and  also  to  show  cause  why 
you  should  not  be  committed  to  prison  for  such  default; 
and  you  are  hereby  warned  that  unless  you  can  prove  to 
the  contrary,  you  will  under  the  statute  be  deemed  t? 
have  had  the  means,  and  to  have  refused  or  neglected  to 
pay  the  sum  in  respect  of  which  you  have  made  default 

Dated  this  day  of  188     . 

Registrar  of  the  Court 

£    s.  i 
Amount  of  instalments  due  and  upon  pay- 
ment of  which  no  further  proceedings  will 
be  had  until  default  in  payment  of  next 
instalment 
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8. 
Order  of  Commitment 

"The  Bankruptcy  Act,  1883,  and  the  Debtors 

Act,  1869." 

In  the  \title  of  Court  ordering  committal].  (Seal.) 

No.  of  order  of  administration. 
No.  of  judgment  summons. 
No.  of  order. 

In  the  matter  of,  &c.  debtor. 

To  the  high  bailiff  and  others  the  bailiffs  of  the  said 
Court  and  all  peace  officers  within  the  jurisdiction 
of  the  said  Court,  to  the  governor  or  keeper  of  the 
[prison  used  by  the  Courts  if  the  debtor  is  resident 
within  the  jurisdiction  ;  if  not^  no  name  of  prison  to 
be  inserted]. 

Whereas  an  adminstration  order  was  made  against  the 
above-named  debtor  on  the  day  of  for  the 

payment  of  his  debts  in  full  \pr  to  the  extent  of  in 

the  £\^  by  instalments  of  shillings  for  every 

days. 

And  whereas  the  debtor  has  made  default  in  payment 
3f  payable  in  pursuance  of  the  said  order. 

And  whereas  a  summons  was  duly  issued  out  of  this 
Court,  by  which  the  debtor  was  required  to  appear 
personally  at  this  Court  on  the  day  of  >  187  , 

:o  be  examined  on  oath  touching  the  means  he  had  then 
>r  had  had  since  the  date  of  the  order  to  satisfy  the  sum 
hen  due  and  payable  in  pursuance  of  the  order,  and  to 
.how  cause  why  he  should  not  be  committed  to  prison 
or  such  default,  which  summons  has  been  proved  to  this 
"ourt  to  have  been  duly  served  on  the  debtor. 

And  whereas,  at  the  hearing  of  the  said  summons  it 
as  not  been  proved  to  the  satisfaction  of  the  Court  that 
:ie  debtor  has  not  \pr  has  not  had]  since  the  date  of  the 
rder  the  means  to  pay  the  sum  then  due  and  payable  in 
ursuance  of  the  order. 
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And  whereas  the  debtor  has  refused  \pr  neglected]!* 
pay  the  same,  and  has  shown  no  cause  why  he  should  not 
be  committed  to  prison. 

Now  therefore,  it  is  ordered  that,  for  such  default  ^ 
aforesaid,  the  debtor  shall  be  committed  to  prison  for 
days,  unless  he  shall  sooner  pay  the  sum  stated 
below  as  that  upon  the  payment  of  which  he  is  to  be  dis- 
charged. 

These  are  therefore  to  require  you,  the  said  highbailir. 
bailiffs,  and  others,  to  take  the  debtor,  and  to  deli\"er 
him  to  the  governor  or  keeper  of  the 
and  you  the  said  governor  or  keeper  to  receive  the 
defendant,  and  him  safely  keep  in  the  said  prison  \c 
days  from  the  arrest  under  this  order,  or  until  be 
shall  be  sooner  discharged  by  due  course  of  law. 

Given  under  the  seal  of  this  [insert  date  ofcrd^. 

day  of  18    . 

Registrar  of  the  Court 

£   s.  i 
Total  amount  of  instalments  due  at  the  time  of 
issuing  of  the  judgment  summons  and  upon 
payment  of  which  the  prisoner  will  be  dis- 
charged -  -  -  -  • 

N.B. —  Where  this  Order  is  sent  to  a  foreign  court  unJff 
s.  1040/  County  Courts  Act,  1846,  the  regisir^^ 
of  that  court  shall  insert  the  name  of  the  pris^ 
used  by  the  foreign  court. 


9. 
Notice  to  Debtor  of  Creditor^ s  Claim. 

In  the  County  Court  of  holden  at         .    (Seal 

No.  of  administration  order. 
In  the  matter,  &c.  debtor 

Take  Notice  that  A.B^  of,  &c,  states  that  you  ow« 
him  the  sum  of  £  for  (  )  and  dain^ 
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to  be  scheduled  as  a  creditor  for  that  sum,  and  further 
take  notice  that  if  you  wish  to  dispute  such  claim  you 
must  within  seven  days  from  this  date  tear  off  and  return 
the  notice  at  the  foot  hereof  to  the  office  of  the  Registrar. 

If  you  do  not  return  the  notice  as  above  mentioned  the 
said  claim  will  be  taken  to  be  admitted  by  you  and  will 
be  added  to  the  Schedule  accordingly. 

To  E,F.,  &c. 


Notice. 

No.  of  administration  order 

I  object  to  the  claim  of  A.B,,  of  against  me. 

debtor. 


10. 
Notice  to  Creditor  that  his  Claim  is  not  objected  to. 

In  the  County  Court  of  holden  at         .     (Seal.) 

No.  of  administration  order. 

In  the  matter  of,  &c.  debtor. 

Take  Notice  that  the  debtor  has  not  given  notice  of 
his  intention  to  dispute  your  claim,  and  that  the  same 
has  been  added  to  the  Schedule  of  proofs. 

To  A3,,  &c. 

You  must  retain  this  notice  and  produce  it  when  you 
::ome  to  the  office  to  receive  dividends  or  for  any  other 
purpose. 


II. 
Superseding  Order  of  Administration. 

Bankruptcy  Act,  1883,  Sec  122. 

In  the  County  Court  of  holden  at  (Seal.) 

)n  the  day  of  18      . 

In  the  matter,  &c.  debtor. 

Whereas  the  above-named  debtor  under  this  order 
las  paid  into  Court  a  sum  sufficient  to  pay  each  creditor 
igheduled  to  the  extent  thereby  provided,  and  the  costs 
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of  the  plaintiflT  and  of  the  administration,  it  is  ordered  thr 
such  order  is  superseded  and  the  debtor  is  discharged  free 
his  debts  to  the  creditors  scheduled  under  such  order. 

By  the  Court 

R^istrar. 


12. 
Notices  of  Orders  of  Administration  made  at  the  Courr. 
Court  of  holden  at  on  ?1 

day  of  18     ^  to  be  sent  tc  t 

Registry  of  County  Court  JudgmentSy  within  ihr- 
days  of  tlu  making  of  the  Order. 


Name  of  Debtor. 


Surname. 


Christian 
Name  or 
Names. 


Residence. 


Place, 

Street, 

&c. 


Description. 


County. 


Gross 

Amount 

of 
Debts. 


£  s.d. 


I  hereby  certify  that  the  above  return  is  correct. 

Regist-i' 

Seal  of  Court 


(Signed)        SELBORNE,  C. 

I  concur, 

J.  CHAMBERLAIN, 

President  of  the  Board  of  Trai 
December  i,  1883. 


SCALE    OF    SOLICITOR'S    COSTS. 


Petitioning  Creditor's  Bill  of  Costs  to  the  Issue  of 

Receiving  Order, 

£    s.    d. 

Instructions  for  petition i     o    o 

Examining  witnesses  as  to  act  of  bankruptcy  .010    o 
Examining  particulars  of  petitioning  creditor's 

account 068 

The  act  of  bankruptcy  being  a  declaration 
admitting  inability  to  pay,  filed  by  the 
solicitor  to  the  petitioner,  or  an  assign- 
ment prepared  by  the  solicitor  to  the 
petitioner,  or  default  made  upon  a  Bank- 
ruptcy notice  issued  by  the  solicitor  to 
the  petitioner,  these  two  last  charges 
will  not  be  allowed.  The  expense  of  an 
assignment  will  not  be  allowed  where 
a  declaration  of  inability  would  answer 
the  purpose. 
If  solicitor  reside  at  a  distance  : — 
Writing  agent  to  search  for  prior 

petition,  .        .        .        .is.6d. 

Agent's  writing  result  of  search  .  ^s.  6d, 
Searching,  if  prior  petition  filed         .         .         .078 
Drawing  bankruptcy  petition,  including  order 

for  hearing o  10    o 

Ingrossing  same,  4//.  per  folio  only  to  be  allowed 
where  the  petition  exceeds  seven  folios. 
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Paid  for  stamp 50: 

Attesting  signature  of  each  petitioner,  except 

in  case  of  partnership 0  6  ^ 

Drawing  and  fair  copy  affidavit  verifying  petition  0  3  ; 
Attending  petitioner  to  be  sworn       .        .       .  0  6  J 

Paid  oath  (if  paid) 

Two  copies  of  petition  forseaIing,4^.  perfolia 
Preparing  subpoena  and  serving  witnesses,  or 
arranging  with  witnesses  for  their  attendance 
on  presentation  of  petition     .        .  .0134 

Paid  them 

See  Witnesses'  Scale.     Petitioning  creditor 
is  not  to  be  regarded  as  a  witness,  and 
is  not  to  be  paid  for  loss  of  time ;   he 
may  claim  his  expenses  of  travelling 
and  subsistence. 
Attending  on   presentation   of  petition   when 
court  investigated  statements  therein,  and  clerk  i    0  c 
One  fee  only  for  attending  will  be  allowed, 
unless  by  direction  of  the  court  at  the 
time,  and  a  memorandum  of  its  allowance 
produced  to  the  taxing  officer 
Drawing  order  for  hearing  of  petition                 .03- 
Service  of  Petition  {see  General  Rules). 
Attending  court  on  hearing  (where  debtor  does 
not  appear  or  dispute) 0  10  c 

Debtors^  BUI  of  Costs  where  Debtor  petitions. 

Instructions  for  petition i    0  c 

Drawing  and  attesting  petition .        .        .        .0134 

Paid  stamp 5    0  c 

Attending  filing. 06^* 

Where  Act  of  Bankruptcy  tlu  filing  a  Declaraim  ( 

Inability  to  Pay, 

Drawing  and  attesting  declaration  of  inability 
to  pay 0  ij  •! 


Costs,  369 

£    s.  d. 

Paid  stamp 051 

Attending  filing 068 

Cost  of  Bankruptcy  Notice. 

Instructions  for,  and  preparing  notice        .        .068 
Preparing  request  for  issue        .  .        .068 

Attending  filing 068 

Paid  for  office  copy 

Notice  and  two  fair  copies         .        .        .        ,068 
Attending  sealing  notice,  copies  .        .068 

Paid  stamp 050 

Service  of  notice 050 

Attending  court  on  hearing  of  notice         .        .0134 

Costs  where  the  Debtor  is  required  by  the  Court  to  enter 

into  a  Bond. 

Attending  making  inquiries  as  to  sufficiency  of 

sureties o  13     4 

This  charge  will  be  subject  to  increase,  ac- 
cording to  the  distance  of  the  sureties' 
residence  ;  and,  where  necessary,  agency 
charges  for  making  such  inquiries. 
Drawing  exceptions  to  sureties  .        .        .        .034 
Service  thereof  on  debtor's  solicitor  .         .        .050 
Attending  court  when  sureties  allowed  or  dis- 
allowed   o  13    4 

Costs  of  affidavits  in  opposition  to  the 
allowance  of  the  bond  for  want  of 
sufficiency  of  sureties,  the  same  allowance 
as  for  other  special  affidavits. 

Costs  of  Bankruptcy  Notice^  where  the  Court  allows  Costs 

to  Debtor  on  Notice  set  aside. 

The  debtor's  personal  expenses  for  travelling 
and  loss  of  time,  according  to  the  scale  al- 
lowed to  witnesses. 

And  if  attended  by  a  solicitor,  and  his  costs 
allowed  (which  must  be  by  special  order 
of  the  court). 

B  6 
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£  t  L 
Instructions  tp  attend  the  court  on  the  notice  •  o  6  J 
Affidavit  of  counterclaim,  &c.    .        .         .         .02: 

Paid  stamp .01: 

Attending  court  on  hearing  of  notice,  and  draw- 
ing up  order o  13  4 

Attending  for  appointment  to  tax,  and  copy 

and  service  of  order  and  appointment     .  .05: 

Attending  taxing       .        .        .        .         .  .065 

Paid  allocatur  stamp  ..... 

Costs  of  Application  to  prosecute  aPetition  in  a  pctrticul^ 
District^  or  to  transfer  Petition  from  one  District  to  ohjU.- 

Instructions  for  affidavit  to  ground  application  .  o    6   f 

Drawing  same,  u.  per  folia 

Fair  copy,  4i/.  per  folio. 
Attending  deponent  to  be  sworn       .         .  .06: 

Paid  oath 

Attending  court  when  order  made,  and  drawing^ 

up  same o  13   - 

Costs  on  Application  for  Warrant. 

Instructions  for  affidavit  in  support  of  applica- 
tion for  warrant 068 

Drawing  same,  per  folio  \s. 
Fair  copy,  per  folio  4//. 

Attending  to  read  over  and  to  get  same  sworn  .  o    6   5 

Attending  court,  warrant  granted      .        .         .0134 
Fair  copy,  per  folio  4//. 

Attending  officer,  instructing  him   as  to  the 

execution  of  the  warrant        .        .        .         •  o    6   S 

Cost  of  disputing  Statements  in  Petition. 

Attending  debtor  served  with  copy  of  petition, 

taking  instructions  to  show  cause  against  same  o    6   t^ 

Drawing  notice  showing  cause  .        .        .05c 

Two  fair  copies  for  service         .        .        .        .020 

Service  on  creditor,  including  postage       .        .036 

Ditto  registrar 036 
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£   s.  eL 

Perusing  and  considering  petition     .        .        .068 
Examining  witnesses  in  opposition   .        .        .  o  10    o 
Costs  of  brief,  and  counsel's  fee,   where 
requisite  to  employ  counsel. 
Attending  court 100 

Petitioning  Creditor's  Costs  on  Bankrupt  disputing  State- 

ments  in  Petition, 

The  debtor  having  served  notice  of  disputing 

the  statements  in  petition,  attending  petitioner  068 
Special  attendances  will  be  allowed  to  ex- 
amine witnesses  as  to  the  facts  they  can 
prove,  the  charges  for  which,  and  for 
summoning  them,  will  be  in  the  discre- 
tion of  the  taxing  officer,  according  to 
the  circumstances  ;  and  where  necessary 
to  employ  counsel  to  support  the  petition, 
the  usual  charges  for  brief  and  counsel's 
fees  will  be  allowed. 

Attending  court  when  receiving  order  made     .100 

Costs  for  substituted  Service  where  Debtor  keeps  out  of  the 

way  to  avoid  Service, 

Several  attendances  to  serve  without  effect,  when 
it  appearing  that  the  debtor  was  keeping  out 
of  the  way,  and  could  not  be  personally  served, 
instructions  to  apply  for  substituted  service  .068 

Drawing  affidavit  of  facts,  and  that  due  pains 
had  been  taken  to  effect  personal  service,  per 
folio  IS, 

p'air  copy,  ^  per  folio. 

Attending  court  for  order  for  substituted  service, 

and  drawing  up  order  .  .        .0134 

Costs  of  Brief 

Instructions  for  brief  in  discretion   of  taxing 

officer     ..,.-... 

(Allowed  only  when  counsel  employed.) 

6  B  9 
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£  s.i 
Drawing  same,  \s,  per  folio. 
Fair  copy,  4//.  per  folio. 

Fee  to  counsel  and  clerk 

Attending  him o    6    S 

Where  consultation  or  conference  is  necessary, 

attending  to  appoint  same     .         .         .         •  o    6    S 

Fee  to  counsel  and  clerk 

Attending  consultation  or  conference  .  o  13    - 

Costs  of  Cases  for  Opinion  of  Counsel, 

Instructions  for  case o    6    S 

Drawing  same,  is,  per  folio. 
Fair  copy,  4//.  per  folio. 

Fee  to  counsel  and  clerk 

Attending  him o     6    i 

Where  conference  is  necessary  attending  to  ap- 
point same     .        .        .        .        .        .         .  o    6   5 

Fee  to  counsel  and  clerk  attending  conference  o  13   ^ 
Attending  for  and  perusing  opinion  .         .  o    6    ^ 

Attending  client,  reading  over  opinion,  and  con- 
ferring with  him  thereon        .        .        .         .  o    6    S 

Costs  of  Motion, 

Instructions o    6    J? 

Where  on  appeal .0134 

Drawingnoticeofmotiontobeserved,per  folio,  is. 

Fair  copies,  4^.  per  folio. 

Perusing  documents  (by  London  agent)  on  an 

appeal  from  i/.  i.r.  to  2/.  2s. 
Making  copy  for  filing  of  notice  of  motion,  and 
attending  registrar  therewith,   previously  to 
the  sitting  of  the  court  .         .         .         ,03- 

Instructions  for  affidavit  in  support  of  motion   .0     3    : 
[No  instructions  allowed  where  the  solicitor 
or  his  clerk  makes  the  affidavit ;  no  fees 
allowed  to   counsel  to    settle  affidavit, 
unless  very  special. 
Drawing  same,  at  per  folio  u. 


Costs.  373 

£  s.  d 

Fair  copies,  per  folio  4//. 

Attending  reading  over  and  to  be  sworn  .        .068 

Paid  oath 

Copy  affidavit  for  service  with  the  notice  of 

motion,  4//.  per  folio. 
Service,  see  General  Rules. 

Attending  to  file  affidavit  .        .        .        .068 

Paid  for  office  copy,  when  required    . 
Affidavit  of  service  and  copy  notice  of  motion  to 

annex 068 

Attending  court  on  motion  if  heard  i/.  is.,  and 

if  not o  10    6 

Drawing  order,  per  folio  i^. 

Attending  settling  same o  13    4 

Fair  copy,  per  folio  4//. 

Attending  to  pass  order 068 

Copy  to  serve,  where  necessary,  per  folio  4^. 

General  Rules. 

1.  More  than  one  attendance  at  presentation 

or  hearing  of  bankruptcy  petition  will  not 
be  allowed  unless  ordered  by  the  court,  and 
memorandum  be  obtained  to  that  effect 

2.  Attendance  upon  the  court  for  necessary 

purposes  not  included  in  the  foregoing 

scale,  each 068 

Attending  court  on  each  sitting  (including 

presentation  and  hearing  of  petition)        .100 

If  by  agent 200 

Clerk's    attendance   at   each  sitting,  when 

required 050 

3.  Service  of  petition,  order,  notice,  or  other 

process,  each  service  .  .         .050 

If  the  distance  be  more  than  three  miles, 
5^/.  per  mile  extra,  or  a  further  sum,  in 
the  discretion  of  the  taxing  officer, 
according  to  circumstances. 
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£  s. 

In  cases  of  great  distance,  the  service 
must  be  by  agent,  unless  otherwise 
sanctioned. 

4.  Drawing  and  copy  bill  of  costs,  per  folio  004 

5.  General  attendances,  each    .        .        .        .068 
Long  and  special  attendances  .         .0134 

(Or  more,  in  the  discretion  of  the  taxing 
officer.) 

6.  Writing  letters,  each,  special        .        .         .050 

Ditto,  common 036 

7.  Circular  letters,  if  above  twenty  each  o    i   0 

If  numerous,  they  must  be  printed. 

8.  Attendances  to  insert  advertisements  .         .034 

9.  Extra  allowances   for  length  of  sittings,    or  other 

increased  allowances  must  have  the  sanction  of  the 
court,  and  a  memorandum  to  that  effect  obtained, 
or  all  such  charges  will  be  disallowed 

10.  Vouchers  must  be  produced  on  taxation  for  all  pay- 

ments, or  they  will  be  disallowed. 

1 1.  Bills  of  costs  must  be  written  lengthwise,  on  one  side 

only,  and  dates  must  be  furnished  to  each  item,  such 
dates  not  to  be  written  in  the  mai^n,  which  is  to 
be  left  clear  for  taxation. 

12.  In  special  cases,  where  counsel  are  not  instructed  to 

appear  in  court,  a  charge  by  the  solicitor  for  the 
preparation  of  minutes  of  fact  or  evidence  for  his 
own  use  may  be  allowed. 

N.B. — Other  necessary  matters  not  herein  provided  for 
may  be  allowed  on  a  similar  scale,  as  nearly  as  may  be, 
or  in  accordance  with  the  practice  of  the  Supreme  Court 
according  to  the  nature  of  the  proceeding. 

The  allowances  to  witnesses  shall  be  the  same  as  in 
the  High  Court 

The  following  charges  to  the  end  shall  be  subject  to  re- 
duction by  agreement  with  the  trustee,  or  increase  with 
the  sanction  of  the  committee  of  inspection  and  official 
receiver : — 


Costs.  35^5 


Broket^s  Allowances. 

£  s. 

For  inventory  only — for  every  lOO/. 

or  part  of  lool.       .        .        .        .010 
For  inventory  and  valuation  of  chattel 
property — 

For  the  first  100/.  .  .  .2 
For  the  next  400/.  .  .  .1 
All  above  up  to  10,000/.  .  i 

Above  10,000/.     .        .        .        .0 


10 

0  per  cent. 

10 

0       „ 

0 

0       „ 

10 

0 

For  sales  by  private  contract  based  on 

valuation o  10    o  percent. 


For  sales  by  auction  of  chattel  property,  including  all 

expenses  except  advertisements,  which  must  in  each 

case   be    authorised   by  the  official   receiver  or  the 

trustee,  not  exceeding — 

£   s,    d. 

For  the  first  100/.       .        .        .  10    o    o  percent. 

For  the  next  400/.  .    7  10    o       „ 

For  the  next  500/.      .  .    6    o    o       „ 

All  above  1,000/.  .        .500,, 

No  higher  allowance  to  be  sanctioned  without  leave  of 

the  Board  of  Trade. 

Costs  of  Surveys^  Dilapidations^  and  Specifications, 
From  2/.  to  5/.  in  discretion  of  taxing  officer. 


Accountants  Charges, 

For  preparing  balance-sheet,  investigating  ac- 
counts, &c.,  principal's  time  exclusively 
so  employed,  per  day  of  seven  hours,  in- 
cluding necessary  affidavit,  or  such  other 
sum  as  the  Court  may  under  special  cir- 
cumstances order 


£  s.  d. 

I     I  o 

to 

5     5  o 
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£    s,  I 

So  10   6 
to 
I   II    6 
fo    7    6 
Other  clerk's  time,  per  day  of  seven  hours       .  )        to 

(  o  16   0 

These  charges  to  include  stationery,  except  the  forms 
used. 

SELBORNE,  C 

J.  CHAMBERLAIN, 

President  of  the  Board  of  Trade. 


[8. 137.]  SEALS  OF  COURTS. 

The  Bankruptcy  Act,  1883. 

I,  the  Right  Honourable  Roundell,  Earl  of  Selbome, 
Lord  High  Chancellor  of  Great  Britain,  Do  hereby,  by 
virtue  of  the  power  vested  in  me  by  the  Bankruptcy  Act, 
1883,  Order  tiiat  the  High  Court  shall,  from  and  after 
the  first  day  of  January  1884,  have  and  use  in  respect  of 
bankruptcy  proceedings  therein  a  seal  describing  such 
Court  as  "The  Supreme  Court  of  Judicature,  Bank- 
ruptcy " ;  and  that  every  County  Court  shall,  from  and 
after  the  time  aforesaid,  have  and  use  the  same  seal  as 
heretofore. 

SELBORNE,  C 
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FEES  AND  PER-CENTAGES.  [* 

The  Bankruptcy  Act,  1883. 
I,  the  Right  Honourable  Roundell,  Earl  of  Selbome, 
Lord  High  Chancellor  of  Great  Britain,  Do,  by  virtue  of 
the  powers  vested  in  me  by  the  Bankruptcy  Act,  1883, 
prescribe  that  the  fees  and  per-centages  in  the  scales 
hereto  annexed  shall,  from  and  after  the  first  day  of 
January  1884,  be  the  fees  and  per-centages  to  be  charged 
for  or  in  respect  of  proceedings  under  the  said  Act,  and 
shall  be  taken  in  any  Court  having  jurisdiction  in  Bank- 
ruptcy and  in  any  oilice  connected  with  any  such  Court, 
and  in  the  Board  of  Trade  and  any  oflice  connected 
therewith,  and  by  any  officer  paid  wholly  or  partly  out  of 
public  moneys  attached  to  any  such  Court  or  to  the 
Board  of  Trade. 

SELBORNE.  C. 


SCALE  OF  FEES  AND  PER-CENTAGES. 
Table  A. 


Amount. 


Every  declaration  by  a  debtor  of  inability  to 
pay  his  debts 

Every  bankruptcy  notice        .... 

Every  bankruptcy  petition     .... 

Every  bond  with  sureties       .... 

Every  affidavit  filed,  other  than  proof  of  debts 

Every  subpcena  not  exceeding  three  persons 

For  taking  an  affidavit  or  an  affirmation,  or 
attestation,  upon  honour  in  lieu  of  an 
affidavit  or  a  declaration,  except  for 
proof  of  debts,  for  each  person  making 

the  same 

And  in  addition  thereto  for  each  ex- 
hibit therein  referred  to  and  re 


£  s.  d. 
050 
050 
500 
o  10  o 
020 
050 
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Table  A. — continiud. 


Amoant 


be  marked 

On  every  prcx)f  of  debt 

For  every  witness  sworn  and  examined  by  an 
officer  of  the  Court  or  Board  of  Trade  in 
his  office,  unless  otherwise  provided,  in- 
cluding oath,  for  each  hour  or  part  of  an 

hour 

For  an  examination  of  witnesses  by  any  such 
officer  away  from  the  office  (in  addition 
to  reasonable  travelling  and  other  ex- 
penses) per  day 

Every  petition  under  section  125  of  the  Act 
Every  special  proxy  or  voting  paper     . 
Every  receiving  order  under  section  103  of 

the  Act 

Every  application  for  an  order  of  discharge  . 

And  for  each  creditor  to  be  notified 
Every  application  to  the  Court  under  sections 
18  and  23  to  approve  a  scheme,  a  fee  com- 
puted at  the  rate  of  i/.  upon  the  first  \ool. 
or  fraction  of  100/.  and  5^.  upon  each  25/. 
or  fraction    thereof  above   100/.  on    the 
gross  amount  of  the  estimated  assets. 
Every  application  to  the  Court  under  sections 
18  and  23  to  approve  a  composition,  a  fee 
computed  at  the  rate  of  i/.  upon  the  first 
100/.  or  fraction  of  100/.  and  5^.  upon  each 
25^1  or  fraction  thereof  above  100/.  on  the 
gross  amount  of  the  composition. 
Every  application  for  search  other  than  by 
petitioner,  trustee,  banker,  or    officer  of 
the  Court t 


£ 
o 
o 


3 

5 

o 

S 

2 

o 


I 
I 


o 
o 

0 
0 

o 
I 


d. 

0 
0 


O   10    0 


0 

0 

6 

0 
0 
0 


O     I    0 
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Table  h.^-^-^ontinued. 


Amount. 


Every  application  to  a  Court,  except  by  the 
official  receiver 

Every  office  copy,  each  folio  of  72  words 

On  every  record  of  trial  .... 
or  such  less  sum  as  the  Court  may  specially 
order. 

Every  allocatur  by  an  officer  of  the  Court 
for  any  costs,  charges,  or  disbursements, 
where  the  amount  allowed  shall  not  ex- 
ceed 4/ ,        . 

Where  the  amount  exceeds  4/.,  for  every  2/. 
allowed  or  a  fraction  thereof 


£ 

5, 

d. 

0 

S 

0 

0 

0 

4 

5 

0 

0 

020 


O     I     o 


s,    d. 


5    o 


o    o 


o    o 


Table  B.  £ 

Every  application  to  an  official  received  f'fv^iV^rJ 

to  appoint  a  special  manager         .        •        .0 
Every  application  by  a  committee  of  inspection 
to  the  Board  of  Trade  for  a  local  banking 

account i 

Every  order  of  the  Board  of  Trade  for  a  local 

banking  account 2 

On  one  copy  of  the  cash  book,  showing  assets  realised, 
forwarded  for  audit  by  the  official  receiver  or  trustee,  to 
the  Board  of  Trade,  a  fee  at  the  rate  of  i/.  upon  the  first 
100/.  or  fraction  thereof,  and  5^.  upon  each  25/.  or  fraction 
thereof  beyond  100/.  on  the  gross  amount  of  the  assets 
realised  and  brought  to  credit  This  fee  is  not  to  be 
charged  where  a  fee  has  been  taken  on  an  application 
under  sections  18  or  23. 

Every  application'  under  section' 162  to  the  Board  of 
Trade  for  payment  of  money  out  of  the  bankruptcy 
estates  account  2s.  6d 
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Table  C  £  ^-  ^ 

High  bailifT attending  Court  each  sitting  .        .020 

Serving  every  bankruptcy  notice,  bankruptcy 
petition,  or  subpoena  within  two  miles,  inclu- 
ding affidavit  of  service  .        .         ,        .036 

Executing  every  warrant  of  seizure,  or  search 
warrant,  or  warrant  of  apprehension,  or  order 
of  commitment  within  two  miles  of  Court 
House 0  10  0 

Keeping  possession  under  a  warrant — for  each 
day  the  man  is  actually  in  possession  ;  in- 
cluding affidavit  of  possession  being  actually 

kept 04^ 

(not  less  than  3^.  6^.  of  the  above  sum  is 
to  be  paid  to  the  man  in  possession,  and 
his  receipt  produced.) 

High  Bailiflf's,  or  (in  the  London  Bankruptcy 
District)  officer's,  man  travelling  to  place  of 
possession,  or  to  execute  a  warrant  of  or  order 
of  commitment,  or  to  serve  a  summons  or 
subpoena,  or  for  any  other  purpose  specially 
directed  by  the  Court,  per  mile      .        .         .  o    0  5 

His  time,  per  day,  where  distance  exceeds  io 

miles .04^ 

His  expenses,  per  day  „  „  04^ 

If  High  Bailiff  of  a  County  Court  or  bankruptcy 
officer  of  Supreme  Court  directed  by  the 
Court  personally  to  travel  per  mile        .         .  o    0  7 

If  High  Bailiffof  a  County  Court  or  Bankruptcy 
officer  of  Supreme  Court  directed  by  the 
Court  personally  to  travel,  his  time,  per  day  o  10  0 

If  High  Bailiffof  a  County  Court  or  Bankruptcy 
officer  of  Supreme  Court  directed  by  the 
Court  personally  to  travel,  his  expenses, 
per  day       .        .        •        •        .        •        .  o  10  0 
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Table  D. 

On  the  net  assets  realised  or  brought  to  credit  by  the 
official  receiver,  whether  acting  as  interim  receiver  or  as 
trustee,  not  being  assets  received  and  spent  in  carrying 
on  the  business  of  the  debtor,  61.  per  cent 

On  every  payment  under  section  162  of  money  out  of 

the   bankruptcy  estates   account,  5^".  on  each  20/.  ad 

valorem  on  the  amount  paid. 

£    s.    d. 
Room  for  meeting  of  creditors,  summoned  by 

official  receiver,  for  each  creditor  present 

personally  or  by  proxy  at  each  meeting  .010 
For  each  notice  to  creditor  of  a  meeting  .  .010 
Keeping  possession,  per  day  .  .  .  .046 
Travelling,  and  other  reasonable  expenses  of 

official  receiver 

For  official  stationery,  books,  and  forms,  each 

estate,  for  every  fifty  creditors,  or  less        .100 


Table  E. 

For  every  order  of  administration  under  section  122, 
two  shillings  in  the  pound  on  the  total  amount  of  the 
debts  scheduled  from  time  to  time,  excluding  any  fraction 
of  a  pound  in  such  total. 

See  note  ^  on  next  page. 


Table  F. 

The  fees  and  allowances  payable  on  proceedings  had 
after  the  thirty-first  day  of  December  1883  in  respect 
of  any  matter  which  was  pending  in  any  Court  having 
jurisdiction  in  bankruptcy  on  the  said  day  shall  be  the 
same  as  if  those  proceedings  had  been  taken  before  such 
day,  and  shall  be  applied  to  the  same  purposes. 


38a  The  Bankrupt^  Act,  1883. 

We»  the  undersigned  Lords  Commissioners  of  Her 
Majesty's  Treasury,  do  hereby  sanction  the  forgoing 
scales  of  fees  and  per-centages,  and  do  direct  that  the 
fees  to  be  taken  by  stamps  shall  be  those  mentioned  hi 
Tables  A.  and  B^  and  that  the  fees  mentioned  in  Tables 
C,  D.,  and  E.,  shall  be  taken  in  money,  and  that  the  fees 
and  allowances  referred  to  in  Table  F.  shall  be  taken  by 
stamps  or  money  according  as  they  have  hitherto  been 
taken :  in  respect  of  all  proceedings  in  the  High  Court 
of  Justice  and  the  Court  of  Appeal  the  stamps  to  be 
used  shall  be  Judicature  fee  stamps ;  and  in  respect  of 
all  other  proceedings  the  stamps  to  be  used  shall  be 
Bankruptcy  fee  stamps. 

And  we  further  direct  that  the  stamp  shall  be  affixed 
or  the  money  paid  in  respect  of  every  fee*  before  the 
proceeding  is  had  in  respect  of  which  the  fee  is  payable, 
and  that  the  charge  to  be  made  by  the  London  Gazette 
for  the  insertion  of  each  notice  authorised  by  the  Act  or 
Rules  shall  be  ten  shillings,  except  in  the  cases  of  estates 
administered  under  Part  VII.  of  the  Act,  in  which  cases 
the  charge  shall  be  three  shillings  and  fourpence. 

(Signed)        R.  W.  DUFF. 

H.  J.  GLADSTONE. 

^  To  be  read  as  if  the  words  "  mentioned  in  Tables  A,  B,  C,  D,  aiki 
F,"  were  here  inserted ;  the  object  of  the  insertion  being  to  rendear  tlx 
payment  of  the  fee  required  by  Table  E  for  an  administration  order  nndei 
s.  122  not  9,  condition  precedent  to  the  making  of  such  order  (See  Letts 
from  the  Treasury,  Law  Times,  Feb.  2,  1884,  p.  244). 
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Unclaimed  Dividends  and  other  Undistributed  Funds. 

Preliminary  Notice. 

Whereas  it  is  provided,  by  section  162  of  the  said  Act, 
that  where,  after  the  passing  thereof,  any  unclaimed  or 
undistributed  funds  or  dividends  in  the  hands,  or  under 
the  control,  of  any  trustee  or  other  person  empowered  to 
collect,  receive,  or  distribute  any  funds  or  dividends 
under  any  or  either  of  the  Acts  of  Parliament  hereunder 
mentioned,  or  any  petition,  resolution,  deed,  or  other  pro- 
ceeding under,  or  in  pursuance  of,  any  3uch  Act,  have 
remained  or  remain  unclaimed  or  undistributed  for  six 
months  after  the  same  became  claimable  or  distributable, 
or  in  any  other  case  for  two  years  after  the  receipt 
thereof  by  such  trustee  or  other  person,  it  shall  be  the 
duty  of  such  trustee  or  other  person  forthwith  to  pay 
the  same  to  the  Bankruptcy  Estates'  Account  at  the 
Bank  of  England. 

And  whereas  it  is  further  provided  that  the  Board  of 
Trade  may,  at  any  time,  order  any  such  trustee  or  other 
person  to  submit  to  them  an  account,  verified  by  affidavit, 
of  the  sums  received  and  paid  by  him  under,  or  in  pur- 
suance of,  any  such  petition,  resolution,  deed,  or  other 
proceeding  as  aforesaid,  and  may  direct  and  enforce  an 
audit  of  the  account 

And  whereas  the  Board  of  Trade  have  opened  an 
Account  at  the  Bank  of  England  above  referred  to  e^ 
the  Bankruptcy  Estates'  Account, 


384 


The  Bankruptcy  Act,  1883. 


Notice  is  hereby  given  to  such  trustees  or  other 
persons  ais  aforesaid  forthwith  to  pay  to  the  said  Account 
the  money  in  their  hands  or  under  their  control,  obtain- 
ing in  the  first  instance  a  Receivable  Order  from  the 
Board  of  Trade,  and  upon  such  payment  the  Board  of 
Trade  will  furnish  to  such  trustees  or  other  persons  a 
Certificate  of  Receipt  of  the  money  so  paid,  which  shall 
be  an  effectual  discharge  in  respect  thereof. 

Statutes  relating  to  Unclaimed  Dividends  abo^t 
referred  to : — 


Session  and  Chapter. 

Title  of  Act 

7&8Vic.,  C70     

An  Act  for  facilitatingarrange- 

ments  between  debtors  and 

creditors 

13  Vic,  c.  106         

The   Bankruptcy   Law  Con- 

solidation Act,  1849 

25  Vic,  c.  134        

The  Bankruptcy  Act,  1861 

J  J    V  Iw.,  C  f  f^    .«•        •••        ••• 

The  Bankruptcy  Act,  1869 

Dated  this  25th  day  of  August,  1883. 

J.  CHAMBERLAIN. 

President  of  the  Board  of  Trade 


Further  Notice. 

Whereas  by  a  Preliminary  Notice  dated  the  25th 
August,  1883,  Trustees  or  other  persons,  having  in  their 
hands  or  under  their  control  Unclaimed  or  Undistributed 
Funds  or  Dividends  as  mentioned  in  section  162  of  the 
said  Act,  were  required  forthwith  to  pay  the  same  to  the 
Bankruptcy  Estates'  Account  at  the  Bank  of  England,  in 
pursuance  of  the  duties  imposed  upon  them  by  the  said 
section ; 
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And  whereas  by  sub-section  2  (b)  of  the  said  section 
162  powers  are  conferred  upon  the  Board  of  Trade  by 
order  to  require  any  such  Trustees  or  other  persons  to 
submit  accounts  and  to  direct  and  enforce  an  audit 
thereof.  And  by  sub-section  z  (c)  of  the  said  section  163 
it  is  enacted  that  any  Court  having  jurisdiction  in  bank- 
ruptcy shall  have,  and  at  the  instance  of,  among  others, 
the  Board  of  Trade,  may  exercise  for  the  purposes  of  the 
said  section,  all  the  powers  conferred  by  the  said  Act 
with  respect  to  the  discovery  and  realization  of  the  pro- 
perty of  a  debtor.  And  that  the  provisions  of  Part  I.  of 
the  said  Act,  with  respect  thereto  shall,  with  any  necessary 
modifications,  apply  to  proceedings  under  the  said 
section  162  : 

And  whereas  by  Rule  221  of  the  Bankruptcy  Rules, 
1883,  it  is  provided  and  declared  as  follows  :  "  It  shall  be 
a  sufficient  objection  to  the  appointment  of  a  Trustee 
that  he  has  not  complied  with  the  requirements  of  section 
162  of  the  Act  or  of  any  Order  of  the  Board  of  Trade 
made  thereunder  in  respect  of  any  matter  as  to  which  he 
was  under  an  obligation  to  comply  " : — 

Notice  is  hereby  given,  that  if  at  any  time  after  the 
8th  day  of  February  next,  the  Board  of  Trade  shall  have 
reason  to  believe  that  the  duty  and  obligation  imposed 
upon  Trustees  or  other  persons  as  aforesaid  by  the  said 
section  has  not  been  duly  performed,  the  Board  of  Trade 
will,  without  further  notice,  take  such  measures  as  they 
may  be  advised  for  the  exercise  of  the  powers  specified 
in  the  said  section.  And  in  case  any  such  Trustee  or 
other  person  who  shall  have  failed  to  comply  with  the 
requirements  of  the  said  section  shall  thereafter  be 
appointed  Trustee  of  the  property  of  any  bankrupt,  the 
Board  of  Trade  will  object  to  his  appointment 
ground  of  such  non-compliance  as  aforesaid. 

Dated  the  17th  day  of  January,  1884 

J.  CHAMBERLAIN, 
President  of  the  Board  of  1 
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[Unrealised  and  Undistributed  Property  to  vest  in 

Official  Receivers^ 

Whereas  by  section  160  of  the  Bankruptcy  Act,  1883, 
it  is  enacted  that  where  a  bankruptcy  or  liquidation  by 
arrangement  under  the  Bankruptcy  Act,  1869,  has  been 
or  is  hereafter  closed,  any  property  of  the  bankrupt  or 
liquidating  debtor  which  vested  in  the  trustee  and  has 
not  been  realised  or  distributed  shall  vest  in  such  person 
as  may  be  appointed  by  the  Board  of  Trade  for  that 
purpose,  and  he  shall  thereupon  proceed  to  get  in, 
realise,  and  distribute  the  property  in  like  manner  and 
with  and  subject  to  the  like  powers  and  obligr^ations  as 
far  as  applicable  as  if  the  bankruptcy  or  liquidation  were 
continuing,  and  he  were  acting  as  trustee  thereunder. 
Now,  therefore,  it  is  ordered  that  the  Official  Recei\tr 
attached  to  the  Court  having  jurisdiction  over  any  such 
bankruptcy  or  liquidation  as  is  in  the  said  section  mec- 
tioned  shall  be  and  hereby  is  appointed  as  the  person  in 
whom  the  property  of  the  bankrupt  or  liquidating  debtor 
shall  vest,  and  who  shall  exercise  and  perform  the  power5 
and  obligations  specified  in  the  said  section. 

Dated  the  ist  day  of  January  1884. 

(Signed)        J.  CHAMBERLAIN, 

President  of  the  Board  of  Trade 


\Pfficicd  Receivers  to  take  the  place  of  Registrars  as 

Trustees.'] 

Whereas  by  section  161  of  the  Bankruptcy  Act,  1883, 
it  is  enacted  that  in  every  bankruptcy  under  the  Bank- 
ruptcy Act,  1869,  pending  at  the  commencement  of  the 
Bankruptcy  Act,  1883,  where  a  Registrar  of  the  London 
Bankruptcy  Court  or  of  any  county  court  is  or  wou!d 
hereafter,  but  for  the  now  reciting  enactment,  become 
the  trustee  under  the  bankruptcy,  such  of  the  Official 
Receivers  of  bankrupts'  estates  as  may  be  appointed  by 
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the  Board  of  Trade  for  that  purpose  shall  from  and  after 
the  commencement  of  the  Bankruptcy  Act,  1883,  be  the 
trustee  in  the  place  of  the  Registrar,  and  the  property  of 
the  bankrupt  shall  pass  to  and  vest  in  the  Official 
Receiver  accordingly.  Now,  therefore,  it  is  ordered  that 
the  Official  Receiver  attached  to  the  court  having  juris- 
diction over  any  such  bankruptcy  as  is  in  the  said  section 
mentioned  shall  from  and  after  the  commencement  of 
the  Bankruptcy  Act,  1883,  be  and  hereby  is  appointed 
as  the  trustee  in  the  place  of  the  Registrar  to  and  in 
whom  the  property  of  the  bankrupt  shall  pass  and  vest 
as  in  the  said  section  mentioned. 

Dated  the  ist  day  of  January  1884. 

(Signed)        J.  CHAMBERLAIN, 

President  of  the  Board  of  Trade. 


APPOINTMENT    OF    OFFICERS. 

[Comptroller,'] 

Whereas  by  section  153  of  the  Bankruptcy  Act,  1883, 
it  is  enacted,  inter  alia^  that  the  existing  Comptroller  in 
Bankruptcy  shall  not  be  attached  to  the  Supreme  Court, 
but  shall  in  all  respects  act  under  the  directions  of  the 
Board  of  Trade,  and  that  on  the  occurrence  at  any  time 
after  the  passing  of  the  said  Act  of  any  vacancy  in  the 
office  of  any  of  the  persons  mentioned  in  the  said  section 
the  Board  of  Trade  may,  with  the  approval  of  the  Trea- 
sury, make  such  arrangement  as  they  think  fit  either  for 
the  abolition  of  the  office  or  for  its  continuance  under 
modified  conditions,  and  may  appoint  a  fit  person  to 
perform  the  remaining  duties  thereof,  and  the  person  so 
appointed  shall  have  all  the  powers  and  authorities  of 
the  person  who  was  at  the  passing  of  the  said  Act  the 
holder  of  such  office,  and  all  estates,  rights,  and  effects 
vested  at  the  time  of  the  vacancy  in  any  such  officer 

shall  by  virtue  of  such  appointment  become  vested  in 

c  c  2 
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the  person  so  appointed.    And  whereas  a  vacanq  b^ 
occurred  in  the  said  office  of  Comptroller  in  Banknrr 
as  from  the  date  hereof  by  the  resigrnation  of  Mr.  Ma:!- 
field  Parkyns,  the  holder  of  the  said  office  at  the  date 
the  passing  of  the  said  Act    And  whereas  the  Boarc 
Trade  have,  with  the  approval  of  the  Treasury,  thoii^r 
fit  to  make  arrangement  for  the  abolition  of  the  -^ 
office  as  from  the  date  hereof,  and  to  make  such  appc." 
ment  as  herein-after  mentioned.      Now    therefore  tr 
Board  of  Trade  do  hereby  appoint  Robert  Gifren,onf - 
the  Assistant  Secretaries  of  the  said  Board,  to  pedr: 
the  remaining  duties  of  the  said  office  of  Comptroller " 
Bankruptcy,  who  shall  have  all  the  powers  and  authc 
ties  of  the  said  Mansfield  Parkyns  as  the  holder  of  t' 
said  office  at  the  passing  of  the  said  Act,  and  in  wh  - 
all  estates,  rights,  and  effects  vested  in  the  said  Mari 
field  Parkyns  at  the  time  of  his  said  resignation  ^^ 
become  vested  in  accordance  with  the  said  Act 

Dated  the  2nd  day  of  January  1884. 

(Signed)  J,  CHAMBERLAIN. 

President  of  the  Board  of  Trade 


[Inspector-General  in  Bankruptcy.'] 


Board  of  Trade,  January  i,    1884. 


In  virtue  of  the  powers  conferred  on  them  by  ^ 
Bankruptcy  Act,  1883,  section  71,  the  Board  of  Trafe 
with  the  concurrence  of  the  Treasury,  have  established 
a  new  Department,  to  be  called  the  Bankruptcy  Depa^' 
ment,  having  at  its  head  an  Officer  called  Inspector 
General  in  Bankruptcy.  The  duties  of  this  Officers- 
include  the  general  direction  of  the  Bankruptcy  Depart- 
ment of  the  Board  of  Trade,  under  the  control  o(^ 
Board,  and  he  will  also  be  liable  to  discharge  any  other 
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duties  connected  with  Bankruptcy  which  the  Board  of 
Trade  may  from  time  to  time  assign  to  him.  Mr.  John 
Smith  has  been  appointed  Inspector-General. 

The  Official  Receivers  throughout  the  country,  with 
the  exception  of  the  Chief  Official  Receiver,  who  acts 
directly  under  the  Board  of  Trade,  are  to  report  to,  and 
correspond  with,  the  Inspector-General. 


{Official  Receivers?^ 
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Board  of  Trade,  January  i,  1884. 

The  Board  of  Trade,  with  the  concurrence  of  the 
Treasury,  have  ordered  the  appointment  of  one  Official 
Receiver  for  the  Bankruptcy  District  of  the  High  Court ; 
and  have  also  fixed  the  number  of  Official  Receivers  for 
the  Bankruptcy  Districts  within  the  jurisdiction  of  the 
County  Courts  as  in  the  list  annexed  hereto. 

Mr.  Robert  Palmer  Harding  has  been  appointed,  as 
from  the  ist  of  October  last,  to  be  Chief  Official  Re- 
ceiver and  Official  Receiver  for  the  District  of  the  High 
Court  The  appointments  of  Official  Receivers  for 
County  Court  Districts  are  as  in  the  annexed  list,  the 
appointments  taking  effect  from  this  date. 

Mr.  Peter  Paget,  the  Official  Assignee  of  the  London 
Bankruptcy  Court,  transferred  to  the  Board  of  Trade  by 
the  above  Act,  has  been  appointed  Senior  Assistant 
Receiver  of  the  Official  Receiver  for  the  District  of  the 
High  Court ;  and  Mr.  John  Clark  Austin,  the  Messenger 
of  the  London  Bankruptcy  Court,  transferred  to  the 
Board  of  Trade  by  the  above  Act,  and  Mr.  George  Wre- 
ford,  have  also  been  appointed  Assistant  Receivers  to 
the  Official  Receiver  for  the  District  of  the  High  Court, 
the  appointments  taking  effect  from  this  date. 


390 


The  Bankruptcy  Act^  1883. 


Official  Receivers  for  County  Court  DiSTRia: 


County  Coart  Districts, 


Newcastle-on-Tyne  ... 


Durham 

Sunderland    ... 
Stockton-on  Tees 
Middlesborough 
Northallerton 

Hull 

Great  Grimsby 

York 

Scarborough  ... 

Carlisle 

Cockermouth 
Whitehaven   . . . 
Ulverstone  and 

Barrow 
Kendal 
Preston 
Blackburn 
Burnley 

Liverpool 
Birkenhead 

Wigan 

Warrington    . 
Newtown 

Chester 

Wrexham  and 

Llangollen. 
Bangor 


} 


} 


} 


Name  of  Official  Recdrer. 

Mr.  A.  S.  Maples, 

Solicitor,  Newcastle 

Mr.  J.  A.  Longden, 

Solicitor,  Sunderiand 

Mr.  J.  R.  Stubbs, 

Solicitor,  Middlesborough. 

Mr.  H.  Forder, 

Late  Surveyor  of  Taxes  2: 
Hull. 
Mr.  E.  T.  Wilkinson, 

York. 
Mr.  W.  Drawbridge, 

Solicitor,  Scarborough. 
Mr.  E.  L.  Hough, 

Solicitor,  Carlisle. 
Mr.  J.  Mason, 

Solicitor,  Whitehaven. 

Mr.  H.  G.  Pearson, 
Solicitor,  Barrow. 

Mr.  T.  Edelston, 
Solicitor,  Preston. 

Mr.  F.  Gittins, 

Chartered  Accountant, 
Liverpool. 
Mr.  T.  J.  Ridgway, 

Solicitor,  Warrington. 
Mr.  J.  D.  Davies, 

Solicitor,  Llanidloes. 

Mr.  W.  Evans, 

Branch  Managerof  theNortk 

and    South  Wales  Bant 
Chester. 
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County  Court  Districts. 

Name  of  Official  Receiver. 

Bolton 

Mr.  T.  H.  Winder, 

Solicitor,  Bolton. 

Oldham 

Mr.  Hesketh  Booth, 

Town  Clerk  of  Oldham. 

Manchester    ...          1 
Salford            ...          f 

Mr.  C.  J.  Dibb, 

Solicitor,  Barnsley. 

Ashton-under-Lyne . . . 

Mr.  John  Brooks, 

::.} 


Macclesfield 
Stockport  ... 
Hanley,       Burslem, 

and  Tunstall, 
Stoke  -  on  -  Trent 

and  Longton, 
Nantwich    and 

Crewe. 
Bradford 

Huddersiield... 

Halifax 

Dewsbury 

Wakefield 

Sheffield 
Barnsley 
Lincoln 
Boston 

Birmingham  ... 
Oldbury 


y 


} 
} 


Solicitor, 

Ashton-under-Lyne. 
Mr.  A.  C.  Procter, 

Solicitor,  Macclesfield. 

Mr.  T.  Bullock, 

Chartered  Accountant, 

Newcastle-under-Lyme. 

Mr.  J.  A.  Binns, 

Bradford. 
Mr.  John  Haigh, 

Solicitor,  Huddersfield. 
Mr.  T.  England, 

Solicitor,  Halifax. 
Mr.  J.  A.  Deane, 

Town  Clerk  of  Batley. 
Mr.  J.  Bowling, 

Solicitor,  Leeds. 
Mr.  J.  B.  Ottley, 

Solicitor,  London. 
Mr.  W.  J.  Clegg, 

Solicitor,  Sheffield. 
Mr.  T.  G.  Dale, 

Solicitor,  Lincoln. 
Mr.  L  J.  Sharp, 

Chartered  Accountant, 
Birmingham. 


^^ 


.-     X 


■  IT' ^»^- 


A-.:.:^^ 


r-^^^izrj:  «•: 


_     •  -  _ 


ty: 


-cAJi.   .» 


*.  --■»-^»     AIT"* 


Mcrthyr  Tydfil 
Fontypridd    ... 
Abcrdarc 
Tredegar 
Newport  (Mon.; 

Cardiff 

Carmarthen  ... 
rcfiibrokc  Dock 
Abcrystwith  ... 
Swansea 
N'JHth 


..d. 


^Ti'in. 


^v.L.-n'Z— r.  -  "■' 


I     Mr.  Tier  Smith. 


) 


Mr.  J.  G.  Bur^cssw 

Chartered  Accourrtanl, 


/    Mr.  W.  L  Daniel 
Merth>T  TydfiL 


s 


...  Mr.  G.  H.  Llewell>Ti, 

I         Solicitor,  Newport. 
...  Mr.  T.  H.  Stephens, 
Solicitor,  Cardiff. 

Mr.  Thomas  Thomas, 

Carmarthen. 


} 


Mr.  W.  Rosser, 

Land  Aorpnt.  f^wansea. 
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County  Court  Districts. 


Bristol 
Bath   ... 
Frome 
Wells... 
Swindon 

Gloucester 
Cheltenham  ... 
Salisbury 
Dorchester    . . . 
Poole  ... 
Yeovil 

Bridgwater    ... 
Taunton 
Barnstaple     . . . 
Exeter 

East  Stonehouse 

Truro ... 

Norwich 

Great  Yarmouth 

King's  Lynn 

Ipswich 

Bury  St.  Edmunds 

Bedford 

Northampton 

Cambridge    ... 

Peterborough 

Oxford 

Aylesbury 

Banbury 

Luton... 

Hertford 

St  Albans     . . . 


Name  of  Official  Receiver. 


} 


} 
} 
} 

} 


Mr.  E.  G.  Clarke, 

Chartered  Accountant, 
Bristol. 

Mr.  H.  C.  Tombs, 

Solicitor,  Swindon. 
Mr.  C.  Scott, 

Solicitor,  Gloucester. 

Mr.  F.  A.  Dawes, 

Estate  Agent,  Salisbury. 

Mr.  Geo.  Philpott, 

Chief  Clerk  of  County  Court, 
Taunton. 
Mr.  T.  Andrew, 

High  Bailiff,  Exeter. 
Mr.  J.  Greenway, 

Solicitor,  Plymouth. 
Mr.  G.  A.  Jenkyns, 

Solicitor,  Penryn. 
Mr.  H.  P.  Gould, 

Chartered  Accountant, 
Norwich. 
Mr.  F.  Messent, 

Ipswich. 
Mr.  W.  G.  C.  Mitchell, 

Solicitor,  Bedford. 
Mr.  J.  Ellison, 

Solicitor,  Cambridge. 

Mr.  G.  Mallam, 

Solicitor,  Oxford. 

Mr.  A.  Ewen, 

Solicitor,  Luton. 
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County  Court  Districts. 


Chelmsford 
Colchester 

Greenwich 

Wandsworth 

Croydon 

Reading 

Newbury 

Windsor 

Kingston  -  on 

Thames 
Guildford     and 

Godalming 
Barnct 
Edmonton 
Brentford 
Rochester 
Maidstone 
Canterbury 


-/ 
> 


} 


Brighton 
Hastings 
Lewes . . . 
Tunbridge  Wells 
Southampton 
Winchester    ... 
Portsmouth    ... 
Newport  and  Ryde  . . . 


Name  of  Official  RecdTo. 


Mr.  C.  Godfrey, 

High  Bailfff  of  Chelmsfor. 
and  Colchester. 


Mr.  Cecil  Mercer, 
Solicitor. 


Mr.  Allen  H.  P.  Stoneham, 
Chartered     Accountant,  ^ 
the  firm  of  Monkhouse, 
Goddard,  and  Co. 

Mr.  R.  Prall, 

Town  Clerk  of  Rochester. 
Mr.  L.  Creery, 

Solicitor,  Ashford. 

Mr.  A.  Mackintosh, 

The  Downs,  Wimbledoa 

Mr.  J.  C.  Moberley, 

Solicitor,  Southampton. 

Mr.  S.  Wheeler, 

Chartered  Accountant,  New- 
port, Isle  of  Wight 
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Whereas  by  section  6y  (subsection  i)  of  the  Bankruptcy 
Act,  1883,  it  is  enacted  that  the  Board  of  Trade  may, 
from  time  to  time,  by  Order  direct  that  any  of  its  officers 
mentioned  in  the  Order  shall  be  capable  of  discharging 
the  duties  of  any  Official  Receiver  during  any  temporary 
vacancy  in  the  office,  or  during  the  temporary  absence 
of  any  Official  Receiver  through  illness  or  otherwise. 

Now,  it  is  ordered,  and  the  Board  of  Trade  do  hereby 
direct,  that  the  following  persons,  being  officers  of  the 
said  Board  (that  is  to  say)  : — 

ROBERT  GIFFEN,  Esq. ; 

ALLEN  STONEHAM,  Esq. ; 

JOHN  SMITH,  Esq.,  Inspector-General  in  Bank- 
ruptcy ; 

ROBERT    PALMER    HARDING,    Esq.,    Chief 
Official  Receiver ; 

CHRISTOPHER  JENKINS  DIBB,  Esq.,  Official 
Receiver,  Manchester ; 

FREDERICK  GITTINS,  Esq.,  Official  Receiver. 
Liverpool ; 

LUKE  JESSON  SHARP,  Esq.,  Official  Receiver, 
Birmingham ; 

EDWARD  GUSTAVUS  CLARKE,  Esq.,  Official 
Receiver,  Bristol ; 

ARTHUR  STEWART  MAPLES,  Esq.,  Official 
Receiver,  Newcastle  ; 

CECIL    MERCER,    Esq.,    Official    Receiver    for 
Greenwich  and  other  districts ; 

ALEXANDER    MACKINTOSH,    Esq.,   Official 
Receiver  for  Brighton  and  other  districts  ; 

shall  severally  and  respectively  be  capable  of  discharging 

the  duties  of  any  Official  Receiver  during  any  temporary 

vacancy  in  the  office,  or  during  the  temporary  absence  of 

any  Official  Receiver  through  illness  or  otherwise. 

Dated  the  3rd  day  of  January  1884. 

(Signed)        J.  CHAMBERLAIN. 

President  of  the  Board  of  Trade. 
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{Board  of  Trade  Minute  as  to  terms  and  conditions  of  Ofuix 
*  From  the  Receivers'  appointf/tcnts,*'\ 

Report  of  the 

President  of      Read  a  letter  from  the  Treasury,  dated  the  22nd  October,  sanctions; 
the  Board  of     the  appointment,  upon  a  scale  of  remuneration  by  fees  and  commission. 
Trade  to  the     Official  Receivers  under  the  Bankruptcy  Act,  1883,  at  various  CoaiUha\":: 
House  of  bankruptcy  jurisdiction  in  England  and  Wales. 

Commons,  5th      My  Lords  are  therefore  pleased  to  order  that  where  Official  Rcceivcv 

February,  shall  be  appointed  on  terms  of  remuneration  by  a  fee  for  each  case  in  wh::: 

1884.  A  receiving  order  is  issued  and  a  commission  on  the  assets  collected  bj  l^". 

Receiver  m  the  course  of  his  administration,  the  following  will  be  th 

conditions  of  the  appointment : — 

(I.)  An  Official  Receiver  will  be  required  to  act  for  the  whole ara 
comprised  within  the  bankruptcy  jurisdiction  of  each  Coon :. 
which  he  may  be  attached. 
(2.)  The  appointment  carries  no  claim  to  pension,  and  is  tenninabki: 
six  months*  notice ;  and  the  terms  of  remuneration  and  ott-f* 
conditions  are  subject  to  revision  at  the  expiration  of  12  momJ*^ 
from  1st  January  next. 
(3.)  An  Official  Receiver  appointed  in  pursuance  of  this  Minotev- 
not  be  allowed  either  by  himself  or  his  partner,  to  engage  ^ 
any  private  business  or  practice  connected  with   bankruptcr  :r 
insolvency  proceedings,  nor  may  he  accept  any  political  ager.  7; 
but  in  so  far  as  is  consistent  with  the  due  discbarge  of  thedutio  *' 
his  office,  and  except  as  otherwise  determined   by  the  Act  1-* 
Rules,  or  by  regulations  issued  by  the  Board  of  Trade,  he  i*- 
not  l)e  precluded  from  engaging  in  other  business. 
(4.)  While  each  officer  in  his  capacity  of  Official  Receiver  will  be  f>r 
mitted,  unless  otherwise  arranged,  to  charge  to   the  partiai- 
cstates  in   which   he  is  concerned  such  actual    out-of-poc»ci 
expenses  as  may  be  allowed  by  law  or  by  gen  ral  rules,  or  '•  ^ 
regulations  issued  by  the  Board  of  Trade,  he  will  be  rcqoirrJ ' 
find  a  sufficient  staff  and  office  accommodation  and  matenai  > 
his  own  expense,  and  will  have  no  claim  on  the  Board  of  Tn\ 
for  any  remuneration  or  costs  beyond  the  fee  and  commiw  >. 
stated  in  the  Minute  appointing  him.     An  office  must  be  pro^-iir. 
convenient  to  the  Court  to  which  the  Receiver  is  attached. 
(5.)  An  Official  Receiver  will  not  be  entitled  to  any  remuneratioo  ■' 
costs  of  any  sort,  beyond  out-of-pocket  expenses  as  above  stotec, 
from  any  estate  or  matter  where  he  may  be  Official  Receiver. 
(6. )  The  fee  for  each  receiving  order  issued  is  to  become  payabk  •"• 
the  expiry  of  three  months  from  the  date  of  the  order :  t!:' 
commission  on  assets  is   to   be  chargeable  on  the   net  as^t-^ 
realised  or  collected  by  the  Receiver,  not  being  assets  coHecte' 
and  expended  in  carrying  on  the  debtor's  business,  and  m/ 
l)ecome  payable  {a)  in  cases  where  the  Receiver  acts  as  tru^ir^ 
throughout   (sees.   121,   125)  at  the  date  of  the  final  or  or} 
dividend  ;   and  (b)  in  other  cases  when  the  Official  Receiver 
hands  over  the  assets  in  his  hands  to  a  trustee,  or  his  duties  c 
respect  of  the  collection  of  assets  otherwise  terminate. 
(7.)  The  amount  of  the  fee  ioi  each  receiving  order  and  of  the  ot 
mission    on     assets    realised  will  be    those   specified   in  tht 
appointment  for  each  district. 

J.  CHAMBERLAIN. 
December  1883. 


THE    DEBTORS    ACT,    1869. 

32  &  33  Vict.,  c.  62. 

An  Act  for  the  Abolition  of  Imprisonment  for  Debt ^  for 
tite  punishment  of  fraudulent  debtors^  and  for  other 
purposes,  [gth  August  1869.] 

"OE  it  enacted  by  the  Queen's  most  Excellent  Majesty, 
^  by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

Preliminary. 

1,  This  Act  may  be  cited  for  all  purposes  as  "  The  Short  title. 
Debtors  Act,  1869." 

2,  This  Act  shall  not  extend  to  Scotland  or  Ireland.    Extent  of 

Act. 

3,  This  Act  shall  not  come  into  operation  until  the  Commence- 
day  on  which  the  Bankruptcy  Act,    1869,  comes  into  ^^^\|^^^^^°"- 
operation,  *  which  day  is  herein-after  referred  to  as  the  Act. 
commencement  of  this  Act,  and  words  and  expressions 

defined  or  explained  in  the  Bankruptcy  Act,  1869,  shall 
have  the  same  meaning  in  this  Act. 

^  f.^.,  the  1st  day  of  January,  1870  (32  &  33  Vict.,  c.  71,  s.  3). 


PART  I.  Part  I. 

Abolition  of  Imprisonment  for  Debt. 

4,  With  the  exceptions  herein-after  mentioned,   no  Abolition  of 
person  shall,  after  the  commencement  of  this  Act,  be  fo^^d^dST  Mdth 
arrested  or  imprisoned  for  making  default  in  payment  of  exceptions. 
a  sum  of  money. 
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Part  I.         There  shall  be  excepted  from  the   operation  rfthe 
above  enactment : 

1.  Default  in  payment  of  a  penalty,  or  sum  in  ths 

nature  of  a  penalty,  other  than  a  penalty  ia 
respect  of  any  contract : 

2.  Default  in  payment  of  any  sum  recoverable  sum- 

marily before  a  justice  or  justices  of  the  peace. 

3.  Default  by  a  trustee  or  person  acting  in  a  fidudan' 

capacity  and  ordered  to  pay  by  a  court  c4 
equity  any  sum  in  his  possession  or  under  his 
control :  * 

4.  Default  by  an  attorney  or  solicitor  in  pa)mient  cf 

costs  when  ordered  to  pay  costs  for  misconduct 
as  such,  or  in  payment  of  a  sum  of  money  when 
ordered  to  pay  the  same  in  his  character  of  ao 
officer  of  the  court  making  the  order  : » 

5.  Default  in  payment  for  the  benefit  of  creditors  of 

any  portion  of  a  salary  or  other  income  ifl 
respect  of  the  payment  of  which  any  court 
having  jurisdiction  in  bankruptcy  is  authorircd 
to  make  an  order : 

6.  Default  in  payment  of  sums  in  respect  of  the  paj* 

ment  of  which  orders  are  in  this  Act  authoriz«<i 

to  be  made : 
Provided,  first,  that  no  person  shall  be  imprisoned  ic 
any  case  excepted  from  the  operation  of  this  section  for  a 
longer  period  than  one  year ;  and  secondly,  that  nothing 
in  this  section  shall  alter  the  effect  of  any  judgment  01 
order  of  any  court  for  payment  of  money  except  as 
regards  the  arrest  and  imprisonment  of  the  person 
making  default  in  paying  such  money. 

^  In  any  case  coming  within  these  exceptions,  the  Court  or  Jtt(^  ^ ' 
discretionary  power  to  grant  or  refuse  the  application, — st€  The  DebtoR 
Act,  1878,  41  &  42  Vict,  c.  54,  infrh. 

Saving  of  5.  Subject  to  the  provisions  herein-after  mentioned 

Sttid  foranSi  ^"^  *^  *^  prescribed  rules,  any  court  may  commit  ^ 
dehts.  prison  for  a  term  not  exceeding  six  weeks,  or  until  p^y' 
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ment  of  the  sum  due,  any  person  who  makes  default  in      Part  I. 
payment  of  any  debt  or  instalment  of  any  debt  due  from 
him  in  pursuance  of  any  order  or  judgment  of  that  or 
any  other  competent  court. 

Provided — (i.)  That  the  jurisdiction  by  this  section 
given  of  committing  a  person  to  prison  shall,  in  the  case 
of  any  court  other  than  the  superior  courts  of  law  and 
equity,  be  exercised  only  subject  to  the  following  restric- 
tions ;  that  is  to  say, 

(<?.)  Be  exercised  only  by  a  judge  or  his  deputy,  and 
by  an  order  made  in  open  court  and  showing 
on  its  face  the  ground  on  which  it  is  issued  : 

(*.)  {Repealed  by  tlie  Bankruptcy  Act,  1883,  s.  169, 
Sch.  v.] 

{c)  Be  exercised  only  as  respects  a  judgment  of  a 
county  court  by  a  county  court  judge  or  his 
deputy. 

(2.)  That  such  jurisdiction  shall  only  be  exercised 
where  it  is  proved  to  the  satisfaction  of  the  court  that 
the  person  making  default  either  has  or  has  had  since 
the  date  of  the  order  or  judgment  the  means  to  pay  the 
sum  in  respect  of  which  he  has  made  default,  and  has 
refused  or  neglected,  or  refuses  or  neglects,  to  pay  the 
same. 

Proof  of  the  means  of  the  person  making  default  may 
be  given  in  such  manner  as  the  court  thinks  just ;  and 
for  the  purposes  of  such  proof  the  debtor  and  any 
witnesses  may  be  summoned  and  examined  on  oath, 
according  to  the  prescribed  rules. 

Any  jurisdiction  by  this  section  given  to  the  superior 
courts  may  be  exercised  by  a  judge  sitting  in  chambers, 
or  otherwise,  in  the  prescribed  manner. 

For  the  purposes  of  this  section  any  court  may  direct 
any  debt  due  from  any  person  in  pursuance  of  any  order 
or  judgment  of  that  or  any  other  competent  court  to  be 
paid  by  instalments,  and  may  from  time  to  time  rescind 
or  vary  such  order  : 
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Part  I.  Persons  committed  under  this  section  by   a  superior 

court  may  be  committed  to  the  prison  in  which  the)- 
would  have  been  confined  if  arrested  on  a  writ  of  capias 
ad  satisfaciendum,  and  every  order  of  committal  by  any 
superior  court  shall,  subject  to  the  prescribed  rules,  be 
issued,  obeyed,  and  executed  in  the  like  manner  as 
such  writ 

This  section,  so  far  as  it  relates  to  any  county  court 
shall  be  deemed  to  be  substituted  for  sections  ninety- 
eight  and  ninety-nine  of  the  County  Court  Act,  1846,  and 
that  Act  and  the  Acts  amending  the  same  shall  be 
construed  accordingly,  and  shall  extend  to  orders  made 
by  the  county  court  with  respect  to  sums  due  in  pursu- 
ance of  any  order  or  judgment  of  any  court  other  than  1 
county  court 

No  imprisonment  under  this  section  shall  operate  as  a 
satisfaction  or  extinguishment  of  any  debt  or  demand  c: 
cause  of  action,  or  deprive  any  person  of  any  right  t^ 
take  out  execution  against  the  lands,  goods,  or  chattels 
of  the  person  imprisoned,  in  the  same  manner  as  if  such 
imprisonment  had  not  taken  place. 

Any  person  imprisoned  under  this  section  shall  be 
discharged  out  of  custody  upon  a  certificate  signed  ir 
the  prescribed  manner  to  the  effect  that  he  has  satisfies 
the  debt  or  instalment  of  a  debt  in  respect  of  which  he 
was  imprisoned,  together  with  the  prescribed  costs 
(if  any). 

By  the  combined  effect  of  s.  103  (i)  (2)  of  the  Bankruptcy  Act,  1SS3. 
r.  265  of  the  Bankruptcy  Rules,  1883,  and  an  Order  of  1st  January,  1SS4. 
{suprdt  p.  343)1  the  jurisdiction  and  powers  of  the  High  Court  under  t:u.< 
section  are  assigned  to  the  Judge  to  whom  bankruptcy  business  is  a&signc.. 
and  to  the  Registrars  in  Bankruptcy  of  the  High  Court. 

A  Registrar  cannot,  however,  make  an  order  of  committal,  but  m^ 
adjourn  the  case  to  the  Judge  for  that  purpose  {supr^,  p.  344). 

Power  under        g    ^ftgr  the  commencement  of  this  Act  a  person  shall 

certam  cir-  ^'  *^ 

cumstances  to  not  be  arrested  upon  mesne  process  m  any  action. 

am  aWtTo** "       Where   the   plaintiff  in    any   action   in  any   of  .Her 

quit  England.  Majesty's  superior  courts  of  law  at  Westminster,  in  which 
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if  brought  before  the  commencement  of  this  Act,  the  Part  I. 
defendant  would  have  been  liable  to  arrest,  proves  at  any  "^ 
time  before  final  judgment  by  evidence  on  oath,  to  the 
satisfaction  of  a  judge  of  one  of  those  courts,  that  the 
plaintiff  has  good  cause  of  action  against  the  defendant 
to  the  amount  of  fifty  pounds  or  upwards,  and  that  there 
is  probable  cause  for  believing  that  the  defendant  is 
about  to  quit  England  unless  he  be  apprehended,  and 
that  the  absence  of  the  defendant  from  England  will 
materially  prejudice  the  plaintifT  in  the  prosecution  of 
his  action,  such  judge  may  in  the  prescribed  manner 
order  such  defendant  to  be  arrested  and  imprisoned  for 
a  period  not  exceeding  six  months,  unless  and  until  he 
has  sooner  given  the  prescribed  security,  not  exceeding 
the  amount  claimed  in  the  action,  that  he  will  not  go  out 
of  England  without  the  leave  of  the  court. 

Where  the  action  is  for  a  penalty  or  sum  in  the  nature 
of  a  penalty,  other  than  a  penalty  in  respect  of  any  con- 
tract, it  shall  not  be  necessary  to  prove  that  the  absence 
of  the  defendant  from  England  will  materially  prejudice 
the  plaintiff  in  the  prosecution  of  his  action,  and  the 
security  given  (instead  of  being  that  the  defendant  will 
not  go  out  of  England)  shall  be  to  the  effect  that  any 
sum  recovered  against  the  defendant  in  the  action  shall 
be  paid,  or  that  the  defendant  shall  be  rendered  to  prison. 

7,  \Discharge  of  persons  in  custody  at  the  commencement 
of  this  Act, — Repealed  by  the  Statute  Law  Revision 
Act,  1883,  46  &  47  Vict,  c.  39.] 

8,  Sequestration   against  the  property  of  a  debtor  Saving  for 
may,  after  the  commencement  of  this  Act,  be  issued  by  JSuiwt  pr^ 
any  court  of  equity  in  the  same  manner  as  if  such  debtor  pcity. 
had  been  actually  arrested. 

0.   Nothing  in  this  part  of  this  Act  shall  in  any  way  Saving  for 
atflTect  any  right  or  power,  under  The  Bankruptcy  Act,  Act,  18^^.^ 
1869,  to  arrest  or  imprison  any  person. 

p  D 
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Part  I.  10,  In  this  part  of  this  Act  the  term  "  prescribed " 

Definition  of    means  as  follows  : — 

*•  prescribed."  ^g  respects  the  superior  courts  of  common  law,  pre- 
scribed by  general  rules  to  be  made  in  pursuance  of 
The  Common  Law  Procedure  Act,  1852  ; 

As  respects  the  superior  courts  of  equity,  prescribed 
by  general  rules  and  orders  to  be  made  in  pursu- 
ance of  the  Act  of  the  session  of  the  fifteenth  and 
sixteenth  years  of  the  reign  of  Her  present  Majesty, 
chapter  eighty ; 

As  respects  the  county  courts,  prescribed  by  general 
rules  to  be  made  under  the  County  Court  Act 
1856  ;  and 

As  respects  any  other  court,  prescribed  by  the  rules  t3 
be  made,  with  the  approval  of  the  Lord  Chancellix, 
by  the  persons  having  power  to  make  rules  in  rela- 
tion to  the  practice  of  such  court ;  or  if  there  be 
no  such  persons,  by  the  judge  of  such  court : 

And  general  rules  and  orders  may  respectively  be 
made  by  such  authorities  as  aforesaid,  for  the  pur- 
pose of  carrying  into  effect  this  part  of  this  Act 


Part  II. 


PART  II. 


Punishment  of  Fraudulent  Debtors, 

]^^  The  provisions  of  the  Debtors  Act,  1869,  as  to  offences 
by  bankrupts  shall  apply  to  any  person  whether  a  trader 
or  not  in  respect  of  whose  estate  a  receiving  order  has  been 
made  as  if  the  term  "  bankrupt"  in  that  Act  included  a 
person  in  respect  of  whose  estate  a  reuiving  order  had 
been  made!'    {The  Bankruptcy  Act,  1883,  s.  163  (2,)).] 

Punishment  of     IL  Any  person  adjudged  bankrupt,  and  any  person 

debtors!"^       whose  affairs  are  liquidated  by  arrangement  in  pursuance 

of  The  Bankruptcy  Act,  1869,  shall,  in  each  of  thecas^ 

following,  be  deemed  guilty  of  a  misdemeanor,  and  cm, 
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conviction  thereof  shall  be  liable  to  be  imprisoned  for     Part  II. 
any  time  not  exceeding  two  years,  with  or  without  hard 
labour  ;  that  is  to  say, 

1.  If  he  does  not,  to  the  best  of  his  knowledge  and 

belief,  fully  and  truly  discover  to  the  trustee 
administering  his  estate  for  the  benefit  of  his 
creditors  all  his  property,  real  and  personal, 
and  how,  and  to  whom,  and  for  what  considera- 
tion, and  when  he  disposed  of  any  part  thereof, 
except  such  part  as  has  been  disposed  of  in  the 
ordinary  way  of  his  trade  (if  any),  or  laid  out 
in  the  ordinary  expense  of  his  family,  unless  the 
jury  is  satisfied  that  he  had  no  intent  to 
defraud  : 

2.  If  he  does  not  deliver  up  to  such  trustee,  or  as  he 

directs,  all  such  part  of  his  real  and  personal 
property  as  is  in  his  custody  or  under  his  con- 
trol, and  which  he  is  required  by  law  to  deliver 
up,  unless  the  jury  is  satisfied  that  he  had  no 
intent  to  defraud : 

3.  If  he  does  not  deliver  up  to  such  trustee,  or  as  he 

directs,  all  books,  documents,  papers,  and 
writings  in  his  custody  or  under  his  control 
relating  to  his  property  or  affairs,  unless  the 
jury  is  satisfied  that  he  had  no  intent  to 
defraud  : 

4.  If  after  the  presentation  of  a  bankruptcy  petition  ' 

against  him  or  the  commencement  of  the  liqui- 
dation, or  within  four  months  next  before  such 
presentation  or  commencement,  he  conceals 
any  part  of  his  property  to  the  value  of  ten 
pounds  or  upwards,  or  conceals  any  debt  due 
to  or  from  him,  unless  the  jury  is  satisfied  that 
he  had  no  intent  to  defraud  : 

5.  If  after  the  presentation  of  a  bankruptcy  petition' 

against  him  or  the  commencement  of  the  liqui- 
dation, or  within  four  months  next  before  such 
presentation  or  commencement,  he  fraudulently 

P  D  f 
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Pa*t  ^I-  removes  any  part  of  his  property  of  the  ai 

of  ten  pounds  or  upwards  : 

6.  If  he  makes  any  material  omission  in  anystzs 

ment  relating  to  his  affairs,  unless  the  juir 
satisfied  that  he  had  no  intent  to  defraud: 

7.  If,  knowing  or  believing  that  a  false  debt  has  be 

proved  by  any  person  under  the  bankniptc) 
liquidation,  he  fail  for  the  period  of  a  month 
inform  such  trustee  as  aforesaid  thereof: 

8.  If  after  the  presentation  of  a  bankruptcy  pctiii 

against  him  or  the  commencement  of  thcjy 
dation  he  prevents  the  production  of  any  by* 
document,  paper,  or  writing  affecting  or  reJ 
ing  to  his  property  or  affairs,  unless  the  jun 

f   1 

satisfied  that  he  had  no  intent  to  concea.  '^ 
state  of  his  affairs  or  to  defeat  the  law : 

9.  If  after  the  presentation  of  a  bankruptcy  pet:t::^ 

against  him  or  the  commencement  of  the  1^;- 
dation,  or  within  four  months  next  before  ?- 
presentation  or  commencement,  he  concs^ 
destroys,  mutilates,  or  falsifies,  or  is  pri^T' 
the  concealment,  destruction,  mutilation,  or  ^ 
sification  of  any  book  or  document  affectin; 
relating  to  his  property  or  affairs,  unless  - 
jury  is  satisfied  that  he  had  no  intent  to  c<' 
ceal  the  state  of  his  affairs  or  to  defeat  the  U 

10.  If  after  the  presentation  of  a  bankruptcy  pett:- 

against  him  or  the  commencement  of  theHv 
dation,  or  within  four  months  next  before  s- 
presentation  or  commencement,  he  makes  c: 
privy  to  the  making  of  any  false  entry  in  * 
book  or  document  affecting  or  relating  tc< 
property  or  affairs,  unless  the  jury  is  satiso 
that  he  had  no  intent  to  conceal  the  state 
his  affairs  or  to  defeat  the  law : 

1 1.  If  after  the  presentation  of  a  bankruptcy  pctitw 

against  him  or  the  commencement  of  the  fc 
dation,  or  within  four  months  next  befort  s» 
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presentation  or  commencement,  he  fraudulently  Part  II. 
parts  with,  alters,  or  makes  any  omission, 
or  is  privy  to  the  fraudulently  parting  with, 
altering,  or  making  any  omission  in  any  docu- 
ment affecting  or  relating  to  his  property  or 
affairs : 

12.  If  after  the  presentation  of  a  bankruptcy  petition  ^ 

against  him  or  the  commencement  of  the  liqui- 
dation, or  at  any  meeting  of  his  creditors  within 
four  months  next  before  such  presentation  or 
commencement,  he  attempts  to  account  for  any 
part  of  his  property  by  fictitious  losses  or 
expenses : 

13.  If  within  four  months  next  before  the  presentation 

of  a  bankruptcy  petition*  against  him  or  the 
commencement  of  the  liquidation,  he,  by  any 
false  representation  or  other  fraud,  has  obtained 
any  property  on  credit  and  has  not  paid  for  the 
same: 

14.  If  within  four  months  next  before  the  presentation 

of  a  bankruptcy  petition'  against  him  or  the 
commencement  of  the  liquidation,  he,  being  a 
trader,  obtains,  under  the  false  pretence  of  carry- 
ing on  business  and  dealing  in  the  ordinary  way 
of  his  trade,  any  property  on  credit  and  has  not 
paid  for  the  same,  unless  the  jury  is  satisfied 
that  he  had  no  intent  to  defraud  : 

1 5.  If  within  four  months  next  before  the  presentation 

of  a  bankruptcy  petition'  against  him  or  the 
commencement  of  the  liquidation,  he,  being  a 
trader,  pawns,  pledges,  or  disposes  of  otherwise 
than  in  the  ordinary  way  of  his  trade  any  pro- 
perty which  he  has  obtained  on  credit  and  has 
not  paid  for,  unless  the  jury  is  satisfied  that  he 
had  no  intent  to  defraud  : 

16.  If  he  is  guilty  of  any  false  representation  or  other 

fraud  for  the  purpose  of  obtaining  the  consent 
of  his  creditors  or  any  of  them  to  any  agree- 
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Part  II.  ment  with  reference  to  his  aflairs  or  his  bank- 

"""  ruptcy  or  h'quidation. 

'  To  be  read  as  if  the  words  "by  or"  were  there  inserted  (The  BanV 
ruptcy  Act,  1883,  s.  163  (i) ). 


Penalty  for  jQ    If  any  person  who  is  adjudged  a  bankrupt  or  has 

absconding       ,.--.,..,         ,  ,  ^      o  tr 

with  property,  his  affairs  hquidated  by  arrangement  after  the  presenta- 
tion of  a  bankruptcy  petition '  against  him  or  the  com- 
mencement of  the  liquidation,  or  within  four  month? 
before  such  presentation  or  commencement,  quits  Kngland 
and  takes  with  him,  or  attempts  or  makes  preparation  for 
quitting  England  and  for  taking  with  him,  any  part  of 
his  property  to  the  amount  of  twenty  pounds  or  upwards, 
which  ought  by  law  to  be  divided  amongst  his  creditors, 
he  shall  (unless  the  jury  is  satisfied  that  he  had  no  intent 
to  defraud)  be  guilty  of  felony,  punishable  with  imprison- 
ment for  a  time  not  exceeding  two  years,  with  or  without 
hard  labour. 

*  To  be  read  as  if  the  words  •'  by  or  "  were  there  inserted  (The  Bock- 
ruptcy  Act,  1883,  s.  163  (1) ). 


Penalty  on 
fraudulently 
obtaining 
credit,  &c. 


13,  Any  person  shall  in  each  of  the  cases  following 
be  deemed  guilty  of  a  misdemeanor,  and  on  convictior 
thereof  shall  be  liable  to  be  imprisoned  for  any  time  nc»t 
exceeding  one  year,  with  or  without  hard  labour  ;  that 
is  to  say, 

(i.)  If  in  incurring  any  debt  or  liability  he  has  obtained 
credit  under  false  pretences,  or  by  means  of  any 
other  fraud : 
(2.)  If  he  has,  with  intent  to  defraud  his  creditors,  or 
any  of  them,  made  or  caused  to  be  made  any 
gift,  delivery,  or  transfer  of  or  any  chai^re  on 
his  property : 
(3.)  If  he  has,  with  intent  to  defraud  his  creditor^ 
concealed  or  removed  any  part  of  his  prop>erty 
since  or  within  two  months  before  the  date  of 
any  unsatisfied  judgment  or  order  for  payment 
of  money  obtained  against  him. 
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14,  If  any  creditor  in  any  bankruptcy  or  liquidation     Part  II. 
by  arrangement  or  composition  with  creditors  in  pursu-  False  claim, 
ance  of  The  Bankruptcy  Act,  1 869,  wilfully  and  with  &c.  a  misde- 
intent  to  defraud  makes  any  false  claim,  or  any  proof, 
declaration,  or  statement  of  account  which  is  untrue  in 

any  material  particular,  he  shall  be  guilty  of  a  misde- 
meanor, punishable  with  imprisonment  not  exceeding 
one  year,  with  or  without  hard  labour. 

15,  Where  a  debtor  makes  any  arrangement  or  com-  Dcbtsincurred 
position  with  his  creditors  under  the  provisions  of  The   ^ 
Bankruptcy  Act,  1869,  he  shall  remain  liable  for  the  un- 
paid balance  of  any  debt  which  he  incurred  or  increased, 

or  whereof  before  the  date  of  the  arrangement  or  com- 
position he  obtained  forbearance,  by  any  fraud,  provided 
the  defrauded  creditor  has  not  assented  to  the  arrange- 
ment or  composition  otherwise  than  by  proving  his  debt 
and  accepting  dividends. 

16,  Where  a  trustee  in  any  bankruptcy'  reports  to  any  Order  by  court 
court  exercising  jurisdiction  in  bankruptcy  that  in  his  on  report  of 
opinion  a  bankrupt  has  been  guilty  of  any  offence  under  ^'"^tee. 
this  Act,*  or  where  the  court  is  satisfied  upon  the  repre- 
sentation of  any  creditor  or  member  of  the  committee  of 
inspection  that  there  is  ground  to  believe  that  the  bank- 
rupt has  been  guilty  of  any  offence  under  this  Act,*  the 

court  shall,  if  it  appears  to  the  court  that  there  is  a 
reasonable  probability  that  the  bankrupt  may  be  con- 
victed, order  the  trustee  to  prosecute  the  bankrupt  for 
such  offence. 

*  Or  official  receiver  (The  Bankruptcy  Act,  1883,  s.  164). 
'  Or  under  the  Bankruptcy  Act,  1883  (s.  164  of  that  Act). 

17.   Where  the  prosecution  of  the  bankrupt  under  this  Expenses  of 
Act   is  ordered  by  any  court,  then,  on  the  production  of  P^^*^^"^*°"^- 
the  order  of  the  court,  the  expenses  of  the  prosecution 
shall  be  allowed,  paid,  and  borne  as  expenses  of  prose- 
cutions for  felony  are  allowed,  paid,  and  borne. 
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Part  II.         18,  Every   misdemeanor  under  the   Second    Part  of 

Application  of  this  Act  shall  be  deemed  to  be  an  offence  within  and 

Vexatious  In-  subject  to  the  provisions  of  the  Act  of  the  session  of  the 

to  offences       twenty-second    and    twenty-third   years  of    the    rdgti 

under  this  Act.  ^f  Her  present   Majesty,   chapter  seventeen,   intituled 

"  An  Act  to  prevent  vexatious  indictments  for  certain 

"  misdemeanors  ; "  and  when  any  person  is  charged  with 

any  such  offence  before  any  justice  or  justices,  such 

justice  or  justices  shall   take    into   consideration   any 

evidence  adduced  before  him  or  them  tending  to  show 

*  sit.  that  the  Act  *  charged  was  not  committed  with  a  guilty 

intent 

Form  of  jg^  In  an  indictment  for  an  offence  under  this  Act  it 

shall  be  sufficient  to  set  forth  the  substance  of  the  offence 
charged,  in  the  words  of  this  Act  specifying  the  offence 
or  as  near  thereto  as  circumstances  admit,  without 
alleging  or  setting  forth  any  debt,  act  of  bankruptcy, 
trading,  adjudication,  or  any  proceedings  in,  or  order, 
warrant,  or  document  of  any  court  acting  under  The 
Bankruptcy  Act,  1869. 

(Quarter  ses-        20.  So  much  of  the  Act  of  the  session  of  the  fifth  and 

plldicu^''b  sixth  years  of  Her  Majesty's  reign  (chapter  thirty-eight;, 

respect  of       "  to  define  the  jurisdiction   of  justices  in  general  and 

Act?***  un   r  „  qyg^j^gj.  sessions  of  the  peace,"  as  excludes  from  the 

jurisdiction  of  justices  and  recorders  at  sessions  of  the 

peace  or  adjournments  thereof  the  trial  of  persons  for 

offences  against  am   provision  of  the  laws  relating  to 

bankrupts,  is  herety  repealed  as  from  the  passing  of 

this  Act ;   and   any  offence    under  this  Act   shall   be 

deemed  to  be  within  the  jurisdiction  of  such  justices  and 

recorders. 

21.  {Repealed  by  the  Bankruptcy  Act,   1883,  s.    169. 
Sch.  v.] 

22i  {Repealed  by   the  Bankruptcy  Act,   1883,  f.   169 
Sch.  v.] 
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23,  Where  any  person  is  liable  under  any  other  Act  of    Part  II. 
Parliament  or  at  common  law  to  any  punishment  or  Punishments 
penalty  for  any  offence  made  punishable  by  this  Act,  under  this  Act 
such  person  may  be  proceeded  against  under  such  other  ^"^ 
Act  of  Parliament  or  at  common  law  or  under  this  Act, 
so  that  he  be  not  punished  twice  for  the  same  offence. 


PART  III.  Part  III. 

24-1 

[Re/ate  to  warrants  to  confess  judgment^  cognovits, 
>     and  orders  made  by  consent  to  enter  judgment  or 
issue  execution,"] 


25 
26 
27 
28J 


29.  [Exempts  from   this  Act   the  custom   of  foreign 
attachment!] 


THE    DEBTORS  ACT,    1878. 

41  &  42  Vict.,  c  54. 

An  Act  to  amend  the  Debtors  Act,  1869,  and  the  Deiten 
Act  (Ireland),  1872.  [13///  August  iSji] 

OE  it  enacted  by  the  Queen's  most  Excellent  Majest} 

by  and  with  the  advice  and  consent  of  the  Lord5 

Spiritual  and  Temporal,  and  Commons,  in  this  present 

Parliament  assembled,  and  by  the  authority  of  the  sasia 

as  follows  : 

Court  or  1,  In  any  case  coming  within  the  exceptions  num 

d?s1:retion*'rr  ^^^^  3  ^^^  4  »"  ^^^  ^^^^h  section  of  the  Debtors  Ac: 
cases  within  1 869,  and  in  the  fifth  section  of  the  Debtors  Act 
"amU^rn  (Ireland),  1872,  respectively,  or  within  either  of  tho^ 
32  &  33  Vict,  exceptions,  any  Court  or  Judge,  making  the  order  f^ 

c  02  s  A,  and 

35  &  36  Vict  payment,  or  having  jurisdiction  in  the  action  or  pr  • 
c.  57.  s.  S»      ceeding  in  which  the  order  for  payment  is  made,  mi} 

respectively.      ...  ,  i     •     i  •  i  •  ^ 

mquire  mto  the  case,  and  (subject  to  the  provisos 
contained  in  the  said  sections  respectively^  may  gra-' 
or  refuse,  either  absolutely  or  upon  terms,  any  appiici 
tion  for  a  writ  of  attachment,  or  other  process  or  order 
of  arrest  or  imprisonment,  and  any  application  to  stay  th-^ 
operation  of  any  such  writ,  process,  or  order,  or  *o: 
discharge  from  arrest  or  imprisonment  thereunder. 

Short  title  and  2..  This  Act  may  be  cited  as  the  Debtors  Act,  iS;? 
and  shall  be  construed  as  one  with  the  Debtors  A- 
1869,  as  regards  England,  and  as  one  with  the  Debtrr? 
Act  (Ireland),  1872,  as  regards  Ireland  ;  and  the  Debtor 
Act,  1869,  and  this  Act  may  be  cited  as  the  Debtors  AcIn 
1869  and  1878,  and  the  Debtors  Act  (Ireland),  1872, ar- 
this  Act  may  be  cited  as  the  Debtors  Acts(IreIano. 
1872  and  1878. 


Rules  of  Court  ^it 


RULES  UNDER  THE  DEBTORS  ACT,  1869. 

In  Chancery, 

A  General  Order  of  the  Court  of  Chancery,  dated  the 
7th  day  of  January,  1870,  was  issued  in  pursuance  of  the 
Debtors  Act,  1 869  : 

Part  I.  (Rule  i)  relates  to  the  indorsement  on 
decrees  and  orders. 

Part  1 1.  (Rules  2 — 9)  relates  to  the  enforcement  of 
decrees  and  orders  by  writ  of  attachment,  order  for  the 
serjeant-at-arms,  and  commission  of  sequestration. 

Part  III.  (Rules  10 — 18)  relates  to  committals  to 
prison  under  s.  $  of  the  Debtors  Act,  1 869. 

Part  IV.  (Rules  19 — 22)  is  miscellaneous. 

The  Schedule  of  Forms  is  applicable  to  Part  III. 

This  Order  is  not  one  of  those  expressly  repealed  by 
Appendix  O.  to  the  Rules  of  the  Supreme  Court,  1883, 
but  as  to  the  writ  of  attachment  is  affected  by  O.  XLIL, 
r.  7,  and  O.  XLI V.  of  those  Rules. 

Part  III.  is,  it  is  submitted,  superseded  by  r.  270  of 
the  Bankruptcy  Rules,  1883. 

*«*  This  Order  b  printed  in  the  Law  Reports,  L.  R.  5,  Ch.  p.  xxxiii — xl. 
and  40  L.  J.,  Ch.  i. 

At  Common  Law. 

General  Rules — Michaelmas  Term,  1869 — were  made 
in  pursuance  of  the  Common  Law  Procedure  Act,  1852 
and  the  Debtors  Act,  1869,  for  carrying  into  effect  the 
first  part  of  the  latter  Act 

But  these  Rules,  so  far  as  they  relate  to  proceedings 
under  s.  5  of  the  Debtors  Act,  1869,  are,  it  is  submitted, 
superseded  by  r.  270  of  the  Bankruptcy  Rules,  1883  ; 
and,  so  far  as  they  relate  to  proceedings  under  s.  6  of  the 
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same  Act,  are  expressly  repealed  by  Appendix  O.  to  the 
Rules  of  the  Supreme  Court,  1883,  O.  XLIX-  of  those 
Rules  being  substituted. 


•  • 


^«*  These  rules  are  printed  in  the  Law  Reports,  L.  R.  5,  Q.  B., 
669—673,  and  39  L.  J.,  C.  P.,  5. 

In  County  Courts, 

"The  Debtors  Act  Rules,  January  1870,  and  May 
1 870,"  for  regulating  proceedings  in  County  Courts  under 
the  Debtors  Act,  1 869,  were  annulled  by  '*  The  Count) 
Court  Rules,  1875" — {see  the  first  prefatory  para- 
graph to  those  Rules) — and  others — (O.  XIX.,  r  r.  6—2; 
and  32,  infrd) — substituted,  which  as  amended  by  the 
County  Court  Rules,  1876,  1880,  and  1884,  are  now  in 
force. 


County  Court  Rules,  187  5- 1884.  413 


THE  COUNTY  COURT  RULES,  1875. 


\^*The  County  Court  Rules  for  the  time  being  in  force  as 
to  the  committal  of  judgment  debtors  shall^  with  any 
necessary  modifications,  ^PPfy  to  all  Courts  exercising 
jurisdiction  under  section  ^  of  the  Debtors  Act,  iSdg,  pro- 
vided  that  any  reference  therein  to  t/ie  Bankruptcy  Act^ 
1869,  shall  be  deemed  to  extend  also  to  the  corresponding 
provisions  of  the  Bankruptcy  Act,  1883."  {The  Bank- 
ruptcy Rules,  1883,  r.  270).] 


ORDER  XIX. 

Enforcement  of  Judgments  and  Orders. 

fudgment'Summons. 

6.  No  order  of  commitment  imder  the  Debtors  Act,  Judgment- 
1869,  shall  be  made  unless  a  summons  to  appear  and  be  be  served 
examined    on    oath,  herein-after    called    a   judgment-  p«"on*Uy. 
summons,  shall  have  been  personally  served  upon  the 
judgment-debtor. 

6a.  Where  default  shall  have  been  made  in  payment  No  judgment 
of  any  debt,  or  any  instalment  thereof,  due  in  pursuance  of  [^"S^iSct  a 
any  judgment  or  order  of  a  County  Court,  or  of  any  other  certain  time 
Court  of  competent  jurisdiction,  the  registrar  shall  not  m«?t/&?," 
issue  a  judgment  summons  after  the  expiration  of  four  ««j;pt.*? 
months  from  the  date  on  which  the  last  payment  into  proof  of  means 
Court,  if  any,  under  such  judgment  or  order  shall  have  "  ^^' 
been  made,  or  if  no  payment  into  Court  shall  have  been 
made,  then  from  the  date  upon  which  default  was  made 
unless  an  affidavit  be  filed,  stating  the  debtor's  place  of 
residence  or  business,  his  trade  or  profession  (if  any), 
and  any  facts  known  to  the  deponent,  shewing  the  means 
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the  debtor  has  or  since  the  date  of  the  judgment  or  order 
has  had  to  pay  or  to  have  paid  the  debt  or  instalmenti 
sufficient  to  satisfy  the  Court  that  the  debtor  has  the 
means  of  obeying  or  could  have  obeyed  the  order  of  the 
Court. 

If  the  facts  stated  in  the  affidavit  be  considered  by  the 
registrar  insufficient,  he  shall  refuse  to  issue  the  summons, 
and  refer  the  applicant  to  the  Court  for  its  directions. 
and  the  Judge  shall  make  such  order  in  the  matter  as  he 
shall  think  right 

This  rule  may  also  be  cited  as  rule  3  of  the  County  Court  Rnles,  i88a 

Where  judg-       7^  ^  judgment-summons  shall   not   be   issued   by  a 

mons  may       Court  unless  the  debtor  resides  or  carries  on  business  0: 

"*"*•  is  employed  within  its  district,  or  unless   leave  of  the 

19  &  20  Vict.  Judge  under  section  48  of  the  County  Courts  Act,  1856, 

^*  '    •  *•  ^  •    has   been   given,   and  a   minute  thereof  entered,   aftc 

hearing  in  open  Court  the  grounds  on  which  the  leave  L< 

asked ;  but  the   districts  of  the   Courts  referred  to  in 

section  3  of  the  County  Courts  Act,  1867,  shall  be  deemed 

to  be  one  district,  so  far  as  relates  to  the  issuing  of 

judgment-summonses  by  the  Court  in  which  action  was 

brought 

Where  judg-       8.  Where  a  judgment-creditor  desires  to  apply  for  a 
moM  applied  judgment-summons  to  a  County  Court  other  than  the 
for  in  Court  in  County   Court   in   which   the   order   or  judgment   wa> 
ment  vms^iiot  obtained,  he  shall  obtain  from  the  registrar  of  the  Count}* 
obtained.        Court  in  which  the  order  or  judgment  was  obtained,  a 
certified  copy  of  the  order  or  judgment  in  the  action,  ac- 
cording to  the  form!  in  the  Schedule,  and  file  the  same 
with  his  application. 

^  Form  No.  38,  p.  421,  infri. 

Where  judg-  9.  Where  a  party  desires  to  enforce  by  commitment  in 
mOTs  r^uired  ^^V  County  Court  a  judgment  of  any  competent  Court 
on  a  judgment  he  shall  obtain  from  such  Court  an  office  copy  of  the 
otherthjma  judgment  he  desires  so  to  enforce,  and  shall  file  such 
Coun^  Court,  office  copy,  together  with  an  affidavit*  of  the  sum  then  due 
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thereon,  with  the  registrar  of  the  Court  of  the  district  in 
which  the  party,  against  whom  the  same  is  to  be  enforced, 
resides  or  carries  on  business,^  who  shall  thereupon  issue 
a  judgment-summons. 

^  Form  No.  236,  p.  4281  infri,        *  See  next  rale. 

9a,  Order  XIX.,  Rule  9,  shall  be  read  as  if  the  words 
"or  is  employed"  had  been  inserted  after  the  word 
"  business  "  in  such  Rule. 

This  rale  may  also  be  cited  as  rale  23  of  the  County  Court  Rules, 
1876. 

10.  Every  judgment-summons  shall  be  according  to  Form  of 
the  form »  in  the  Schedule,  and  be  issued  not  less  than  mxiotom." 
ten  clear  days,  and  be  served  not  less  than  five  clear 

days,  before  the  day  on  which  the  judgment-debtor  is 
required  to  appear,  except  in  the  case  provided  for  by 
the  next  following  rule. 

^  Forms  Nos.  39  and  235,  p  p.  422,  423,  and  427,  mjrit, 

11.  Where  the  person  applying  for  the  judgment- Where  judg- 
summons  shall  state  to  the  registrar  that  the  judgment-  about  to 
debtor  is  about  to  remove  from  his  dwelling  or  place  of  remove, 
business,  or  is  keeping  out  of  the  way  to  avoid  service, 

then  the  judgment-summons  may  be  issued  and  served 
at  any  time  before  the  hearing  :  Provided  that  the  Court 
shall  not  act  upon  a  summons  issued  under  this  rule, 
unless  at  the  hearing  the  Judge  is  satisfied,  by  evidence 
on  oath,  that  at  the  time  of  the  application  for  the  judg- 
ment-summons such  party  was  about  to  remove  from  his 
dwelling  or  place  of  business,  or  was  keeping  out  of  the 
way  to  avoid  service,  in  either  of  which  cases  service 
upon  the  party  at  any  time  before  the  time  appointed 
for  the  appearance  of  such  party  shall  be  sufficient. 

12.  A  judgment-summons  may  issue  without  leave  of  J^dgment- 
the  Court,  except  in  cases  provided  for  either  by  section  ^^™i^«5Ut^ 
48  of  the  County  Courts  Act,  1856,  or  by  the  last  rule,  or  leave  of  Court, 
where  the  judgment  is  more  than  six  years  old.  cotun  cases. 
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Succeisive  13.  Where  a  judgment-summons  has  not  been  served 

stt^moxtf.  within  due  time  by  a  bailiflT,  a  successive  summons  may 
be  issued  without  fee,  and  may  be  served  by  any  person 
the  Judge  or  registrar  may  direct ;  but  if  such  successive 
summons  is  not  served  in  due  time,  no  further  successive 
summons  shall  be  allowed,  but  a  fresh  summons  may  be 
issued  on  payment  of  the  fee. 

Adjournment.  i^^  The  hearing  of  a  judgment-summons  may  be 
adjourned  from  time  to  time. 

Witness  may        15.  Any  witness  may  be  summoned   to  prove  the 

be  summoned.  r    <%       •     \  <%  %  •! 

means  of  the  judgment-debtor,  m  the  same  manner  as 
witnesses  are  summoned  to  give  evidence  upon  the  hear- 
ing of  a  plaint ;  and  the  expenses  of  any  person  examined 
by  the  Court,  whether  summoned  or  not,  may  be  allowed 
by  the  Court. 


Name  of  wit- 
ness to  be 
entered  in 
BookH. 


iSa.  In  Book  H.  in  the  Schedule  to  the  County  Court 
Rules,  1876,  there  shall  be  entered  the  name  of  every 
witness  who  shall  have  been  examined  as  to  the  means 
of  the  debtor,  and  whenever  an  order  of  commitment 
shall  be  made  there  shall  also  be  entered  in  the  column 
"  Order "  of  the  said  Book  a  note  or  minute  showing 
whether  such  order  has  been  made  on  account  of  the 
past  or  of  the  present  ability  of  the  debtor  to  obey  the 
order  of  the  Court 

This  rule  may  also  be  cited  as  rule  4  of  the  County  Court  Rules,  i88a 


Evidence  *>y         15^,  Where  a  judgment  creditor  issuing  a  judgment 

where  creditor  summons,  or  a  judgment  debtor  summoned  to  appear  by 

^^  \f^^r' °°*   *  judgment  summons,  does  not  reside  within  the  district 

district  of       of  the  Court  in  which  the  summons  is  to  be  heard,  he 

issuing  court,   j^^y  forward  to  the  registrar  of  the  Court  from  which 

the  summons  issued  an  affidavit,  setting  forth  any  facts 

which  he  may  wish  the  Court  should  have  before  it, 

prior  to  its  making  any  order  on  the  summons.    And 

the  Court  may  on  the  hearing  of  the  judgment  suaimons 
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admit  the  same  as  the  evidence  of  the  person  by  whom 
the  affidavit  is  made,  if  it  shall  think  fit 

This  rule  may  also  be  cited  as  rule  5  of  the  County  Court  Rules,  1880. 

16.  Upon  the  issue  of  a  judgment-summons  agfainst  a  On  issue  of 
party  upon  an  order  or  judgment  of  the  Court  issuing  ^Ji^^" 
the  judgment-summons,  the  bailiff  of  such  Court  shall  ^]^®'®  warrant 

T         ^  .  .  of  execution 

return  mto  Court  any  warrant  of  execution  against  the  has  been 
goods  of  such  party  which  may  have  been  issued  in  the  ^'^^^  **  ^^ 

**     ,  r       ^  J  \y^  returned 

action.  into  Court. 

17.  Where  a  judgment-summons  is  heard  in  a  Court  ^^^'^^  PJ^^"^ 

'  ^       ^  of  one  Court 

Other  than  that  in  which  the  order  or  judgment  was  altered  by 
obtained,  and  an  order*  is  made  altering  the  terms  of  the  another  Court, 

'  ^  proceedings 

order  or  judgment,  all  payments  under  the  new  order  to  be  con- 
shall  be  made  into,  and  execution  or  other  process  shall  ||^^J^^ '" 
be  issued  by,  the  Court  which  has  so  altered  the  order. 

*  Form  No.  40,  p.  423,  infrct, 

18.  Where  a  certified  copy  of  a  judgment  is  obtained  Minute  that  a 
from  the  registrar  of  a  County  Court,  he  shall  make  on  has  been 
the  minute  of  the  judgment  a  memorandum  of  having  tX''  "^ 
given  such  certificate,  and    no  warrant  of   execution 

against  the  goods  or  judgment-summons  upon  such 
judgment  shall  issue  from  such  Court,  unless  it  be  shown 
to  the  satisfaction  of  the  Court  or  registrar  that  no  order 
has  been  made  against  the  execution  debtor  in  any  other 
Court 

19  )  {Repealed  by  the  County  Court  Rules,  January  1884, 

20  i      infrdy  ot/ters  with  Forms  being  substituted,"] 

20a,  [Merely  amended  rule  20,  and  is  impliedly  repealed 
by  the  County  Court  Rules,  January  1884.  This  nde 
might  also  have  been  cited  as  rule  24  oj  the  County  Court 
Rules,  1876.] 

21.  [Repealed  by  the  County  Court  Rules,  January  1884, 
infrd!\ 
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Fonn  of  order  22.  An  Order  of  commitment  made  under  the  Debtors 
meSt™™**"  -^ct,  1 869,  shall  be  according  to  the  form '  in  the  Schedule, 
and  shall,  on  whatever  day  it  may  be  issued  from  the 
registrar's  office,  bear  date  on  the  day  on  which  the  order 
for  commitment  was  made,  and  sftall  continue  inforafor 
one  year  from  such  date  and  no  longer,^ 

^  Forms  Nos.  41  and  237,  pp.  425  and  42S — 430,  infr^,        '  See  next  rale. 

22^.  Order  XIX.,  Rule  22,  shall  be  read  as  if  the  last 
fourteen  words  of  the  Rule  were  not  therein. 

This  and  the  two  following  rules  may  also  be  cited  as  rules  6,  7,  and  8, 
respectively  of  the  County  Court  Rules,  1880. 

22*.  Where  an  order  of  commitment  has  not  been  issued 
before  the  expiration  of  one  year  from  its  date,  the  part}^ 
requiring  it  to  be  issued  shall  file  an  affidavit  setting 
forth  reasons  why  it  would  have  been  useless  to  have  had 
the  order  of  commitment  issued  before,  and  where  such 
reasons  shall  appear  satisfactory  to  the  registrar,  the 
order  of  commitment  shall  then  be  issued  and  shall  be  in 
force  for  one  year  only  from  the  day  on  which  it  was 
issued  from  the  registrar's  office,  unless  at  any  time  before 
the  expiration  of  such  last-mentioned  year  the  judge  may 
think  fit  to  extend  the  time  during  which  the  said  order 
is  to  be  in  force. 

If  the  reasons  stated  in  the  affidavit  be  considered  by 
the  registrar  insufficient,  he  shall  refuse  to  issue  the  order 
of  commitment,  and  refer  the  applicant  to  the  Court  for 
its  directions,  and  the  judge  shall  make  such  order  in 
the  matter  as  he  shall  think  right 

Date  of  issue       22C,  The  registrar  shall  on  an  order  of  commitment 
commitment,   issued  under  the  last  Rule  state  the  day  of  the  month  and 

year  upon  which  such  order  shall  have  been  issued  from 

his  office. 


Terms  on 
which  order 
of  commit- 
ment may 
issue  after  a 
year  from  its 
date. 


Payment  on 
arrest. 


23.  When  an  order  of  commitment  for  non-payment 
of  money  is  issued,  the  defendant  may,  at  any  time  before 
his  body  is  delivered  into  the  custody  of  the  gaoler,  pay 
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to  the  bailiff  the  amount  indorsed  on  the  order  as  that, 
on  the  payment  of  which,  he  may  be  discharged ;  and  on 
receiving  such  amount  the  bailiff  shall  discharge  the 
defendant,  and  shall  within  twenty-four  hours  after 
receiving  such  amount  pay  over  the  same  to  the  registrar 
of  the  County  Court  of  which  he  is  an  officer. 

24.  The  sum  indorsed  on  the  order  of  commitment,  as  Payment  in 
that  upon  payment  of  which  the  prisoner  may  be  dis-  P"*®"- 
charged,  may  be  paid  into  the  Court  from  which  the 
commitment  order  was  issued,  or  to  the  gaoler  in  whose 
custody  the  prisoner  is,  or  into  the   Foreign  Court  into 

which  it  has  been  re-issued  under  s.  104  of  the  County  9&  10  Vict. 
Courts  Act,  1 846.  Where  it  is  paid  to  the  registrar,  he  shall  ^'  ^^' 
sign  and  seal  a  certificate  of  such  payment,  and  upon 
receiving  such  certificate  by  post  or  otherwise,  the  gaoler, 
in  whose  custody  the  prisoner  shall  then  be,  shall  forth- 
with discharge  such  prisoner.  And  where  it  is  paid  to  the 
gaoler,  he  shall,  upon  payment  to  him  of  such  amount, 
together  with  costs  sufficient  to  pay  for  transmitting  such 
amount  to  the  Court  under  the  order  of  which  the  prisoner 
was  committed,  by  post  office  order,  sign  a  certificate  of 
such  payment,  and  discharge  the  prisoner,  and  such  costs 
of  transmission  shall  be  part  of  the  prescribed  costs. 

25.  A  certificate  of  payment  by  a  prisoner  shall  be^^™^/^^*' 
according  to  the  form'  in  the  Schedule.  ment. 

*  Fonn  No.  296,  p.  430,  infrh. 

26.  If  a  judgment-debtor  appears  at  the  return-day,  ^^J^^*"  ^,. 
but  the  judgment-creditor  fails  to  appear,  the  Judge  may  ance  of  a 
award  costs  to  the  judgment-debtor.  ir^or?*" 

27.  All  costs  incurred  by  the  plaintiff  in  endeavouring  ^^^•g^^^*"" 
to  procure  or  enforce  an  order  or  judgment  shall  be  deemed  judgment. 
to  be  due  in  pursuance  of  such  order  or  judgment  under  ^^^^'^l  ^^^ 
section  $  of  the  Debtors  Act,   1869,  unless  the  Judge 

shall  otherwise  order. 

1   K   3 
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28  N 

29  \  {Relate  to  process  other  than  execution  or  judgment- 

30  r     summons^ 

31  ' 

Proceedings  on  Judgment  after  Six  Years. 

No  proceed-        32.  No    warrant  against  the   goods,    or    judgment- 

tafen°on\      summons,  shall  issue  on  a  judgment  more  than  six  years 

judgment  after  old,  unless  some  payment  has  been  made  by  the  judg- 

out  leave  of     ment-debtor  into  Court  within  twelve  months  previously, 

Court.  Qr  unless  by  leave  of  the  Court,  but  no  notice  to  the 

debtor,  previous  to  applying  for  such  leave,   shall  be 

necessary,   and  such  leave  shall  be  expressed   on  the 

warrant  or  summons  under  the  seal  of  the  Court 

Judgment  by        33.  When  a  female,  sued  as  a  single  woman,  obtains 
sued    judgments  on  the  ground  of  coverture,  and  is  awarded 


woman 


as  a  femmc      costs,  she  may  enforce  payment  of  such  costs  in  her  own 

sole,  now  en- 
forced, name. 
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Forms  under  the  Debtors  Act,  1869,  in  which  special 

matter  should  be  printed. 
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39. 

Judgment-Summons  on  an  Order  or  Judgment 

OF  A  County  Court. 

(  The  figures  are  inserted  ex,  gr,) 
The  Debtors  Act,  1869. 

In  the  [title  of  Court  issuing  summons]. 

No.  of  plaint 

No.  of  Judgment-summons. 

Between  A.B.,  Plaintiff, 

[Address,  description,] 

and 

CD.,  Defendant, 

[Present  address,  description,  and,  if 
known,  place  of  employment^ 

Whereas  the  Plaintiff  obtained  a  judgment  [or  if  no 
judgfnent  has  been  obtained,  or  if  a  fresh  order  Itas  been 
obtaimd  upon  a  judgment,  an  order]  against  you,  the 
above-named  Defendant,  in  this  Court,  [or  in  the  County 
Court  of  holden  at  ]  on  the 

day  of  187       ,  for  the  payment  of  10/.  for  debt 

[or  damages]  and  costs,  and  subsequent  costs  have  been 
incurred  in  pursuance  thereof  amounting  to  1 5^". : 

And  whereas  you  have  made  default  in  payment  of  the 
sum  payable  in  pursuance  of  the  said  judgment  [(7r  order] : 

You  are  therefore  hereby  summoned  to  appear  per- 
sonally in  this  Court  at   [place  where  Court  liolden]  on 

the  day  of  187      , 

at  the  hour  of  in  the  noon 

to  be  examined  on  oath  by  the  Court  touching  the  means 
you  have  or  have  had  since  the  date  of  the  judgment 
[or  order]  to  satisfy  the  sum  payable  in  pursuance  of  the 
said  judgment  [^r  order] ;  and  also  to  show  cause  why 
you  should  not  be  committed  to  prison  for  such  default 

Dated  this  day  of  187. 

Registrar  of  the  Court 
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£  J.  d. 
Amount  of  judgment,  or  order,  and  costs  10  o  o 
Costs  of  warrant  against  the  goods,  if  any  015  o 
Costs  of  previous  judgment-summonses, 

hearing,  and  commitments,  if  any      -      000 


Deduct 


£  s.  d. 
Paid  into  Court  -  -100 
Amounts  which  were 

not  required  to  have 

been  paid  before  the 

date  of  the  summons    4  15     o 


10  15     o 


s  15 


Sum  payable      -  -  -  -500 

Costs  of  the  summons    -  -  -023 


Amount  upon  the  payment  of  which  no 
further  proceedings  will  be  had  until 
default  in  payment  of  next  instalment     5 


2     3 


40. 

Order   upon   a   Judgment-Summons   altering 
Original  Order  or  Judgment. 

The  Debtors  Act,  1 869. 
In  the  \tttle  of  Court  issuinjf  summons]. 

No.  of  plaint. 

No.  of  judgment-summons. 
Between  A,B,,  Plaintiff, 
[AddresSy  description^ 

and 
CD,y  Defendant, 
[Present  address^  description,  and, 
if  known,  place  of  employment.'] 
Whereas  the  Plaintiff  obtained  a  judgment  [or  order] 
against  the  Defendant  in  the  County  Court  of 
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holden  at  on  the  day  of 

187    ,  for  the  payment  of  £  ,  together  with 

£  for  costs,  and  in  payment  thereof  [or  of 

part  thereof]  the  Defendant  hath  made  default : 

[or.  Whereas  the  Plaintiff  obtained  a  judgment  against 
the  Defendant  in  (  )  Division  of  Her  Majesty's 

High  Court  of  Justice  [or  as  tlie  case  may  be\  on  the 
day  of  ,  for  the  sum  of  £  , 

and  there  is  now  due  and  payable  upon  the  said  judg- 
ment the  sum  of  ]: 

And  whereas  a  summons  was,  at  the  instance  of  the 
Plaintiff,  duly  issued  out  of  this  Court,  by  which  the 
Defendant  was  required  to  appear  personally  at  this 
Court  on  the  day  of  1 87     ,  to  be 

examined  on  oath  touching  the  means  he  had  then  or 
had  had  since  the  date  of  the  judgment  [or  order]  to  pay 
the  said  sum,  which  summons  was  proved  to  this  Court  to 
have  been  personally  and  duly  served  on  the  Defendant : 

^^::Jtl"court'  It  is  ordered,  that  the  Defendant 

d.  Received  by  Jq  p^y  the  amount  still  due  on  the 

;^^^^  said  judgment,  and  the  costs  of  the 
'  said   summons   and    its   hearing,   as 

stated  at  the  foot  of  this  order,  to  the 

—""'""   Registrar  of  this  Court,  by  instalments 

of  £  for  every  days  ; 

the  first  payment  to  be  made  on  the 
day  of  1 87     . 

Given  under  the  seal  of  the  Court, 
this  day  of  187  . 

Registrar  of  the  Court 

£    s.    d. 

Amount  on  judgment  or 

order  remaining  due  . . . 
Costs    of  judgment-sum- 
mons   and   its   hearing 


Date. 
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41. 

Order  of  Commitment. 

(  The  figures  are  inserted  ex,  gr.) 

The  Debtors  Act,  1869. 

In  the  [title  of  Court  ordering  Committal]. 

No.  of  plaint. 

No.  of  judgment-summons. 

No.  of  order. 

Between  A.B.,  Plaintiff, 

and 
CD.,  Defendant. 

To  the  High  Bailiff  and  others  the  Bailiffs  of  the  said 
Court  and  all  Peace  Officers  within  the  jurisdiction  of 
the  said  Court,  to  the  Governor  or  Keeper  of  the 
[t>rison  used  by  tlie  Court]. 

Whereas  the  Plaintiff  obtained  a  judgment  [or  order] 
against  the  Defendant  in  the  County  Court  of 
holden  at  on  the  day  of  187, 

for  the  payment  of  10/.,  for  debt  [or  damages]  and  costs, 
and  subsequent  costs  have  been  incurred  in  pursuance 
thereof  amounting  to  1 5^. : 

And  whereas  the  Defendant  hath  made  default  in 
payment  of  5/.,  payable  in  pursuance  of  the  said  judg- 
ment [or  order]: 

And  whereas  a  summons  was,  at  the  instance  of  the 
Plaintiff,  duly  issued  out  of  this  Court,  by  which  the 
Defendant  was  required  to  appear  personally  at  this 
Court  on  the  day  187     ,  to  be  ex- 

amined on  oath  touching  the  means  he  had  then  or  had 
had  since  the  date  of  the  judgment  [or  order]  to  satisfy 
the  sum  then  due  and  payable  in  pursuance  of  the 
judgment  [or  order],  and  to  show  cause  why  he  should 
not  be  committed  to  prison  for  such  default,  which  sum- 
mons has  been  proved  to  this  Court  to  have  been 
personally  and  duly  served  on  the  Defendant : 

And  whereas,  at  the  hearing  of  the  said  summons,  it 
has  now  been  proved  to  the  satisfaction  of  the  Court 
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that  the  Defendant  now  has  \pr  has  had]  since  date  of 
the  judgment  \pr  order],  the  means  to  pay  the  sum  then 
due  and  payable  in  pursuance  of  the  judgment  \or  order], 
and  has  refused  \or  neglected],  \or  then  refused  or 
neglected]  to  pay  the  same,  and  the  Defendant  has 
shown  no  cause  why  he  should  not  be  committed  to 
prison. 

Now,  therefore,  it  is  ordered  that,  for  such  default  as 
aforesaid,  the  Defendant  shall  be  committed  to  prison 
for  days,  unless  he  shall  sooner  pay  the  sum 

stated  below  as  that  upon  the  payment  of  which  he  is  to 
be  discharged,  or  shall  file  such  affidavit  as  is  mentioned 
in  Order  XIX.,  Rule  20,  of  the  County  Court  Rules,  1875. 

These  are  therefore  to  require  you,  the  said  High 
Bailiff,  Bailiffs,  and  others,  to  take  the  Defendant,  and 
to  deliver  him  to  the  Governor  or  Keeper  of  the  [prison 
used  by  tlu  Court],  and  you  the  said  Governor  or  Keeper 
to  receive  the  Defendant,  and  him  safely  keep  in  the  said 
prison  for  days  from   the  arrest  under  this 

order,  or  until  he  shall  be  sooner  discharged  by  due 
course  of  law. 

Given  under  the  seal  of  this 

[insert  date  of  order]  date  of  187   . 

£.^., 

Registrar  of  the  Court 

£   s.    d. 
Total  sum  payable  at  the  time  of  issuing  of 

the  judgment-summons             .        .        .523 
Hearing  of  summons,  and  poundage  upon 
this  order o  10    o 


S  12    3 
Deduct  amount  paid  into  Court  subse- 
quent to  the  hearing  of  the  judgment- 
summons  200 


Total  sum  upon  payment  of  which  the 

prisoner  will  be  discharged  .     3  12    3 
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235. 

Judgment  Summons  on  Order  or  Judgment  of 
A  Court  other  than  a  County  Court. 

The  Debtors  Act,  1869. 
In  the  [title  of  Court  issuing  summons]. 

No.  of  judgment-summons. 
Between  A,B,  Plaintiff, 
[Address,  description,] 

and 

CD.,  Defendant. 

[Present  address,  description,  and,  if 
known,  place  of  employment.] 

Whereas  the  Plaintiff  obtained  a  judgment  [or  order] 
against  the  Defendant  in  the  Division  of 

Her  Majesty's  High  Court  of  Justice  on  the 
day  of  ,  for  the  sum  of  £  , 

and  there  is  now  due  and  payable  upon  the  said  judg- 
ment the  sum  o{  £  ]  : 

You  are  therefore  hereby  summoned  to  appear  per- 
sonally in  this  Court  at  [place  were  Court  holden]  on 

the  day  of 

187     ,  at  the  hour  of  in  the  , 

to  be  examined  on  oath  by  the  Court  touching  the  means 
you  have  or  have  had  since  the  date  of  the  judgment 
[or  order]  to  pay  the  said  sum,  in  payment  of  which  you 
have  made  default  ;  and  also  to  show  cause  why  you 
should  not  be  committed  to  prison  for  such  default. 

Dated  this  day  of  1 87     . 

Registrar  of  the  Court 

£    s.    d. 
Amount  of  judgment  or  order  remaining  due 
Costs  of  this  summons      .... 


Total  sum  due 
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236. 

Affidavit  where  Judgment-Summons  is  sought 
ON  AN  Order  of  a  Court  not  a  County  Court. 

The  Debtors  Act,  1869. 

In  the  County  Court  of  holden 

at 

In  the  matter  of  a  judgment  \or  order,  or  decree]  of 

the  Division  of  the  High  Court  of  Justice 

\or  as  t/ie  case  may  be\ 

A.B.,  Plaintiff, 

\AddresSy  Description^ 

and 

CD.  Defendant, 

\Address^  Description^ 

I,  A,B,^  the  above-mentioned  Plaintiff,  make  oath  and 
say  : 

1.  That  on  the  day  of  18  ,  I 
obtained  a  judgment  \or  order]  in  {Jure  set  forth  the  style 
of  the  Court  in  which  judgment y  decree^  or  order  obtained) 
against  CZ>.,  the  above-named  Defendant,  for  the  pay- 
ment of  the  sum  of 

2.  That  there  is  still  due  on  the  said  judgment  \or 
order]  the  sum  of 

Sworn  at 

&c.  A.B, 


237- 
Order  of  Commitment  on  an  Order  or  Judg- 
ment OF  A  Court  other  than  a  County  Court, 

The  Debtors  Act,  1869. 

In  the  \title  of  Court  ordering  committal!\ 

No.  of  plaint. 

No.  of  judgment-summons. 
No.  of  order. 
Between  A,B.,  Plaintiff, 

and 
CD,^  Defendant. 
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To  the  High  Bailiff  and  others  the  Bailiffs  of  the  said 
Court  and  all  Peace  Officers  within  the  jurisdiction 
of  the  said  Court,  to  the  Governor  or  Keeper  of 
the  [prison  used  by  the  Court]. 

Whereas  the  Plaintiff  obtained  a  judgment  [or  order] 
against  the  Defendant  in  the  Division  of 

Her  Majesty's  High  Court  of  Justice  [or  as  the  case  may 
be]  on  the  day  of  ,  for  the 

sum  of  £  ,  and  there  is  now  due  and  payable 

upon  the  said  judgment  the  sum  of  : 

And  whereas  a  summons  was,  at  the  instance  of  the 
Plaintiff,  duly  issued  out  of  this  court,  by  which  the 
Defendant  was  required  to  appear  personally  at  this 
Court  on  the  day  of  1 87     ,  to 

be  examined  on  oath  touching  the  means  he  had  then 
or  had  had  since  the  date  of  the  judgment  [or  order]  to 
pay  the  said  sum,  which  summons  was  proved  to  this 
Court  to  have  been  personally  and  duly  served  on  the 
Defendant : 

And  whereas,  at  the  hearing  of  the  said  summons,  it 
has  now  been  proved  to  the  satisfaction  of  the  Court 
that  the  Defendant  now  has  [or  has  had]  since  the  date 
of  the  judgment  [or  order],  the  means  to  pay  the  sum  in 
respect  of  which  he  made  default  as  aforesaid,  and  has 
refused  [or  neglected],  [or  then  refused  or  neglected]  to 
pay  the  same. 

Now,  therefore,  it  is  ordered,  that  the  Defendant  shall 
be  committed  to  prison  for  days,  unless  he 

shall  sooner  pay  the  sums,  in  payment  of  which  he  has 
so  made  default,  tc^ether  with  the  prescribed  costs 
herein-after  mentioned,  or  shall  file  such  affidavit  as  is 
mentioned  in  Order  XIX.,  Rule  20,  of  the  County  Court 
Rules,  1875. 

These  are,  therefore,  to  require  you  the  said  High 
Bailiff,  Bailiffs,  and  others,  to  take  the  Defendant,  and 
to  deliver  him  to  the  Governor  or  Keeper  of  the  [prison 
used  by  the  Court],  and  you  the  said  Governor  or  Keeper 
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to  receive  the  Defendant,  and  him  safely  keep  in  the 
said  prison  for  days  from  the  arrest  under 

this  order,  or  until  he  shall  be  sooner  discharged  by  due 
course  of  law. 

Given  under  the  seal  of  this  \insert  dak 

of  order]  day  of  187    . 

Registrar  of  the  Court 

£     s.    d. 
Amount  of  judgment  or  order  remaing  due 

Costs  of  judgment-summons  and  poundage 
on  this  order 


Amount  upon  the  payment  of  which  the 
prisoner  is  to  be  discharged 


This  order  remains  in  force  one  year  from  the  date 
hereof. 


238,  239- 
[Superseded  by  the  Forms  to  the  County  Court  Rules, 
fanuary  1884,  infrd^ 


296* 

Certificate  of  Payment  by  a  Prisoner. 

The  Debtors  Act,  1869. 

Order  19,  I  hereby  certify,  that  the  Defendant,  who  was  corn- 

Rule  25.  mitted  to  my  \or  your]  custody  by  virtue  of  an  order  of 
commitment  under  the  seal  of  this  Court  \pr  of  the  County 
Court  of  holden  at  J, 

bearing  date  the  day  of  187    , 

has  paid  and  satisfied  the  sum  of  money  for  the  non- 
payment whereof  he  was  so  committed,  together  with  all 
costs  due  and  payable  by  him  in  respect  thereof ;  [W 
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zvkere  the  certificate  is  sent  by  the  Registrar  :  and  that  the 
Defendant  may,  in  respect  of  such  order,  be  forthwith 
discharged  out  of  your  custody.] 

Dated  \pr  given  under  the  seal  of  the  Court]  this 

day  of  18 

Governor  or  Keeper  of  \or  Registrar  of  the  County 

Court  of  holden  at  ]. 

To  the  Governor  or  Keeper  of  \pr  the 

Registrar  of  the  County  Court  of 

holden  at  .] 

*  This  Fonn  is  contained  in  the  County  Court  Rules,  1876. 
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COUNTY  COURT   RULES. 
January  1884. 


Rules  19,  20,  and  21  of  Order  XIX.  of  the  County 
Court  Rules,  1875,  are  hereby  annulled,  and  the  following 
Rules  shall  stand  in  lieu  thereof 

When  debtor  i.  Where  a  judgment-debtor  shall,  upon  the  return-day 
committed,  ^f  a  judgment-summons,  satisfy  the  Court  that  a  receiving 
order  has  been  made  for  the  protection  of  his  estate,  or 
that  he  has  been  adjudicated  a  bankrupt,  and  that  the 
debt  was  provable  in  the  bankruptcy,  or  that,  in  respect 
of  the  debt,  resolutions  have  been  duly  registered  under 
the  i2Sth  or  126th  sections  of  the  Bankruptcy  Act,  1869, 
or  that  an  order  has  been  made  for  the  administration  of 
his  estate  made  under  section  122  of  the  Bankruptcy  Act, 
1883,  no  order  of  commitment  shall  be  made. 

When  no  com-      2.  Where  a  judgment-debtor  shall,  after  the  making  of 
ll^ilT^or  If       an  order  of  commitment  against  him,  file,  in  the  Court  in 
issued,  not  to  which  the  order  was  made,  an  affidavit  according  to  the 
e  cxecu         {oxva  in  the  Appendix,  stating  that  a  receiving  order  has 
been  made  for  the  protection  of  his  estate,  or  that  he  has 
been   adjudicated   a  bankrupt,  and   that  the  debt  was 
provable  in  the  bankruptcy,  or  that  in  respect  of  the 
judgment  debt  resolutions  have  been    duly    registered 
under  either  of  the  before-mentioned  sections  of  the 
Bankruptcy  Act,  1869,  or  that  an  order  for  the  adminis- 
tration of  his  estate  has  been  made  under  section  122  of 
the  Bankruptcy  Act,  1 883,  annexing  to  such  affidavit  in 
such  last-mentioned  case  a  certificate  of  the  Registrar  of 
the  Court  in  which  such  last-mentioned  order  shall  have 
been  so  made,  and  shall  forthwith,  upon  such  affidavit 
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being  so  filed,  give  notice  to  the  judgment-creditor  of  the 
filing  thereof,  such  order  of  commitment  shall  not  issue, 
but  if  issued  and  not  executed,  it  shall  be  recalled. 

3.  Where  a  judgment-debtor  is  arrested,  he  may  file  in  Dischaigc  of 
the  County  Court  within  the  district  of  which  he  is  in 
custody,  an  affidavit  as  mentioned  in  the  last  preceding 

rule,  and  give  the  notice  to  the  judgment-creditor  thereof, 
as  therein  required,  and  thereupon  the  judgment-debtor 
shall  be  discharged  out  of  custody  upon  the  certificate  of 
the  Registrar  of  that  Court. 

4.  Where  an  order  for  the  administration  of  a  debtor's  Certificate 
estate  has  been  made  under  the  provisions  of  section  122  of  administra- 
of  the  Bankruptcy  Act,  1883,  the  Registrar  of  the  Court  ^^'^^'* 
in  which  the  order  shall  have  been  so  made,  shall,  upon  s.  122,  Bank- 
the  application  of  the  debtor,  issue  to  him  a  certificate  "S^^  ^^*' 
according  to  the  form  in  the  Appendix. 


APPENDIX. 


Affidavit. 

The  Debtors  Act,  1 86    . 

In  the  County  Court  of 
holden  at 
Between  A£,,  Plaintiff, 

and 
CZ?.,  Defendant. 

I,  CZ^.,  of  make  oath 

and  say, — 

I.  That  under  the  Debtors  Act,  1869,  an  order  for  my 
committal  was  made  by  the  above  Court  \pr  the  County 
Court  of  holden  at  ], 

for  making  default  in  payment  of  £  ,  due  from 

me  in  pursuance  of  an  order  \or  judgment]  of  the  \here 
insert  the  Court  in  which  order  or  judgment  was  given'], 

f  r 
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2.  That  on  the  day  of  18  ,  I  was 
adjudicated  a  bankrupt  by  the  \here  insert  the  Court  by 
which  adjudication  was  made], 

[or  That  on  the  day  of  18     ,  a  receiving 

order  was  made  for  the  protection  of  my  estate  by  the 
[here  insert  t/ie  Court  by  which  tfu  receiving  order  was 
made], 

3.  That  the  receiving  order  [or  the  order  of  adjudica- 
tion] was  published  in  the  London  Gazette  on  the 

day  of  18. 

4.  That  the  debt,  in  respect  of  which  the  above  order  [or 
judgment]  was  given,  was  provable  under  the  bankruptcy. 

\pr 

2,  That  my  affairs  are  in  course  of  liquidation  [or  have 
been  liquidated]  by  arrangement  under  section  125  of 
the  Bankruptcy  Act,  1869,  and  that  the  debt  in  respect 
of  which  the  above  order  [or  judgment]  was  given  was 
included  in  the  statement  produced  to  the  meeting  of 
my  creditors. 

or,  2.  That  I  have  entered  into  a  composition  with  my 
creditors  under  the  provisions  of  section  126  of  the 
Bankruptcy  Act,  1869,  and  that  the  debt  in  respect  of 
which  the  above  order  [or  judgment]  was  given  was 
inserted  in  the  statement  produced  to  the  meetings  of 
my  creditors], 

3.  That  the  special  resolution  mentioned  in  section 
125  of  the  Bankruptcy  Act,  1869  [or  the  extraordinary 
resolution  mentioned  in  section  1 26  of  the  Bankruptcy 
Act,  1869],  was  filed  in  the  [here  insert  name  of  Court] 
on  the  day  of  ]. 

[or 

2,  That  on  the  day  of  ,  18    ,  an 

order  for  the  administration  of  my  estate  was  made  by 
the  [here  insert  the  Court  by  which  the  order  was  made] 
as  shown  by  the  certificate  of  the  Registrar  of  that 
Court  hereto  annexed. 

Sworn  at  CD, 
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Certificate. 

The  Debtors  Act,  1869. 

In  the  County  Court  of  holden  at 

I   hereby   certify  that  an  order  for  the  administra- 
tion of  the  estate  of  A,B.  of  \here  insert  address  and 
description  of  debtor^  was  made  under  the  provisions  of 
section  122  of  the  Bankruptcy  Act,  1883,  on  the 
day  of  18      ,  and  that  a  debt  has  been  duly 

notified  by  A,B.  as  being  due  from  him  to  \here  insert 
the  name^  address,  and  description  of  the  creditor  whose 
name  the  debtor  wishes  to  be  inserted\ 

Registrar. 

Certificate  by  Registrar  for  Discharge  of 

Judgment  Debtor. 

The  Debtors  Act,  1869. 

In  the  County  Court  of  holden  at 

Between  A.B,,  Plaintiff, 

and 
CD,,  Defendant. 
I    hereby    certify    that    the    Defendant    ,who    was 
committed  to  your  custody  by  virtue  of  an  order  of 
commitment  under  the  seal  of  this  Court  \or  the  County 
Court  of  holden  at  ], 

bearing  date  the  day  of  18     , 

has  filed  an  affidavit  in  this  Court,  stating  that  \here 
insert  statement  in  affidavit^ ;  and  that  the  defendant 
may,  in  respect  of  such  order,  be  forthwith  discharged 
out  of  your  custody. 

Given  under  the  seal  of  the  Court  this 
day  of  18 

Registrar. 
To  the  Governor  or  Keeper, 


I  approve  of  these  Rules  to  come  into  force  in  all 
County  Courts  on  the  twenty-first  day  of  January  1884. 

SELBORNE,  C. 
r  r  2 
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TREASURY    ORDER    REGULATING    COURT 
FEES,   i8;5. 


In  pursuance  of  the  powers  given  by  "THE  CoUNTy 
Courts  Act,  1856."  "The  County  Courts  Act, 
1865,"  The  County  Courts  Act,  1867,"  "The  Com- 
panies Act,  1867,"  and  "The  County  Courts  Act, 
1875,"  and  of  all  other  powers  enabling  us  in  this  behalf, 
we,  the  undersigned,  two  of  the  Commissioners  of  Her 
Majesty's  Treasury, whose  names  are  hereunto  subscribed, 
do  hereby,  with  the  consent  of  the  Lord  Chancellor,  order 
that,  on  and  after  the  second  day  of  November,  187s,  the 
several  fees,  or  sums  in  the  name  of  fees,  specified  in  the 
Schedules  hereunder  written  shall  be  taken  on  the  pro- 
ceedings therein  mentioned,  in  lieu  of  ail  other  fees  for 
the  proceedings  set  forth ;  and  that  the  fees  so  authorised 
to  be  taken,  with  the  exception  of  the  fees  for  keeping 
possession  of  goods,  and  with  the  exception  of  the  fees 
mentioned  in  Schedule  (B.),  shall  be  recdved  by  the 
Registrars  of  the  different  County  Courts,  and  shall  be 
accounted  for  and  paid  over  by  them  to  the  Treasuren  of 
their  respective  Courts,  or  where  there  is  no  Treasurer, 
the  Superintendent  of  County  Courts,  and  that  the  fees 
set  forth  in  Schedule  (B.)  shall  be  received  by  the  R^s- 
trars  for  the  use  of  themselves  and  the  High  Bailiffs, 
according  as  the  duties  are  to  be  performed  by  the  Regis- 
trars or  High  Bailiffs. 

Mahon. 
Row.  Winn. 

I  approve  of  the  annexed  Schedules  of  Fees. 

CAIRNS,  C. 
26th  October  1875. 
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SCHEDULE  (A.) 


For  every  judgment  summons  under  the  Debtor's 
Act,  1869,  threepence  in  the  pound  on  so  much  of  the 
amount  of  the  original  demand  as,  in  obedience  to  the 
order  of  the  courts  should  have  been  paid  at  the  time  of 
the  issue  of  the  summons. 

Where  such  last-mentioned  amount  does  not  exceed 
twenty  shillings,  an  additional  fee  of  sixpence  ;  and 
where  such  amount  does  exceed  twenty  shillings,  an  ad- 
ditional fee  of  one  shilling. 

For  every  hearing  of  the  matters  mentioned  in  such 
judgment  summons,  sixpence  in  the  pound  on  the  amount 
upon  which  the  fee  on  the  summons  is  calculated. 

For  issuing  every  order  of  commitment^  eightpence  in 
the  pound  on  the  amount  upon  which  the  fee  on  the 
summons  is  calculated. 


THE  BANKRUPTCY  REPEAL  AND  INSOLVENT 

COURT  ACT,   1869. 

32  &  33  Vict.,  c.  83. 

A  n  Act  to  provide  for  the  winding-up  of  the  busituss  of  the 
late  Court  for  t/ie  Relief  of  Itisolvent  Debtors  in  Eng- 
land^ and  to  repeal  Enactments  relating  to  Insolvency, 
Bankruptcy^  Imprisonment  for  Debt^  and  matters 
connected  t/ierewith,  [gth  August  18691] 

Rules  of  Court  dated  the  14th  day  of  March,  1870, 
were  made  for  the  purpose  of  carrying  into  effect  the 
objects  of  this  Act 

Section  19  of  this  Act  is  repealed  by  the  Bankruptcy 
Act,  1883  (s.  169,  Sch.  v.),  having  been  previously 
repealed  in  part  by  the  Supreme  Court  of  Judicature 
Act,  1875  (s.  33,  Sch.  II.). 

Considering  the  object  of  this  Act,  dad  the  number  of 
years  that  have  elapsed  since  its  passing,  it  has  not  been 
deemed  of  sufficient  practical  utility  at  this  date  to  justify 
its  insertion  at  length. 


THE    BANKRUPTCY    DISQUALIFICATION 

ACT,  1871. 

34  &  35  Vict.,  c.  50. 

An   Act  for  disqualifying  Bankrupts  from   sitting  or 
voting  in  the  House  of  Lords,  [  1 3th  fuly  1 87 1 .] 


\)17HEREAS  it  is  necessary  for  the  preservation  of 
the  dignity  and  independence  of  Pariiament  that 
bankrupts  should  be  disqualified  from  sitting  or  voting 
in  the  House  of  Lords  : 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 


^♦^   This  Act,  except  sections  6,  7,  and  8,  is  repealed  by 
the  Bankruptcy  Act,  1883  (j.  169,  Sch.  V.). 


6.  If  any  person  disqualified  by  this  Act  from  sitting  Penalty  for 
and  voting   in   the    House   of  Lords   sits   or   votes  or  pereon  sitTing 
attempts  to  sit  or  vote  in  that  House,  or  in  any  Com-  °J[  voting  in 
mittee  thereof,  he  shall  be  guilty  of  a  breach  of  privilege,  Lords. 

and  be  dealt  with  as  the  House  of  Lords  may  direct. 

7.  Where  a  peer  becomes  bankrupt  within  the  mean-  Certificate  of 
ing  of  this  Act,  the  court  having  jurisdiction  in  respect  of"peer!*^^ 
of  such  bankruptcy  shall  cause  the  fact  of  such  peer 

having  become  bankrupt  to  be  certified  to  the  Speaker 
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of  the  House  of  Lords  and  the  Clerk  of  the  Crown  in 
Chancery,  and  the  Speaker  shall,  as  soon  as  conveniently 
may  be,  inform  the  House  of  such  certificate,  and  a 
record  of  such  certificate  shall  be  entered  in  the  journals 
of  the  House. 


Prohibition  of     g.  A  writ  of  summons  shall  not  be  issued  to  any  peer 
moiis.  f^^  ^^  ^11^^  being  disqualified  from  sitting  or  voting  in 

the  House  of  Lords. 


THE  BILLS  OF  SALE  ACT,  1878. 

41  &  42  Vict.,  c.  31. 

An  Act  to  consolidate  and  amend  the  Law  for  preventing 
Frauds  upon  Creditors  by  secret  Bills  of  Sale  of 
Personal  Chattels,  [22d  fuly  1878.] 

WJ  HEREAS  it  is  expedient  to  consolidate  and  amend 
^  the  law  relating  to  bills  of  sale  of  personal  chattels : 
Be  it  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  This  Act  may  be  cited  for  all  purposes  as  the  Bills  Short  title. 
of  Sale  Act,  1878. 

2.  This  Act  shall  come  into  operation  on  the  first  day  Commence- 
of  January  one  thousand  eight  hundred  and  seventy-  "**°*' 
nine,  which  day  is  in  this  Act  referred  to  as  the  com- 
mencement of  this  Act. 

8.  This  Act  shall  apply  to  every  bill  of  sale  executed  on  Application 
or  after  the  first  day  of  January  one  thousand  eight  hundred  ^^' 
and  seventy-nine  (whether  the  same  be  absolute,  or  sub- 
ject or  not  subject  to  any  trust)  whereby  the  holder  or 
grantee  has  power,  either  with  or  without  notice,  and 
either  immediately  or  at  any  future  time,  to  seize  or  take 
possession  of  any  personal  chattels  comprised  in  or  made 
subject  to  such  bill  of  sale. 
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Interpreution      4.  In  this  Act  the  following  words  and  expressions 
of  terms.        gj^g^ij  Y^^y^  the  meanings  in  this  section  assigned  to  them 
respectively,  unless  there  be  something  in  the  subject  or 
context  repugnant  to  such  construction  ;  (that  is  to  say,) 
The  expression  *'bill  of  sale"  shall  include  bills  of  sale, 
assignments,  transfers,  declarations  of  trust  without 
transfer,  inventories  of  goods  with    receipt   thereto 
attached,  or  receipts  for  purchase  moneys  of  goods, 
and  other  assurances  of  personal  chattels,  and  also 
powers  of  attorney,  authorities,  or  licenses  to  take 
possession  of  personal  chattels  as  security  for  any 
debt,  and  also  any  agreement,  whether  intended  or 
not  to  be  followed  by  the  execution  of  any  other 
instrument, by  which  a  right  in  equity  to  any  personal 
chattels,  or  to  any  charge  or  security  thereon,  shall 
be   conferred,  but  shall  not  include  the  following 
documents  ;  that  is  to  say,  assignments  for  the  benefit 
of  the  creditors  of  the  person  making  or  giving  the 
same,  marriage  settlements,  transfers  or  assignments 
of  any  ship  or  vessel  or  any  share  thereof,  transfers 
of  goods  in  the  ordinary  course  of  business  of  any 
trade  or  calling,  bills  of  sale  of  goods  in  foreign  parts 
or  at  sea,  bills  of  lading,  India  warrants,  warehouse- 
keepers    certificates,   warrants   or  orders    for    the 
delivery  of  goods,  or  any  other  documents  used  in 
the  ordinary   course   of  business    as   proof  of  the 
possession   or  control   of  goods,  or   authorising  or 
purporting  to  authorise,  either  by  indorsement  or  by 
delivery,  the  possessor  of  such  document  to  transfer 
or  receive  goods  thereby  represented  : 
The  expression  "personal  chattels  "  shall  mean  goods, 
furniture,   and   other  articles  capable    of  complete 
transfer  by  delivery,  and  (when  separately  assigned 
or  charged)  fixtures  and  growing  crops,  but  shall  ajt 
include  chattel  interests  in  real  estate,  nor  fixtures 
(except    trade  machinery  as    herein-after  defined), 
when  assigned  together  with  a  freehold  or  leasehold 
interest  in  any  land  or  building  to  which  they  are 
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affixed,  nor  growing  crops  when  assigned  together 
with  any  interest  in  the  land  on  which  they  grow, 
nor  shares  or  interests  in  the  stock,  funds,  or  securities 
of  any  government,  or  in  the  capital  or  property  of 
incorporated  or  joint  stock  companies,  nor  choses  in 
action,  nor  any  stock  or  produce  upon  any  farm  or 
lands  which  by  virtue  of  any  covenant  or  agreement 
or  of  the  custom  of  the  country  ought  not  to  be 
removed  from  any  farm  where  the  same  are  at  the 
time  of  making  or  giving  of  such  bill  of  sale : 

Personal  chattels  shall  be  deemed  to  be  in  the 
"  apparent  possession "  of  the  person  making  or 
pving  a  bill  of  sale,  so  long  as  they  remain  or  are  in 
or  upon  any  house,  mill,  warehouse,  building,  works, 
yard,  land,  or  other  premises  occupied  by  him,  or  are 
used  and  enjoyed  by  him  in  any  place  whatsoever, 
notwithstanding  that  formal  possession  thereof  may 
have  been  taken  by  or  given  to  any  other  person : 

"Prescribed"  means  prescribed  by  rules  made  under 
the  provisions  of  this  Act 

5.  From  and  after  the  commencement  of  this  Act  trade  Application  of 
machinery  shall,  for  the  purposes  of  this  Act,  be  deemed  machinery, 
to  be  personal  chattels,  and  any  mode  of  disposition  of 
trade'machinery  by  the  owner  thereof  which  would  be  a 
bill  of  sale  as  to  any  other  personal  chattels  shall  be 
deemed  to  be  a  bill  of  sale  within  the  meaning  of  this 
Act 
For  the  purposes  of  this  Act — 
"  Trade  machinery  "  means  the  machinery  used  in 
or  attached  to  any  factory  or  workshop  ; 

1st  Exclusive  of  the  fixed  motive-powers,  such 
as  the  water-wheels  and  steam  engines,  and 
the  steam-boilers,  donkey  engines,  and  other 
fix«d  appurtenances  of  the  said  motive- 
powers;  and, 
2nd.  Exclusive  of  the  fixed  power  machinery,  such 
as  the  shafts,  wheels,  drums,  and  their  fixed 
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appurtenances,   which    transmit    the   actk? 
of  the  motive-powers  to  the  other  machineiy 
fixed  and  loose ;  and, 
3rd.  Exclusive  of  the  pipes  for  steam,  gas,  zrc 
water  in  the  factory  or  workshop. 

The  machinery  or  effects  excluded  by  tb 

section   from    the   definition     of   tna 

machinery  shall   not   be  deemed  to  be 

personal  chattels  within  the  meaning:: 

this  Act 

"Factory  or  workshop"  means  any  premises  on  wLsi 

any  manual  labour  is  exercised  by  way  of  trade,  cr 

for  purposes  of  gain,  in  or  incidental  to  the  foUowin: 

purposes  or  any  of  them  ;  that  is  to  say, 

(a.)  In  or  incidental  to  the  making  any  article  rr 

part  of  an  article  ;  or 
(6.)  In  or   incidental   to   the   altering,    repairing 

ornamenting,  finishing,  of  any  article  ;  or 
(c.)  In  or  incidental  to  the  adapting  for  sale  ary 
article. 

Certain  in-  g^  Every  attornment,  instrument,  or  agreement  n:: 

struments  ,.  ...  ,,  rj-^  •* 

giving  powers  being  a  minmg  lease,  whereby  a  power  of  distress  is  giw 
of  distress  to  or  agreed  to  be  given  by  any  person  to  any  other  pcisoc 
ihis  Act.  by  way  of  security  for  any  present  future,  or  contingen: 
debt  or  advance,  and  whereby  any  rent  is  reserved  cr 
made  payable  as  a  mode  of  providing  for  the  payment 
of  interest  on  such  debt  or  advance,  or  otherwise  for  tbe 
purpose  of  such  security  only,  shall  be  deemed  to  be  2 
bill  of  sale,  within  the  meaning  of  this  Act  of  any  per- 
sonal chattels  which  may  be  seized  or  taken  under  sud 
power  of  distress. 

Provided,  that  nothing  in  this  section  shall  extend  to 
any  mortgage  of  any  estate  or  interest  in  any  land,  tene- 
ment, or  hereditament  which  the  mortgagee,  being  in 
possession,  shall  have  demised  to  the  mortgagor  as  hi< 
tenant  at  a  fair  and  reasonable  rent 

Fixtures  or         7^  No  fixtures  or  growing  crops  shall  be  deemed,  uncc 
not^"bc*^'^^  this  Act  to  be  separately  assigned  or  charged  by  reascn 


The  Bills  of  Sale  Act,  1878.  44S 

only  that  they  are  assigned  by  separate  words,  or  that  deemed 
power  is  given  to  sever  them  from  the  land  or  building  !^w!^Lh^ 
to  which  they  are  affixed,  or  from  the  land  on  which  they  ^kndptsset 
grow,  without  otherwise  taking  possession  of  or  dealing  ^tnunoiL^ 
with  such  land  or  building,  or  land,  if  by  the  same  in- 
strument any  freehold  or  leasehold  interest  in  the  land  or 
building  to  which  such  fixtures  are  affixed,  or  in  the  land 
on  which  such  crops  grow,  is  also  conveyed  or  assigned 
to  the  same  persons  or  person. 

The  same  rule  of  construction  shall  be  applied  to  all 
deeds  or  instruments,  including  fixtures  or  growing  crops, 
executed  before  the  commencement  of  this  Act  and  then 
subsisting  and  in  force,  in  all  questions  arising  under  any 
bankruptcy,  liquidation,  assignment  for  the  benefit  of 
creditors,  or  execution  of  any  process  of  any  court,  which 
shall  take  place  or  be  issued  after  the  commencement  of 
this  Act 

8.  *  Every  bill  of  sale  to  which  this  Act  applies  shall  be  AtMUmatf 
duly  attested  and  shall  be  registered  under  this  Act^  within  J^JTS^^Sf^ 
seven  days  after  the  making  or  giving  thereof  and  shall  set  certam  easts, 
forth  the  consideration  for  which  such  bill  of  sale  was  given, 
otherwise  such  bill  of  sale,  as  against  all  trustees  or  cusignees 
of  the  estate  of  the  person  whose  chattels,  or  any  of  them, 
are  comprised  in  such  bill  of  sale  under  the  law  relating  to 
bankruptcy  or  liquidation,  or  under  any  assignment  for  the 
benefit  of  the  creditors  of  such  person,  and  also  as  against 
all  sheriffs  officers  and  other  persons  seising  any  chattels 
comprised  in  such  bill  of  sale,  in  the  execution  of  any  pro^ 
cess  of  any  court  authorising  the  seizure  of  the  chattels  of 
the  person  by  whom  or  of  whose  chattels  such  bill  hcu  been 
made,  and  also  as  against  every  person  an  whose  behalf 
such  process  shall  have    been    issued,  shall   be    deemed 
fraudulent  and  void  so  far  cu  regards  the  property  in  or 
right  to  the  possession  of  any  chattels  comprised  in  such  bill 
of  sale  which,  at  or  after  the  time  of  filing  the  petition  for 
bankruptcy  or  liquicUuion,  or  of  the  execution  of  such  cusign- 
mentf  or  of  executing  su^  process  (as  the  case  may  be),and 
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Avoidance  of 
certain  dupli- 
cate bills  of 
sale. 


Mode  of 
registering 
bills  of  sue. 


after  the  expiration  of  such  seven  days  are  in  thepossar^ 
or  apparent  possession  of  the  person  making  such  hiL  r 
sale  (or  of  any  person  against  whom  the  process  has  isr^ 
under  or  in  the  execution  of  which  such  bill  has  been  mi 
orgiveUf  as  the  case  may  be),^ 

*  Repealed  by  the  Bills  of  Sale  Act,  1882,  s.  15. 

9.  Where  a  subsequent  bill  of  sale  is  executed  with:' 
or  on  the  expiration  of  seven  days  after  the  execution  ' 
a  prior  unregistered  bill  of  sale,  and  comprises  all  or  an;. 
part  of  the  personal  chattels  comprised  in  such  prior  bf 
of  sale,  then,  if  such  subsequent  bill  of  sale  is  given  as  i 
security  for  the  same  debt  as  is  secured  by  the  pri- 
bill  of  sale,  or  for  any  part  of  such  debt,  it  shall,  to  the 
extent  to  which  it  is  a  security  for  the  same  debt  or  pa.*^ 
thereof,  and  so  far  as  respects  the  personal  chattels  z 
part  thereof  comprised  in  the  prior  bill,  be  absolute!} 
void,  unless  it  is  proved  to  the  satisfaction  of  the  cocrt 
having  cognizance  of  the  case  that  the  subsequent  bill  0* 
sale  was  bon&  fide  given  for  the  purpose  of  correcti]^ 
some  material  error  in  the  prior  bill  of  sale,  and  not  f  • 
the  purpose  of  evading  this  Act 

10,  A  bill  of  sale  shall  be  attested  and  registered  under 
this  Act  in  the  following  manner  : 

(i.)  *7'ife  execution  of  every  bill  of  sale  shall  be  attests 
by  a  solicitor  of  the  Supreme  Courts  and  the  **• 
testation  shall  state  that  before  the  execution  c; 
the  bill  of  sale  the  effect  thereof  has  been  explainti 
to  the  grantor  by  the  attesting  solicitor.^ 

*  Repealed,  and  s.  10  of  the  Bills  of  Sale  Act,  1882,  substituted. 

(2.)  Such  bill,  with  every  schedule  or  inventory  thereto 
annexed  or  therein  referred  to,  and  also  a  tnv 
copy  of  such  bill  and  of  every  such  schedule  cr 
inventory,  and  of  every  attestation  of  the  exe- 
cution of  such  bill  of  sale,  together  with  ar 
affidavit'  of  the  time  of  such  bill  of  sale  bcii%' 
made  or  given,  and  of  its  due  execution  a£C 
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attestation,  and  a  description  of  the  residence 
and  occupation  of  the  person  making  or  giving 
the  same  (or  in  case  the  same  is  made  or  given 
by  any  person  under  or  in  the  execution  of  any 
process,  then  a  description  of  the  residence  and 
occupation  of  the  person  against  whom  such 
process  issued),  and  of  every  attesting  witness 
to  such  bill  of  sale,  shall  be  presented  to  and 
the  said  copy  and  affidavit  shall  be  filed  with 
the  registrar'  within  seven  clear  days  after  the 
making  or  giving  of  such  bill  of  sale,  in  like 
manner  as  a  warrant  of  attorney  in  any  personal 
action  given  by  a  trader  is  now  by  law  required 
to  be  filed  : 

>  See  the  BnU  of  Sale  Act,  1882,  s.  ii. 

(3.)  If  the  bill  of  sale  is  made  or  given  subject  to  any 
defeasance  or  condition,  or  declaration  of  trust 
not  contained  in  the  body  thereof,  such  de- 
feasance, condition,  or  declaration  shall  be 
deemed  to  be  part  of  the  bill,  and  shall  be 
written  on  the  same  paper  or  parchment  there- 
with before  the  r^stration,  and  shall  be  truly 
set  forth  in  the  copy  filed  under  this  Act  there- 
with and  as  part  tiiereof,  otherwise  the  r^^tra- 
tion  shall  be  void. 
In  case  two  or  more  bills  of  sale  are  given,  comprising 

in  whole  or  in  part  any  of  the  same  chattels,  they  shall  have 

priority  in  the  order  of  the  date  of  their  r^stration 

respectively  as  regards  such  chattels. 

A  transfer  or  assignment  of  a  registered  bill  of  sale 

need  not  be  registered. 

IL  The  registration  of  a  bill  of  sale,  whether  executed  Renewal  of 
before  or  after  the  commencement  of  this  Act,  must  be 
renewed  once  at  least  every  five  years,  and  if  a  period  of 
five  years  elapses  from  the  r^stration  or  renewed  regis- 
tration of  a  bill  of  sale  without   a  renewal   or    further 
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renewal  (as  the  case  may  be),  the  registration  shall 
become  void. 

The  renewal  of  a  registration  shall  be  effected  by  filing 
with  the  registrar  an  affidavit  stating  the  date  of  the  bill 
of  sale  and  of  the  last  registration  thereof,  and  the  names, 
residences,  and  occupations  of  the  parties  thereto  as  stated 
therein,  and  that  the  bill  of  sale  is  still  a  subsisting 
security. 

Every  such  affidavit  may  be  in  the  form  set  forth  in 
the  Schedule  (A.)  to  this  Act  annexed. 

A  renewal  of  registration  shall  not  become  necessary 
by  reason  only  of  a  transfer  or  assignment  of  a  biir  of 
sale. 

^^ei ^  12.  The  registrar  shall  keep  a  book  (in  this  Act  called 

"  the  register ")  for  the  purposes  of  this  Act,  and  shall, 
upon  the  filing  of  any  bill  of  sale  or  copy  under  this  Act, 
enter  therein  in  the  form  set  forth  in  the  second  schedule 
(B.)  to  this  Act  annexed,  or  in  any  other  prescribed  form, 
the  name,  residence,  and  occupation  of  the  person  by 
whom  the  bill  was  made  or  given  (or  in  case  the 
same  was  made  or  given  by  any  person  under  or  in  the 
execution  of  process,  then  the  name,  residence,  and  oc- 
cupation of  the  person  against  whom  such  process  was 
issued,  and  also  the  name  of  the  person  or  persons  to 
whom  or  in  whose  favour  the  bill  was  given),  and  the 
other  particulars  shown  in  the  said  schedule  or  to  be  pre- 
scribed under  this  Act,  and  shall  number  all  such  bills 
registered  in  each  year  consecutively,  according  to  the 
respective  dates  of  their  registration. 

tjpon  the  registration  of  any  affidavit  of  renewal  the 
like  entry  shall  be  made,  with  the  addition  of  the  date 
and  number  of  the  last  previous  entry  relating  to  the 
same  bill,  and  the  bill  of  sale  or  copy  originally  filed 
shall  be  thereupon  marked  with  the  number  affixed  to 
such  affidavit  of  renewal. 

The  registrar  shall  also  keep  an  index  of  the  names  of 
the  grantors  of  registered  bills  o(  sale  with  reference  to 
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entries  in  the  register  of  the  bills  of  sale  given  by  each 
such  grantor. 

Such  index  shall  be  arranged  in  divisions  correspond- 
ing with  the  letters  of  the  alphabet,  so  that  all  grantors 
whose  surnames  begin  with  the  same  letter  (and  no 
others)  shall  be  comprised  in  one  division,  but  the 
arrangement  within  each  such  division  need  not  be 
strictly  alphabetical. 

13.  The  masters  of  the  Supreme  Court  of  Judicature  The  registrar, 
attached  to  the  Queen's  Bench   Division  of  the   High 
Court  of  Justice,  or  such  other  officers  as   may  for  the 
time  being  be  assigned  for  this  purpose  under  the  pro- 
visions of  the  Supreme  Court  of  Judicature  Acts,  1873  36  &  37  Vict. 
and  1875,  *5hall  be  the  registrar  for  the  purposes  of  this  ^g^'^g  vict 
Act,  and  any  one  of  the  said  masters  may  perform  all  or  c.  77. 
any  of  the  duties  of  the  registrar. 

14  Any  judge  of  the  High  Court  of  Justice  on  being  Rectification 
satisfied  that  the  omission  to  register  a  bill  of  sale  or  an  °  '^^  ^'' 
affidavit  of  renewal  thereof  within  the  time  prescribed 
by  this  Act,  or  the  omission  or  mis-statement  of  the 
name,  residence,  or  occupation  of  any  person,  was 
accidental  or  due  to  inadvertence,  may  in  his  discretion 
order  such  omission  or  mis-statement  to  be  rectified  by 
the  insertion  in  the  register  of  the  true  name,  residence, 
or  occupation,  or  by  extending  the  time  for  such  regis- 
tration on  such  terms  and  conditions  (if  any)  as  to 
security,  notice  by  advertisement  or  otherwise,  or  as  to 
any  other  matter,  as  he  thinks  fit  to  direct. 

15.  Subject  to  and  in  accordance  with  any  rules  to  be  Entry  of  latii. 
made  under  and  for  the  purposes  of  this  Act,  the  registrar  *^*°"' 
may  order  a  memorandum  of  satisfaction  to  be  written 
upon  any  registered  copy  of  a  bill  of  sale,  upon  the  pre- 
scribed evidence  being  given  that  the  debt  (if  any)  for 
which  such  bill  of  sale  was  made  or  given  has  been 
satisfied  or  discharged. 

G  G 
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Sen*&^^^  16,  Any  person  shall  be  entitled  to  have  an  office 
copy  or  extract  of  any  registered  bill  of  sale,  and  affidavit 
of  execution  filed  therewith,  or  copy  thereof,  and  of  any 
affidavit  filed  therewith,  if  any,  or  registered  affidavit  of 
renewal,  upon  paying  for  the  same  at  the  like  rate  as  for 
office  copies  of  judgments  of  the  High  Court  of  Justice, 
and  any  copy  of  a  registered  bill  of  sale,  and  affidavit 
purporting  to  be  an  office  copy  thereof,  shall  in  all  courts 
and  before  all  arbitrators  or  other  persons,  be  admitted 
as  prim&  facie  evidence  thereof,  and  of  the  fact  and  date 
of  registration  as  shown  thereon.  *Any  person  shall  be 
entitled  at  all  reasonable  times  to  search  the  register  and 
every  registered  bill  of  sale^  upon  payment  of  one  shilling 
for  every  copy  of  a  bill  of  sale  inspected;  such  payment 
shall  be  made  by  a  judicature  stamp,* 

*  Repealed,  and  s.  16  of  the  Bills  of  Sale  Act,  1882,  substituted. 

Affidavits,  Yl^  Every  affidavit  required  by  or  for  the  purposes  of 

this  Act  may  be  sworn  before  a  master  of  any  division  of 
the  High  Court  of  Justice,  or  before  any  commissioner 
empowered  to  take  affidavits  in  the  Supreme  Court  of 
Judicature. 

Whoever  wilfully  makes  or  uses  any  false  affidavit  for 
the  purposes  of  this  Act  shall  be  deemed  guilty  of  wilful 
and  corrupt  perjury. 

Fees.  ]^g^  There  shall  be  paid  and  received  in  common  law 

stamps  the  following  fees,  viz. : 

On  fiUng  a  bill  of  sale 2s, 

On  filing  the  affidavit  of  execution  of  a  bill  of 

sale 2J. 

On  the  affidavit  used  for  the  purpose  of 
re-registering  a  bill  of  sale  (to  include  the  fee 
for  filing) S^. 

fc^'^ndS  ^^       ^®*  Section  twenty-six  of  the  Supreme  Court  of  Judi- 

38  &  39  Vict,  cature  Act,  1875,  and  any  enactments  for  the  time  being 

c.  77.  s.  a6.     jj^  force  amending  or  substituted  for  that  section,  shall 

apply  to  fees  under  this  Act,  and  an  order  under  that 
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section  may,  if  need  be.  be  made  in  relation  to  such  fees 
accordingly. 

20.  *  Chattels  comprised  in  a  bill  of  sale  ivhich  has  been  ^^'^9^ 
and  continues  to  be  duly  registered  under  this  Act  shall  not 
be  deemed  to  be  in  the  possession^  order ^  or  disposition  of  the 
grantor  of  the  bill  of  sale    within  the  meaning  of  the 
Bankruptcy  Act,  \  869.*  3^  &  33  Vict. 

C«   /  !• 

•  Repealed  by  the  Bills  of  Sale  Act,  1882,  s.  15.  As  to  the  effect  of  the 
repeal,  see  Ex  ptt  Izard,  In  re  ChappU,  23  Ch.  D.,  409,  and  Sitnff  v. 
Pannell,  24  Ch.  I).,  210,  pp.  72  and  73,  suprh, 

2L  Rules  for  the  purposes  of  this  Act  may  be  made  Hules. 
and  altered  from  time  to  time  by  the  like  persons  and  in 
the  like  manner  in  which  rules  and  regulations  may  be  ^^il^?  Vict, 
made  under  and  for  the  purposes  of  the  Supreme  Court  38  &  39  Vict, 
of  Judicature  Acts,  1873  and  1875.  ^-  77- 

22.  When  the  time  for  registering  a  bill  of  sale  expires  Time  for  Tegis- 
on a  Sunday,  or  other  day  on  which  the  registrar's  office 

is  closed,  the  registration  shall  be  valid  if  made  on  the 
next  following  day  on  which  the  office  is  open. 

23.  From  and  after  the  commencement  of  this  Act,  ^^  °^ 
the  Bills  of  Sale  Act,  1854,  and  the  Bills  of  Sale  Act,  17&  18  Vict.. 
1866,  shall  be  repealed:    Provided  that   (except  as  is  29  ^'jo  Vict. 
herein  expressly  mentioned  with  respect  to  construction  c.  96. 

and  with  respect  to  renewal  of  registration)  nothing  in 
this  Act  shall  affect  any  bill  of  sale  executed  before  the 
commencement  of  this  Act,  and  as  regards  bills  of  sale  so 
executed  the  Acts  hereby  repealed  shall  continue  in  force. 
Any  renewal  after  the  commencement  of  this  Act  of 
the  registration  of  a  bill  of  sale  executed  before  the  com- 
mencement of  this  Act,  and  registered  under  the  Acts 
hereby  repealed,  shall  be  made  under  this  Act  in  the 
same  manner  as  the  renewal  of  a  registration  made  under 
this  Act. 

24.  This  Act  shall   not  extend  to   Scotland  or  to  Extent  of  Act. 

Ireland. 

G  o  2 
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SCHEDULES. 


Section  ii. 


SCHEDULE  A. 


I  [A.B.I  of  do  swear 

that  a  bill  of  sale,  bearing  date  the  day  of 

1 8  [insert  the  date  of  the  bill\  and  made  between 
[insert  the  names  and  descriptions  of  the  parties  in  tk 
original  bill  of  sale\  and  which  said  bill  of  sale  [or,  and 
a  copy  of  which  said  bill  of  sale,  as  t/te  case  may  be]  was 
registered  on  the  day  of  i8 

[insert  date  of  registration],  \^  si\\\  a  subsisting  security. 

Sworn,  &c. 


Section  I2. 


SCHEDULE  B. 


Satisfac- 
tion 
entered. 


Na 


Bjr  whom  given  (or 

against  whom  process 

issued). 


Name. 


Resi- 
deoce. 


Occupa- 
tion. 


To 

whom 
given. 


Nature  ' 

of 
instru* 
ment. 


Date. 


Date  of 

re^tia- 

tioo. 


Date  of 
registra- 
tion of 
affidant 

of 
renevaL 


THE  BILLS  or  SALE  ACT  (1878)  AMENDMENT 

ACT,  1882. 

45  &  46  Vict.,  c  43. 

An  Act  to  amend  the  Bills  of  Sale  Act,  1878. 

[iStA  August  1882.] 

\XrHEREAS  it  is  expedient  to  amend  the  Bills  of4>&4aVict. 
^^    Sale  Act,  1878:  '^^^' 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  for  all  purposes  as  the  Bills  Short  Title, 
of  Sale  Act  (1878)  Amendment  Act,  1882  ;  and  this  Act 

and  the  Bills  of  Sale  Act,  1 878,  may  be  cited  together  as 
the  Bills  of  Sale  Acts,  1 878  and  1 882. 

2.  This  Act  shall  come  into  operation  on  the  first  day  Commoicc- 
of  November  one  thousand  eight  hundred  and  eighty- 
two,  which  date  is  herein-after  referred  to  as  the  com- 
mencement of  this  Act. 

3.  The  Bills  of  Sale  Act,  1 878,  is  herein-after  referred  ^/'^^'^'''*" 
to  as  "  the  principal  Act,"  and  this  Act  shall,  so  far  as  is  ^j  ^  ^2  Vict, 
consistent  with  the  tenor  thereof,  be  construed  as  one  c-  3'- 
with  the  principal  Act ;  but  unless  the  context  other\vise 
requires  shall  not  apply  to  any  bill  of  sale  duly  registered 

before  the  commencement  of  this  Act  so  long  as  the 
registration  thereof  is  not  avoided  by  non-renewal  or 
otherwise. 
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The  expression  "  bill  of  sale,"  and  other  expressions  in 
this  Act,  have  the  same  meaning  as  in  the  principal  Act, 
except  as  to  bills  of  sale  or  other  documents  mentioned 
in  section  four  of  the  principal  Act,  which  may  be  given 
other\vise  than  by  way  of  security  for  the  payment  of 
money,  to  which  last-mentioned  bills  of  sale  and  other 
documents  this  Act  shall  not  apply. 


Bill  of  sale 
to  have 
schedule  of 
property 
attached 
thereto. 


4,  Every  bill  of  sale  shall  have  annexed  thereto  or 
written  thereon  a  schedule  containing  an  inventory  of  the 
personal  chattels  comprised  in  the  bill  of  sale  ;  and  such 
bill  of  sale,  save  as  herein-after  mentioned,  shall  have 
effect  only  in  respect  of  the  personal  chattels  specifically 
described  in  the  said  schedule ;  and  shall  be  void,  except 
as  against  the  grantor,  in  respect  of  any  personal  chattels 
not  so  specifically  described. 


Bill  of  ^e  g    Save  as  herein-after  mentioned,  a  bill  of  sale  shall 

not  to  affect     ...  .  ,  .  - 

after  acquired  be  void,  except  as  against  the  grantor,  in  respect  of  any 
property.         personal  chattels  specifically  described  in  the  schedule 
thereto  of  which  the  grantor  was  not  the  true  owner  at 
the  time  of  the  execution  of  the  bill  of  sale. 


Exception  as 
to  certain 
things. 


6.  Nothing  contained  in  the  foregoing  sections  of  this 
Act  shall  render  a  bill  of  sale  void  in  respect  of  any  of 
the  following  things ;  (that  is  to  say), 

(i.)  Any  growing  crops  separately  assigned  or  charged 
where  such  crops  were  actually  growing  at  the 
time  when  the  bill  of  sale  was  executed. 

(2.)  Any  fixtures  separately  assigned  or  charged,  and 
any  plant,  or  trade  machinery  where  such  fixtures, 
plant,  or  trade  machinery  are  used  in,  attached  to, 
or  brought  upon  any  land,  farm,  factory,  work- 
shop, shop,  house,  warehouse,  or  other  place  in 
substitution  for  any  of  the  like  fixtures,  plant, 
or  trade  machinery  specifically  described  in  the 
scficdulc  to  such  bill  of  sale. 
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7,  Personal  chattels  assigned  under  a  bill  of  sale  shall  Bill  of  sale 
not  be  liable  to  be  seized  or  taken  possession  of  by  the  ^'j^e  cxcep^t  in 
grantee  for  any  other  than  the  following  causes  : —  certain  events 

(i.)  If  the  grantor  shall  make  default  in  payment  of 
the  sum  or  sums  of  money  thereby  secured  at 
the  time  therein  provided  for  payment,  or  in  the 
performance  of  any  covenant  or  agreement  con- 
tained  in   the  bill  of  sale  and   necessary  for 
maintaining  the  security ; 
(2.)  If  the  grantor  shall  become  a  bankrupt,  or  suffer 
the  said  goods  or  any  of  them  to  be  distrained 
for  rent,  rates,  or  taxes  ; 
(3.)  If  the  grantor  shall  fraudulently  either  remove  or 
suffer  the  said  goods,  or  any  of  them,  to  be  re- 
moved from  the  premises  ; 
(4-)  If  the  grantor  shall  not,  without  reasonable  excuse, 
upon  demand  in  writing  by  the  grantee,  produce 
to  him  his  last  receipts  for  rent,  rates,  and  taxes  ; 
(5.)  If  execution  shall  have  been  levied  against  the 
goods  of  the  grantor  under  any  judgment  at 
law : 
Provided  that  the  grantor  may  within  five  days  from  the 
seizure  or  taking  possession  of  any  chattels  on  account  of 
any  of  the  above-mentioned  causes,  apply  to  the  High 
Court,  or  to  a  judge  thereof  in  chambers,  and  such  court 
or  judge,  if  satisfied  that  by  payment  of  money  or  other- 
wise the  said   cause  of  seizure  no   longer  exists,  may 
restrain  the  grantee  from  removing  or  selling  the  said 
chattels,  or  may  make  such  other  order  as  may  seem 
just 

8.  Every  bill  of  sale  shall  be  duly  attested,  and  shall  Bill  of  sale  to 
be  registered  under  the  principal  Act  within  seven  clear  attested  ^^T^ 
day^  after  the  execution  thereof,  or  if  it  is  executed  in  registered. 
any  place  out  of  England  then  within  seven  clear  days 
after  the  time  at  which  it  would  in  the  ordinary  course 
of  post  arrive  in  England  if  posted  immediately  after  the 
execution  thereof ;  and  shall  truly  set  forth  the  considera- 
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tion  for  which  it  was  given  ;  otherwise  such  bill  of  sale 
shall  be  void  in  respect  of  the  personal  chattels  comprised 
therein. 

Formof  billof  g^  \  bill  of  sale  made  or  given  by  way  of  security  for 
the  payment  of  money  by  the  grantor  thereof  shall  be 
void  unless  made  in  accordance  with  the  form  in  the 
schedule  to  this  Act  annexed. 

Attestation.  JQ.  The  execution  of  every  bill  of  sale  by  the  grantor 
shall  be  attested  by  one  or  more  credible  witness  or 
witnesses,  not  being  a  party  or  parties  thereto.  So  much 
of  section  ten  of  the  principal  Act  as  requires  that  the 
execution  of  every  bill  of  sale  shall  be  attested  by  a 
solicitor  of  the  Supreme  Court,  and  that  the  attestation 
shall  state  that  before  the  execution  of  the  bill  of  sale  the 
effect  thereof  has  been  explained  to  the  grantor  by  the 
attesting  witness,  is  hereby  repealed. 

Local  regis-         U,  Where  the  affidavit  (which  under  section  ten  of  the 

tentTof'bUlsr  principal  Act  is  required  to  accompany  a  bill  of  sale  when 

of  sale.  presented  for  registration)  describes  the  residence  of  the 

person    making   or   giving   the  same  or  of  the  person 

against  whom  the  process  is  issued  to  be  in  some  place 

outside  the  London  bankruptcy  district  as  defined  by  the 

^z  &  33  Vict.   Bankruptcy  Act,  1869,  or  where  the  bill  of  sale  describes 

'  '  '  '     *     the  chattels  enumerated  therein  as  being  in  some  place 

outside  the  said  London  bankruptcy  district,  the  registrar 

under  the  principal  Act  shall  forthwith  and  within  three 

clear   days  after   registration  in   the  principal   registr)% 

and  in  accordance  with  the  prescribed  directions,  transmit 

an  abstract  in  the  prescribed  form  of  the  contents  of  such 

bill  of  sale  to  the  county  court  registrar  in  whose  district 

such   places  are  situate,  and  if  such  places  are  in  the 

districts  of  different  registrars  to  each  such  registrar. 

Every  abstract  so  transmitted  shall  be  filed,  kept,  and 
indexed  by  the  registrar  of  the  county  court  in  the  pre- 
scribed manner,  and  any  person  may  search,  inspect  make 
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extracts  from,  and  obtain  copies  of  the  abstract  so  regis- 
tered in  the  like  manner  and  upon  the  like  terms  as  to 
payment  or  otherwise  as  near  as  may  be  as  in  the  case  of 
bills  of  sale  r^stered  by  the  registrar  under  the  principal 
Act 

12,  Every  bill  of  sale  made  or  given  in  consideration  of  BUI  of  sale 
any  sum  under  thirty  pounds  shall  be  void.  be  void/ 

13,  All  personal  chattels  seized  or  of  which  possession  Chattels  not  to 
is  taken  after  the  commencement  of  this  Act,  under  or  gold. 

by  virtue  of  any  bill  of  sale  (whether  registered  before  or 
after  the  commencement  of  this  Act),  shall  remain  on  the 
premises  where  they  were  so  seized  or  so  taken  possession 
of,  and  shall  not  be  removed  or  sold  until  after  the  ex- 
piration of  five  clear  days  from  the  day  they  were  so 
seized  or  so  taken  possession  of 

14,  A  bill  of  sale  to  which  this  Act  applies  shall  be  no  Bill  of  sale 
protection  in  respect  of  personal  chattels  included  in  such  chattels '*^*^' 
bill  of  sale  which  but  for  such  bill  of  sale  would  have  been  against  poor 
liable  to  distress  under  a  warrant  for  the  recovery  of  taxes  rates!*"^  '* 
and  poor  and  other  parochial  rates. 

15,  The    eighth    and    the    twentieth  sections  of  the  Repeal  of  part 

C   U*I1         c 

principal  Act,  and  also  all  other  enactments  contained  in  salc  Aci° 
the  principal  Act  which  are  inconsistent  with  this  Act  are  187^$. 
repealed,  but  this  repeal  shall  not  affect  the  validity  of 
anything  done  or  suffered  under  the  principal  Act  before 
the  commencement  of  this  Act. 

16,  So  much  of  the  sixteenth  section  of  the  principal  Inspection  of 
Act   as  enacts  that  any  person  shall  be  entitled  at  all  ^^\^f^  ^*"'* 
reasonable  times  to  search  the  register  and  every  reg- 
istered bill  of  sale  upon  payment  of  one  shilling  for  every 

copy  of  a  bill  of  sale  inspected  is  hereby  repealed,  and 
from  and  after  the  commencement  of  this  Act  any  person 
shall  be  entitled  at  all   reasonable  times  to  search  the 
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register,  on  payment  of  a  fee  of  one  shilling,  or  such  other 
fee  as  may  be  prescribed,  and  subject  to  such  regulations 
as  may  be  prescribed,  and  shall  be  entitled  at  all  reason- 
able times  to  inspect,  examine,  and  make  extracts  from 
any  and  every  registered  bill  of  sale  without  being  re- 
quired to  make  a  written  application,  or  to  specify  any 
particulars  in  reference  thereto,  upon  payment  of  one 
shilling  for  each  bill  of  sale  inspected,  and  such  payment 
shall  be  made  by  a  judicature  stamp  :  Provided  that  the 
said  extracts  shall  be  limited  to  the  dates  of  execution, 
registration,  renewal  of  registration,  and  satisfaction,  to 
the  names,  addresses,  and  occupations  of  the  parties,  to  the 
amount  of  the  consideration,  and  to  any  further  prescribed 
particulars. 

Debeiiiures  to      17,  Nothing  in  this  Act  shall  apply  to  any  debentures 

which  Act  not  .  j    i  ^  ,  ^t_        •  ^    j 

to  apply.  issued  by  any  mortgage,  loan,  or  other  mcorporated 
company,  and  secured  upon  the  capital  stock  or  goods, 
chattels,  and  effects  of  such  company. 

Extent  of  Act.  18^  This  Act  shall  not  extend  to  Scotland  or  Ire- 
land. 


SCHEDULE. 


Form  of  Bill  of  Sale. 

This  Indenture  made  the  day  of  , 

between  A,B,  of  of  the  one  part,  and  CD, 

of  of  the  other  part,  witnesseth  that  in  con- 

sideration of  the  sum  of  £  now  paid  to  A,B.  by 

CZ?.,  the  receipt  of  which  the  said  A3,  hereby  acknow- 
ledges \or  ivluttever  else  the  consideration  may  be\  he  the 
said  AS,  doth  hereby  assign  unto  CZ?.,  his  executors, 
administrators,  and  assigns,  all  and  singular  the  several 
chattels  and  things  specifically  described  in  the  schedule 
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hereto  annexed  by  way  of  security  for  the  payment  of 
the  sum  of  £  ,  and  interest  thereon  at  the  rate 

of  per  cent,  per  annum  [or  whatever  else  may  be 

the  rate].  And  the  said  A.B,  doth  further  agree  and 
declare  that  he  will  duly  pay  to  the  said  CD.  the  prin- 
cipal sum  aforesaid,  together  with  the  interest  then  due, 
by  equal  payments  of  £  on*  the 

day  of  [or  wtiatever  else  may  be  tlte  stipulated 

times  or  time  of  payment\  And  the  said  A,B.  doth  also 
agree  with  the  said  CD,  that  he  will  [here  insert  tertns  as 
to  insurance^  payment  of  rent,  or  otiurwise,  which  t/ie 
parties  may  agree  to  for  the  maintetiance  or  defeasance  of 
tlu  security]. 

Provided  always,  that  the  chattels  hereby  assigned 
shall  not  be  liable  to  seizure  or  to  be  taken  possession  of 
by  the  said  CD,  for  any  cause  other  than  those  specified 
in  section  seven  of  the  Bills  of  Sale  Act  (1878)  Amend- 
ment Act  1 882. 

In  witness,  &c. 

Signed  and  sealed  by  the  said  A,B,  in  the  presence 
of  me  E,F,  [add  ivitmss'  fuime,  address,  and 
description,] 


RULES   OF   THE   SUPREME    COURT. 


BILLS  OF  SALE  ACTS,  1878  and  1882. 

1.  These  Rules  may  be  cited  as  "The  Rules  of  the 
Supreme  Court,  Bills  of  Sale  Acts,  1878  and  1882," 
and  shall  stand  in  lieu  of  "  The  Rules  of  the  Supreme 
Court,  December  1882,"  which  shall  be  and  are  hereby 
annulled. 

2.  These  Rules  shall  come  into  operation  on  the 
1st  January  1884. 

Abstract.  3.  The  abstract   of  the   contents  of   a  Bill  of  Sale, 

required  by  the  Bills  of  Sale  Act  (1878)  Amendment 
Act,  1882,  to  be  transmitted  to  the  Registrar  of  a 
County  Court,  shall  be  in  the  form  given  in  the 
Appendix  hereto. 

Abstract  to  be      4.  The  abstract  shall  be  sealed  with  the  seal  of  the 

daie<l.  l^J'ls  of  Salc  Department  of  the  Central  Office  of  the 

Supreme  Court  of  Judicature,  and  dated  on  the  day  on 

which  it  is  transmitted  by  post  to  the  Registrar  of  the 

County  Court  named  therein. 

Abstract  of  re-  5.  Where  a  Bill  of  Sale  has  been  re-registered  since 
BulsofSale.  the  31st  October  1882,  or  shall  be  re-registered  here- 
after under  section  eleven  of  the  Bills  of  Sale  Act,  1878, 
an  abstract  of  the  re-registration,  sealed  and  dated,  shall 
be  transmitted  by  post  to  the  Registrar  of  the  County 
Court  to  which  such  abstract  should  have  been  trans- 
mitted had  the  Bill  of  Sale  been  registered  under  the 
Bills  of  Sale  Act  (1878)  Amendment  Act,  1882. 
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6.  Where  a  memofandum  of  satisfaction  has  been  orNodoeoTm 


shall  be  written  under  section  fifteen  of  the  Bills  of  Sale  ^t^^^^ 


Act,  1878,  upon  any  registered  or  re-registered  copy  of  ***-**, 
a  Bill  of  Sale,  an  abstract  of  which  has  been  transmitted  n^Btiy. 
to  any  Registrar  of  a  County  Court,  a  notice  of  such 
satisfaction,  in  the  form  in  the  Appendix  hereto,  duly 
sealed  and  dated,  shall  be  transmitted  to  each  of  the 
Registrars  to  whom  an  abstract  of  such  Bill  of  Sale 
shall  have  been  transmitted. 

7.  The    R^strar    shall-   number  the  abstracts   and  ^^"'"*?J*V| 
notices  of  satisfaction  in  the  order  in  which  they  shall  ud  filed, 
respectively  be  received  by  him,  and  shall  file  and  keep 

them  in  his  office. 

8.  The  R^istrar  shall  keep  an  index,  alphabetically  Index,  how  to 
arranged,  in  which  he  shall  enter  under  the  first  letters     ^^* 

of  the  surname  of  the  mortgagor  or  assignor  such  sur- 
name with  his  Christian  name  or  names,  address,  and 
description,  and  the  number  which  has  been  affixed  to 
the  abstract 

9.  Upon  the  receipt  of  a  notice  of  satisfaction  ^CbJ^^JSun*^ 
Registrar  shall  enter  the  notice  of  satisfaction  on  the  index, 
abstract  of  the  Bill  to  which  it  relates,  and  shall  note  in 

the  index  against  the  name  of  the  mortgagor  or  assignor 
the  fact  of  the  satisfaction  having  been  entered. 

10.  The  Registrar  shall  allow  any  person  to  search  ?^^^^j^r 
the  index  at  any  time  during  which  he  is  required  by  abstract, 
the  County  Court  Rules  for  the  time  being  to  keep 

his  office  open,  upon  payment  by  such  person  of  one 
shilling;  and  to  make  extracts  from  the  abstract  or 
notice  of  satisfaction  upon  payment  of  one  shilling  for 
each  abstract  or  notice  of  satisfaction  inspected. 

11.  The   Registrar  shall   also,  if  required,  cause.  ^^^^^^  ""^ 
office  copy  to  be  made  of  any  abstract  or  notice  of 


Authority  to 
take  oaths. 
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satisfaction,  and  shall  be  entitled  for  making,  marking, 
and  sealing  the  same  to  the  same  fee  as  is  payable  in  the 
Bills  of  Sale  Department  of  the  Central  Office  of  the 
Supreme  Court  of  Judicature,  viz.,  sixpence  per  folio. 

1 2.  Every  first  and  second  class  clerk  in  the  Bills  of 
Sale  Department  of  the  Central  Office  of  the  Supreme 
Court  of  Judicature  shall,  by  virtue  of  his  office,  have 
authority  to  take  oaths  and  affidavits  in  matters  relating 
to  that  department. 


(Signed) 


SELBORNE.  C 
COLERIDGE.  C.J. 
N.  LINDLEY,  L.J. 
EDW.  FRY,  L.J. 
C  E.  POLLOCK,  B. 
H.  MANISTY,  J. 


28th  December  1883. 


Rules  of  Court. 
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4^4         TJu  BiIU  of  S^Oe  AOs,  1878  amd  1882. 

No.  2.  ^ 

NOTICE  OF  SATISFACTION. 

Bills  of  Sale  Registi>% 

Royal  Courts  of  Justice, 

London. 

to 

188    . 
Registered  [or  Re-r^stered]  188    . 

Abstract  transmitted  1 88 

Satisfaction  entered  1 88 

Take  notice  that — 

A  memorandum  of  satisfaction  to  the  above  Bill  of 
Sale  was  entered  on  the  Register  on  the  above  date. 

(Signed) 

L.  s 


To  tki  Registrar  of  the  County  Court 
of  holden  at 

Sent  on  the  day  of 


INDEX. 


Abroad, 

proceedings 

may  be  stayed,  if  creditor  in  England,  17. 
property  situate, 

personal  estate  vests  in  trustee,  69,  70. 

real  estate  governed  by  lex  Lk-j^  68. 

Accountants, 

bills  and  charges  subject  to  taxation,  1 10  (^  73  ^3; ). 
„  ,,         not  to  be  alloved  in  trustee's  accounts 

without  proof  of  taxation,  i^. 

Accounts 

of  Board  of  Trade. 

audit  of,  as  Treasury  direct,  tfo  (s.  130  (2; ). 
of  trustees,  ir4,  240—242  (s.  78,  rr.  207 — 217). 
to  be  prepared  by  Treasury,  149  (&  130  (t) ). 
and  laid  before  Parliament  annusdly,  tb. 

Act, 

applicable  to  foreigner,  when,  i,  9  (s.  6  (i)  (d.)  ). 
extent  of,  i  (s.  2). 

Actions, 

against  bankrupt 

commenced,  catmot  be, 

after  receiving  order,  13  (s.  9  (i) ). 
stayed,  may  be, 
at  any  time  after  presentation  of  petition,  16  (s.  10  (2) ). 
by  Court  of  Bankruptcy,  ib. 
„        in  which  pending^  ib, 
service  of  order,  1 7  (s.  11). 
by  or  against  bankrupt  in  High  Court, 
transferred,  may  be, 
by  and  to  judge  making  receiving  order,  1 3 1  (s.  1 02  (4) ). 
by  or  against  joint  contractors  with  bankrupt, 
bankrupt  need  not  be  joined,  139  (s.  ir4) 

H   H 
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f<Z^\ox\%^  continued, 
by  or  against  trustee 
in  official  name,  117  (s.  83). 

trustee  cannot  sue  or  defend  without  leave  from  com- 
mittee of  inspection,  98  (s.  57  (2)). 
by  trustee,  in  what  Division  to  be  brought,  210  (r.  91). 
by  trustee  and  bankrupt's  partners 
by  leave  of  court,  139  (s.  113). 

Acts  of  Bankruptcy, 

a  conveyance  of  property  to  trustees  for  the  benefit  of 
creditors  generally,  2  (s.  4  (i)  (a*)\ 
in  England,  ib, 

if  executed  elsewhere  must  operate  according  to  English 
law,  ib, 
a  fraudulent  conveyance,  gift,  delivery,  or  transfer,  of 
whole  or  part  of  debtor's  property,  2  (s-  4 

(I)  (*•)  )• 

of  whole  for  past  debt 

intent  to  defeat  and  delay  creditors  implied  by  law,  2. 
exceptions 
where  there  is   a   substantial  exception  from    the 
assignment,  2. 

„    a  substantial  advance  made  to  debtor,  3. 
„    has  been  a  bond  fide  prior  agreement,  3. 
deeds  fraudulent  under  13  Eliz.,  c  5,  3. 
an  act  of  fraudulent  preference,  4  (s.  4  (i)  {c!)), 

what  is  such,  81 — 83  (s.  48). 
departing  from  or  remaining  out  of  England,  or  departing 
from  dwelling-house,  or  otherwise    absenting 
himself,  or  beginning  to  keep  house,  4i  5  (s.  4 

(i)  i.d.) ). 

intent  to  defeat  or  delay  creditors  being  essential,  4« 
execution  for  any  amount  levied  by  sei2ure  and  sale,  5,  6 
(s.  4  (i)  (e,)). 

under  process  in  an  action,  5. 

not  complete  until  sale,  ib» 
filing  a  declaration  of  inability  to  pay  debts,  6  (s.  4(i)(/)V 
non-compliance  with  a  bankruptcy  notice,  ib.  (s.  4  (i)  (^.);. 
notice  by  a  debtor  that  he  has  suspended  or  is  about  to 

suspend  payment,  7  (s.  4  (i)  {h,) ). 
presentation  of  a   bankruptcy  petition  by  a  debtor,   6 

(s.4(i)(>^)). 
receiving  order  made  upon  a  judgment  summons,  133 

(s-  103(5))- 
when 

must  have  occurred  within  three  months  before  presenta- 
tion of  petition,  9  (s.  6  (i)  {c.)  ). 
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Adjoummenti 

at  any  time,  136,  194  (s.  105  (a),  r.  24). 
from  chambers  to  court  and  vice  versA^  125,  190  (r.  7). 
from  Registrar  to  Judge,  341,  346,  347. 
of  debtor's  summons 
from  Registrar  of  High  Court  to  Judge  for  purpose  of 
committal,  343. 

Adjudication  of  Banlcruptcy, 

annulment  of,  49»  34  (s.  35»  23  (2) ). 
effect  of, 

property  of  debtor  forthwith  vests  in  trustee,   28,  90 
(s.  20(1),  54(1)). 
evidence  of, 

London  Gazette  containing  notice,  29,  150  (s.  132  (2) ). 
form  of,  227  (r.  157  (i)). — Form  No.  38. — 
notice  of, 

to  be  gazetted  and  advertised,  29, 227  (s.  2o(2),r.  157(2) ). 

»    9»  given  by  Registrar  to  official  receiver  and  Board  of 
Trade,  227  (r.  157  (2)). 
on  what  grounds, 

if  composition  or  scheme  not  accepted,  28  (s.  20  (i) ). 

if  creditors  do  not  meet,  ib, 
„         so  resolve,  ib. 

on  application  of  debtor,  29,  226  (r.  155). 

on  other  grounds,  227  (r.  156). 

Administration  of  estates  of  persons  dying  insolvent, 
administration  of  property  generally 

to  be  the  same  as  in  bankruptcy,  147  (s.  125  (6). 
court 

meaning  of,  in  this  section,  148  (s.  125  (10) ). 
notice  of  presentation  of  petition 

effect  of,  on  legal  personal  representative,  147  (s.  125  (9)). 
order  for,  146  (s.  125  (2) ). 

form  of,  239  (r.  202). — Form  No.  31. — 
not  to  be  made 
until  two  months  after  grant  of  probate  or  letters  of 
administration,  146  (s.  125  (3)). 
unless  legal  personal  representative   concurs,  or 
deceased  is  proved  to  have  committed  an  act 
of  bankruptcy  within  three  months  prior  to  his 
decease,  tb, 
petition  for 
affidavit,  must  be  verified  by,  238  (r.  200). 
form  of,  ib, — Form  No.  11. — 
hearing,  239,  (r.  201  (2) ). 
presentation  of, 
by  what  creditors,  145  (s.  1^5  (i) ). 

H  B  a 


468  The  Bankrupt^  Act,  1883. 

Administration  of  estates  of  persons  dying  insolvent — con- 
tinned, 

not  to  be  presented  after  proceedings  commenced  in 

any  court,  146  (s.  125  (4)). 
service  of, 
on  each  executor,  238  (r.  201  (i)  ). 
„     „    person  who  has  taken  out  letters  of  adminis- 
tration, ib. 
„  any  person  directed  by  the  court,  ib. 
how  proved,  239  (r.  201  (2) ). 
preferential  debts  payable  in  full, 

funeral  and  testamentary  expenses,  147  (s.  125  (7)). 
property, 
administration  of, same  as  in  bankruptcy,  147  (s.  125  (6) ). 
vests  in  official    receiver  on  order  being  made,   146 

(s-  "5(5))- 
transfer, 

from  ordinary  court  to  bankruptcy  court,  146  (s.  125  (4) ). 

on  application  of  creditor  and  proof  that  estate  is 

insufficient  to  pay  its  debts,  ib, 

surplus, 

after  payment  of  debts  and  costs, 

to  be  paid  to    legal    personal    representative,   147 

(s.  125(8)). 

Administration  Order  in  a  County  Court, 

where  judgment  obtained  in  a  county  court  and  debtor's 
total  debts  do  not  exceed  ;^5o,  inclusive  of 
judgment  debt,  143,  351  (s.  122  (i)). 
costs  of, 

not  to  exceed  2x.  in  jQy  144,  381,  382  (s.  122  (8)). 
creditors  after  date  of  order 
may  prove,  145,  354,  356  (s.  122  (12)). 
dividend  postponed,  ib, 
default  by  debtor 

in  paying  instalments,  144,  355  (s.  122  (6) ). 
discharge  of  debtor, 

when,  145  (s-  122  (13)). 
effect  of, 
bars  remedies  in  respect  of  debts  notified,  144  (s.  122  (5)). 
pending  proceedings  may  be  stayed,  ib, 
execution  may  issue, 
when  debtor's  property  exceeds  ^10,  143  (s.  122  (4)). 
protected  goods,  ib, 
forms,  357—366. 
hearing 
procedure  on,  352,  353. 
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Administration  Order  in  a  County  Court — continued, 
notice  of, 
to  be  sent  to  Registrar  of  County  Court  judgments,  144 

(s.  122(9)). 
„      „    to  every  creditor  noti6ed  by  debtor,  or  who 
has  proved  ib,^  353. 
to  debtor,  353. 
posted  in  office  of  county  court  of  debtor's  dis- 
trict, ib. 
not  invalid 
by  reason  only  of  debts  exceeding  ^50,  143  (s.  122  (2) ). 
may  be  set  aside,  /A,  355. 
preferential  claims, 
costs  of  plaintiff  in  action,  144  (s.  122  (8)). 
„      administration,  ib. 
proceedings  pending, 
in  any  County  Court  or  Inferior  Court,  may  be  stayed, 
144  (s.  122  (5)). 
costs  o^  to  be  added  to  debt,  ib, 
procedure 

'general  rules  as  to,  351 — 356. 
proof  by  creditors,  144,  354  (s.  122  (10) ). 
objections  to,  145,  352  (s.  122  (11)). 
notice  of,  to  be  sent  to  Registrar,  353. 
restrictions  on,  354. 
registrars, 

how  affected,  145  (s.  122  {14)). 
to  keep  account  of  receipts  and  paynnents,  356. 
request  for  order 
to  be  filed,  351. 
notice  of, 

to  scheduled  creditors,  ib, 
superseded, 

when  each  creditor  paid  amount  provided,  and  costs  of 
plaintiff  and  administration  paid,  145  (s.  122(13)). 
set  aside, 

on  what  grounds,  355. 
transfer, 

to  County  Court  where  debtor  or  majority  of  creditors 
reside,  143  (s.  122  (3)). 
varying  order,  355. 

Affidavits, 

before  whom  to  be  sworn,  151  (s.  135). 
in  England,  ib. 
abroad,  ib, 

judicial  notice  of  seal  and  signature  of  such  persons,  1 99 
(r.  50). 
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Affidavits — amtinued. 

not  before  party's   own   solicitor,  his  partner  clerk  or 
agent,  or  party  himself,  199  (r.  48). 
except  affidavit  of  debt,  ib, 
blind  and  illiterate  persons,  198  (r.  45). 
costs, 

if  prolix  or  containing  unnecessary  matter,  197  (r.  39). 
cross-examination  on 

no  right  of,  until  read,  137. 
delivery  of, 
in  support  of  motion,  194. 
against  motion,  ib.  (r.  22). 
erasures  and  alterations,  197  (r.  44). 
filed 
cannot  be,  after  time  limited,  199  (r.  49). 
must  be,  before  being  used,  ib. 
time  for  filing, 
not  later  than  day  before  hearing,  195  (r.  26). 
form  of,  197  (r  r.  40 — 42). 
formal  defects,  198  (r.  46). 
include 
statutory  declarations,  affirmations,  and  attestations  on 
honour,  165  (s.  168  (i)). 
office  copies  may  be  used,  198  (r.  47  (2) ). 
originals  when  used,  must  be  stamped,  198  (r.  47  (i) ). 
scandalous  matter,  197  (r.  43). 
withdrawn 
may  be,  without  being  read,  137. 

After-acquired  property, 

property  acquired  after  discharge, 
belongs  to  bankrupt,  43. 
unless  judgment  entered  against  him,  ib.  (s.  28  (6) ). 

Agent, 

company  may  act  by,  156,  235  (s.  148,  r.  191). 
property  held  by  bankrupt  as 
does  not  pass  to  his  trustee,  65,  66. 

Allowance  to  bankrupt 
for  maintenance  or  services 
fi'om  trustee  with  permission  of  committee  of  inspec- 
tion, 103  (s.  64). 
subject  to  reduction  by  court,  104  (s.  64  (2) ). 
for  maintenance 
from  official  receiver  when  in  possession,  103  (r.  238) 

Amendment, 

at  any  time,  136  (s.  105  (3)). 
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Amen  d  men  t — continued, 

formal  defects  or  irregularities  not  to  invalidate  proceed- 
ings, 154,  252  (s.  143,  r.  260). 

omission  to  state  estimate  of  security  in  a  petition, 
amended,  9. 

Annual  accounts 

to  be  laid  before  Parliament,  149  (s.  130  (i) ). 

Annual  report 

of  Board  of  Trade  to  Parliament,  150  (s.  131). 

Annual  statement, 

of  proceedings  pending, 

by  trustee  to  Board  of  Trade  115,  242  (s.  81  (i),r.  217). 

form  of, — Form  No.  84. — 
Board  of  Trade  shall  examine  same,  and  call  trustee  to 
account,  115  (s.  81  (2)). 

Annuities, 

proof  for,  51. 

Annulling  adjudication  of  bankruptcy, 

acts  done  thereunder  valid  notvrithstanding,  49  (s.  35  (2) ). 
effect  of,  49. 

form  of  order,  227  (r.  158). — Fgrm  No.  41. — 
notice  of  order, 
to  be  gazetted  and  published,  49  (s.  35  (3) ). 
„     given  by   Registrar  to  Board  of  Trade,    227   (r. 

property  of  bankrupt,  in  whom  to  vest, 

in  bankrupt,  49  (s.  35  (2)  ). 

in  person  appointed  by  court,  ib, 
when, 

if  composition  or  scheme  accepted  and  approved,  34 
(s.  23  (2) ). 

when  the  adjudication  ought  not  to  have  been  made,  48 

(s.  35(0)- 
„       debts  of  bankrupt  are  paid  in  full,  ib, 

meaning  of  "  paid  in  full,"  50  (s.  36). 

Annulling  composition  or  scheme, 

acts  done  thereunder  valid  notwithst  inding,  27  (s.  18  (i  i) ). 
debts  contracted   up   to   date   provable   in    supervening 

bankruptcy,  ib. 
on  what  grounds,  26  (18  (n)). 
property, 

vests  forthwith    in    official  receiver  to    whom   estate 

originally  assigned,  27,  229  (r.  165). 

trustee,  if  any, 

to  pay  over  and  account  for  money  and  property,  27 

229  (r.  166). 
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Appeal, 

fresh  evidence  on,  135. 

from  Board  of  Trade  to  High  Court,  152  (s.  139). 
„    County  Court  to  Court  of  Appeal.  134  (s.  104  (a) ). 
„     High  Court  to        „      „      „         ih, 
yy    Court  of  Appeal  by  leave,  to  House  of  Lords,  ib, 

on  what  principle  granted,  135. 
„    official  receiver  to  High  Court,  152  (s.  139). 
„    trustee  to  the  court,  1 20  (s.  90). 
judge's  notes  of  evidence  at  trial  will  alone  be  looked  at, 
unless  parties    consent  to  shorthand  writer's 
notes,  131. 
notice  of 
must  be  sent  forthwith  to  Registrar  of  Court  appealed 
from,  215,  134  (r.  114)- 
„      „     „     4  days  before  moving  to  respondents,  315. 
(r.  114). 
persons  aggrieved, 

who  are,  135. 
powers  of  Court  of  135. 
proceedings,  file  of, 

to  be  transmitted  to  High  Court,  ai6  (r.  115). 
procedure  on  216  (r.  116). 
rehearing, 

all  appeals  by  way  of,  135. 

power  of  court  to  review,  rescind,  or  vary  its  order,  133 

(s.  104(1)). 
when  granted,  133,  134. 
restrictions  on, 
when  order  made  by  consent,  214  (r.  iii  (i)). 
„        „        „     as  to  costs  only,  ib, 
„        „        „     in  exercise  of  a  discretionary  power,  ib. 

(r.  111(3)). 
„     property  does  not  exceed  £^<p^  ib,  (r.  11 1  (2) ). 
rules  of  Supreme  Court  apply, 

except  where  varied,  216  (r.  116). 
security  for  costs  of,  215,  134  (r.  113). 
time  for 

21  days,  unless  extended  by  Court  of  Appeal,  215  (r.  112). 

when  to  begin  to  run,  ib, 
„     „     from  Board  of  Trade  or  official  receiver  to  High 
Court,  152  (s.  139). 

Appearance, 

at  the  hearing  of  petition, 
by  creditor, 
may  be  dispensed  with,  222  (r.  141). 
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Appearance — continued. 
non-appearance 

consequences  of,  ib.  (r.  140). 
by  debtor, 
procedure  in  such  cases,  222  (r.  139). 
non-appearance 

procedure,  ib.  (r.  138). 

Applications  to  Court, 

to  be  by  motion  supported  by  affidavit,  193  (r.  19). 

unless  the  Court  otherwise  permit,  ib. 

after  notice  as  a  rule,  ib,  (r.  20). 
offici^d  receivers 

may  apply  personally  and  without  notice,  248  (r.  245). 

Apprentice, 

rights  of,  62,  63  (s.  41  (i)  (2) ). 

Appropriation  of  pay,  salaries,  &c. 

of  officers  in  army  or  navy,  89  (s.  53  (i) ). 
„  persons  in  civil  service,  ib. 
„  other  persons,  ib.  (s.  53  (2) ). 
notice 
of  application,  to  bankrupt,  204  (r.  71). 

form  of, — Form  No.  88. — 
to  chief  of  department, 
by  copy  of  proposed  order,  205  (r.  72). 
form  of, — Form  No.  89. — 
order, 

consent  of  chief  of  department   necessary,   89,    205 

(s.  53  (i)»  r.  72). 
copy  of,  to  be  sent  to  chief,  205  (r.  73). 

review  of,  on  income  or  salary  becoming  reduced,  205 
(r.  74). 

Arbitration, 

trustee  may,  with  permission  of  committee  of  inspection, 

refer  to,  99  (s.  57  (6) ). 
witness,  attendance  of, 
enforced  in  County  Court,  127. 

Arrest 

of  debtor, 
about  to  abscond,  37  (s.  25  (i)  (^.) ). 

„      „  remove  goods,  ib.  (s.  25  (i)  ifi.)  (c.) ). 
for  non-attendance  at  any  examination, lA  (s.  25  (1)  (</.) ). 
custody  of  debtor,  206  (r.  76). 
of  debtor  and  other  persons,  39  (s.  27  (2)). 
warrants  for, 
by  whom  executed,  205  (r.  75). 
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Arrest — continued, 

enforced  may  be,  throughout  United  Kingdom,  141 

(s.  119). 
forms  of — Forms  Nos.  103,  120. — 

Articled  clerk, 

rights  of,  62,  63  (s.  41  (i)  (2) ). 

Attachment  of  debts, 
formerly,  15. 
now,  must  be  "completed,"  15,  77. 

by  receipt  of  the  debt  before  date  of  receiving  order 
without  notice  of  petition  or  act  of  bankruptcy, 

76,  77  (s.  45)- 
foreign  attachment,  custom  of, 

gives  no  security,  15. 

not  affected  by  Debtors  Act,  409. 

Auction 

sale  by, 
if  execution  for  a  sum  above  ^20,  155  (s.  145). 

Auctioneers, 

bills  and  charges,  subject  to  taxation,  no  (s.  73  (3) ). 
not  to  be  allowed  in  trustees'  accounts  without  proof  of 
taxation,  ib. 

Audience, 

rights  of,  in  High  Court,  157  (s.  151). 
of  solicitors,  ib, 
not  extended  to  their  clerks,  ib. 

Audit 

of  accounts  of  Board  of  Trade, 

in  such  manner  as  the  Treasury  direct,  150  (s.  130  (2) ). 
of  trustees'  accounts, 

by  Board  of  Trade,  114,  241  (s.  78  (3)  r.  211). 

by  committee  of  inspection  as  to  cash  book,  240  (r.  210). 

under  former  Acts,   163  (s.  162  (2)  (A) ). 

Available  act  of  bankruptcy 

defined,  165  (s.  168). 
meaning  of,  86. 

Avoidance  of  voluntary  settlements,  79—81  (s.  47). 

Banking  account, 

debtor's, 
moneys  due  thereon  to  be  paid  to  trustee,  87  (s.  50  (6) ). 

refusal  to  pay  over,  a  contempt  of  court,  ib, 
not    to    be    withdrawn   until  seven    days  after  date 
appointed  for  first  meeting  of  creditors,  112 

(s.  74  (5)  )• 
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Banking  Account — continued. 
trustee 
may  have  account  at   local  bank  by  authority   from 
Board  of  Trade,  in,  112  (s.  74  (4)). 
fees  on,  379. 
otherwise  to  pay  in  to  Bankruptcy  Estates  Account  at 

the  Bank  of  England,  in  (s.  74  (3) ). 
not  to  pay  money  in  to  his  private  account,  113  (s.  75). 

Bankruptcy, 

acts  of,  2 — 7  (s.  4). 

receiving  order  on  judgment  summons,  133  (s.  103(5)). 
close  of, 

not  until  discharge,  67  (s.  44  (i)  ). 
effect  of  discharge,  44 — 46  (ss.  30,  31). 
commencement  of,  64,  65  (s.  43). 
evidence  of 

London  Gazette  conclusive,  150  (s.  132  (2) ). 

Bankruptcy  Act,  1869, 

construction  of  by  reference  to  this  Act, 

in  any  Act  or  instrument,  157  (s.  149  (2) ). 
liquidations  under 
continue  notwithstanding  repeal,  167  (s.  168  (3)). 
if  no  trustee,  official  receiver  becomes  such,  161  (s.  159). 
liability  of  new  trustee  to  account  under  this  Act,  ib, 
power  of  creditors  to  appoint  new  trustee,  ib. 

Bankruptcy  Courts, 

The  High  Court,  121  (s.  92  (i) ). 
such  Divbion  as  the  Lord  Chancellor  may  direct,  122, 

343  (s.  94(1)). 
to  be  held  by  such  Judge  as  the  Lord  Chancellor  shall 

assign,  1^.,  342  (s.  94  (2)  (3) ). 

jurisdiction  of  London  Bankruptcy  Court  transferred 
to,  121  (s.  ^3). 
County  Courts, 

such  as  have  jurisdiction  in  bankruptcy  at  the  com- 
mencement of  the  Act,  121  (s.  92). 

districts,  to  be  determined  by  the  Lord  Chancellor,  ib, 
auxiliary  to  one  another,  140  (s.  118). 
chambers, 

jurisdiction  of  Judge  of  High  Court  in,  125  (s.  98,  r.  5). 

adjournments  from  court  to,  ox  vice  versd,  190  (r.  7). 
jurisdiction, 

throughout  England,  124  (s.  97  (1)). 
orders  of, 

enforceable  throughout  United  Kingdom,  140  (s.  117). 

reviewed,  rescinded,  or  varied,  may  be,  133  (s.  104  (i) ). 
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Bankruptcy  QoxxTX^—continued, 
powers  of, 
to  try  all  questions,  arising  in  any  bankruptcy,  127 — 130 
(s.  102  (i)). 
„        ,,        „      which  Court  may  deem  it  expedient 

or  necessary  to  try,  127,  128  (s.  102  (i)). 
cases  within  jurisdiction,  129. 
„     not      „        „  130. 

limited  as  to  claims  not  arising  out  of  bankruptcy  to 
;^2oo  in  County  Courts,  except  by  consent,  128 
(s.  102  (i) ). 
registrars 
powers  and  jurisdiction  of,  125 — 127,  345  (s.  99). 
under  Debtors  Act,  1869,  132,  253,  343  (s.  103  (2), 
r.  265). 
restrained 

cannot  be,  by  any  other  court,  130  (s.  102  (2) ). 
transfer, 

of  proceedings,  124,  192,  193  (s.  97  (2),  rr.  16 — 18). 
by  Judge  of  High  Court  of  action  i)ending  in  High 
Court,  131  (s.  102  (4)). 
trial  by  jury, 
if  either  party  desire  it,  130  (s.  102  (3)). 
or  court  thinks  right,  ib, 
settlement  of  issues,  208  (r.  84). 
mode  of  trial,  ib,  (r.  85 — 87). 

Bankruptcy  Disqualification  Act,  1871,  439. 

Bankruptcy  Estates  Account, 

at  the  Bank  of  England,  iii  (s.  74  (1) ). 

to  be  kept  by  Board  of  Trade,  ib. 
investment  of  surplus  moneys  by  Treasury,  113  (s.  76). 
application  of  dividends  to  salaries  and  expenses  under 
this  Act,  114  (s.  77). 
payments  in, 
by  Board  of  Trade,  1 1 1  (s.  74  (i) ). 
by  trustee,  11 1  (s.  74  (3)). 

unless  authorised  to  have  an  account  with  a  local 
bank,  1 1 1  (s.  74  (4) ). 
certificate  from  Board  of  Trade,  1 1 1  (s.  74  (3)  ). 
payments  out,  112  (s.  74  (7)). 

by  order  of  Board  of  Trade,  127  (s.  10 1). 

on  cheques  to  order,  signed  by  an  officer  of  Board  of 
Trade,  250  (r.  252). 
mode  of  application  for,  251  (r.  256). 

Bankruptcy  Notice, 

application  for,  217  (r.  11 9). 
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Bankruptcy  Notice — continued, 
court, 

by  what  court  to  be  issued,  217,  123,  219  (r.  118  (2)  (3)). 
form  of, — Foim  No.  6. — 
indorsements  on,  217  (r.  120). 
non-compliance  with, 
an  act  of  bankruptcy,  6  (s.  4(1)  (^.) ). 
not  until  debtor's  application  to  set  aside  is  heard, 
218  (r.  121). 
receiving  order  on, 

not  to  be  made,  when,  225  (r.  151). 
service  of,  218  (r.  123). 

must  be  within  one  month  after  issue,  218  (r.  122). 
setting  aside, 
affidavit  of  debtor 

operates  as  an  application  to  set  aside,  218  (r.  121). 
procedure  consequent  thereon,  ib. 
order 

may  contain  declaration  that  debtor  has  not  com- 
mitted an  act  of  bankruptcy,  218  (r.  124). 

Bankruptcy  Petition, 

by  a  creditor  or  creditors, 

conditions  of,  8,  9  (s.  6  (i)). 
by  a  secured  creditor, 

must  state  that  he  is  willing  to  give  u])  security,  9 
(s.  6  (2) ). 
by  a  debtor, 

allegations  necessary,  13  (s.  8). 
creditor's  petition^ 

attested,  must  be,  219  (r.  127). 

in  England,  by  whom,  ih, 

out  of  England,      „  ih, 

carriage  of  proceedings,  137  (s.  107). 
consolidition  of  petitions,  137  (s.  106). 
costs  of, 

deposit,  £1,  219  (r.  128). 

fee,  ;£s,  368. 

up  to  receiving  order, 
to  be  borne  by  petitioner,  226  (r.  154). 
provision  for,  then,  ib, 

security  for,  when,  220  (r.  129). 
court,  in  which  to  be  presented,  123,  219  (s.  95,  r.  126). 
death  of  debtor,  proceedings  continue  notwithstanding, 

137  (s.  108). 
debtor,  intending  to  show  cause  against, 

must  give  notice,  221  (r.  137). 
deposit  of  ;^5  required,  219  (r.  128). 
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Bankruptcy  PeXxWorX'-continued, 

dismissal  of,  on  what  grounds,  11  (s.  7  (3) ). 
against  some  respondents  and  not  others,  11  (s.  iii). 
on  bankruptcy  notice,  11  (s.  7  (4)). 
filed, 

in  what  court,  219,  123  (r.  126,  s.  95). 
form  of,  219  (r.  125S, — Form  No.  10. — 
hearing,  10  (s.  7  (2)). 
appearance  of  debtor,  procedure  on,  222  (r.  139). 

non-appearance  of  debtor,  i(^.  (r.  138). 
creditor, 
personal  attendance  may  be  dispensed  with,  222 

(n  141). 
non-appearance  of, 
consequences,  222  (r.  140). 
not  until  eight  days  after  service  as  a  rule,   225 

(r.  149(2)). 
exceptions,  ib, 
proof  of  debt,  10  (s.  7  (2.)). 
„      service  of  petition,  ib, 
„      act  of  bankruptcy,  ib, 
time  and  place  for 
to  be  appointed  by  Registrar,  221  (r.  135). 
„    indorsed  on  petition  and  copies,  {ib,), 
investigation  of, 

by  Registrar,  220  (r.  133). 
joint  petition,  220  (r.  132). 

form  of, — Form  No.  13. — 
non-appearance  of  creditor,  13,  222  (r.  140). 
partners  against, 
may  be  presented  against  one  or  more  without  in- 
cluding the  rest,  138  (s.  no), 
may  be  heard  separately  or  collectively,  221  (r.  136). 
may  be  dismissed  against  one  or  more  only,  138 
(s.  in), 
presentation  of, 
deposit  of  ^5  required,  219  (r.  128). 
to  what  court,  123,  219  (s.  95,  r.  126). 
to  wrong  court,  not  invalidated  thereby,  124  (s.  95  (3^ ). 
„        „      may  be  retained  there,  ib,  (s.  97  (2  )  ). 
receiving  order  on,  8,  10  (s.  5,  7  (2  ) ). 
respondents, 

maybe  heard  separately  or  collectively,  221  (r.  136). 
„     dismissed  as  against  one  or  more  and  not 
against  the  rest,  138  (s.  in), 
sernce  on  each,  221  (r.  136). 
sealing,  220  (r.  130). 


Bankruptcy 

seciuity  for  costs  by  prrnonrr^  220  t.  12^  ^ 
service  of,  10  (s.  7  fi;  l 

by  iriiom,  223  (t.  145  ^ 

eztensian  of  time  for,  224    r.  147;. 

on  each  respondent,  221  <r.  136 ^ 

out  of  jurisdiction,  224  <r.  145,. 

personal,  223  (r.  144 . 

proof  o^  224  (r.  146 ^ 

sabsdtuted,  223  (r.  145^ 
staying  proceedings  on,  11, 12,  137  '$  ».  7  f^h  »09  »• 
trial  of  disputed  debt 

proceedings  after,  222,  223  (it.  142,  143^. 
verified    by   affidavit,    must    be,    is,    220    (s^  7  (i;, 

rr.  130 — 132. 
withdrawn,    cannot   be   wixhcpot   leave    of  ccacrt,    13 

(8-7(7))- 
dMin^spditim^  13  (s.  8^ 

attested,  must  be,  219  (r.  127X 

by  whom,  ib, 
by  a  firm,  236  (r.  194). 

court  in  idiich  to  be  presented,  123,  219  (s.  95,  r.  126;. 
death  of  debtor,  proceedings  continue  notwithstanding, 

137  (s.  108). 
costs  of, 

deposit  ^5,  219  (r.  128). 

fee  £s,  368. 
filed, 

in  what  court,  219,  123  (r.  126,  s.  95)1 
form  of,  219,  (r.  125) — Form  No.  4 — 
presentation  of 

deposit  of  j^5  on,  219  (r.  128). 
receiving  order, 

on  being  filed,  225  (r.  149  (i). 
withdrawn,  cannot  be,  without  leave  of  court,  13  (s.  8  (2)  X 

Bankruptcy  Repeal  and  Insolvent  Court  Act,  1869, 438. 

Benefice, 

sequestration  of,  W^  89  (s.  52). 

Bills  of  exchange, 
proof  in  respect  of 

restrictions  on,  171  (Sch.  I.,  s.  11). 

trustee's  right  to  redeem,  178  (Sch.  L,  s.  12). 

Bills  of  Sale  Acts,  1878, 1882,  441  and  452. 
goods  comprised  in  bill  of  sale, 

not  in  order  or  disposition  of  bankrupt,  if  bill  of  sale 
an  absolute  transfinr,  73. 
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Bills  of  Sale  Acts,  1878,  vaQa.—€OfUmued, 
secus,  if  given  by  way  of  security,  72. 
rules  of  court  under,  460. 

Board  of  Trade, 

accounts 

audit  of,  as  Treasury  direct,  150  (s.  130  (2) ). 
annual  report 

to  Parliament,  150  (s.  131). 
appeals  from, 

to  High  Court  within  twenty-one  days,  152  (s.  139). 
Bankruptcy  Estates  Account 

to  be  kept  by,  at  Bank  of  England,  1 1  i>i  13, 164  (s  s.  74 
—76,  162,(5)). 
books  to  be  kept  by, 

open  for  public  search,  150  (s.  131). 
certificates, 

of  appointment  of  trustee,   conclusive  evidence,    152 

(s.  138). 
sealed  or  signed,  evidence,  153  (s.  140  (i) ). 
of  President, 
conclusive  evidence  of  facts  certified,  1 53  (s.  140(2)  ). 
committee  of  inspection, 
stands  in  place  of,  if  none,  33  (s.  22  (9^  ). 
official  receiver  may  act,  when,  250  (r.  250). 
control  over  trustees,  120,  121  (s.  91). 

„  „  under  former  Acts,  163  (s.  162  (2)  {b.) ), 

gazette, 

notices  to  be  inserted  in,  by,  239  (r.  203). 
officers, 
appointment  of 
official  receivers,  104,  389 — 394  (s.  66  (i)). 

„  „        deputies  of,  105,  395  (s.  67). 

other  officers,  108  (s.  71). 
remuneration  of,  149  (s.  128  (i)). 
orders  of, 

how  proved,  153  (s.  140). 
orders  and  directions  of,  or  of  its  officers, 
enforced  by  order  of  Court,  131  (s.  102  (5) ). 
„       committal,  ib, 
general  orders,  383. 
of  administrative  character,  power  to  make,   252 
(r-  257). 
Queen*s  printers'  copy,  evidence,  ib. 
payments  directed  by  Court, 

to  be  made  on  order  of  Board  of  Trade,  127  (s.  loi). 
officers  transferred,  158  (s.  153). 
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Book  debts, 

trustee  may  sell,  96  (s.  56  (1) ). 

what  are,  96,  97. 

within  order  or  disposition  clause,  7 1  (s.  44  (iii.) ). 

Books, 

debtor's, 
possession  thereof  to  be  taken  by  trustee,  86  (s.  50  (i) ). 
account  books, 

disposal  of,  by  Court,  242  (r.  216). 
no  lien  on,  252  (r.  259). 
to  be  kept  by  Registrars,  239  (r.  205). 
,,        „      trustee,  115  (s.  80). 
"cash  book"  240  (r.  208). 

audit  of,  by  committee  of  inspection,  ib,  (r.  210). 
'*the  record  book,"  ib,  (r.  207). 
contents  of,  ib, 
open  to  inspection  of  creditor  or  his  agent,  115  (s.  80). 
to  be  submitted  to  committee  of  inspection  once  every 
three  months  and  when  required,  240  (r.  209). 

Breach  of  Trust, 

discharge  of  bankrupt,  to  what  extent  a  release,  44,  45 

(s.  30  (0)- 
proof  in  respect  of,  50 — 52  (s.  37  (i) ). 

Business, 

carried  on  by  undischarged  bankrupt, 
obtaining  goods,  ;;f  20,  on  credit,  a  misdemeanor,  46 

(s.  30-  . 
rights  of  new  creditors,  104. 

under  authority  of  trustee  and  committee  of  inspection, 

103  (s.  64(1)). 

carried  on  by  trustee, 

with  permission  of  committee  of  inspection, 

only  to  wind  up  same,  98  (s.  57  (i)). 

Carriage  of  proceedings, 

may  be  taken  from  petitioning  creditor, 

if  he  does  not  proceed  with  diligence,  137  (s.  107). 

Certificate  of  appointment, 
of  trustee, 
from  Board  of  Trade,  30,  152  (s.  21  (2) ). 

conclusive  evidence  of  appointment,  152  (s.  138). 
efTectof,asconveyance  or  assignment,  30, 91  (s.  54(4)). 
form  of,  242,  (r.  218) — Form  No.  71. — 

Chairman, 

of  first  meeting, 

official  receiver  or  his  nominee,  170  (Sch.  I.,  s.  7), 

I  I 
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Chai  rman — continued, 
of  subsequent  meetings, 

such  person  as  meeting  appoints,  ib. 

Chambers, 

adjournments  from  Court  to,  or  vice  versA,  125,  190  (r.  7^. 
jurisdiction  of  Judge  of  High  Court  in,  125, 189  (s.  98,  r.  5). 

Choses  in  action, 

not  within  order  or  disposition  clause,  7 1,  76  (s.  44  (iiL)). 

except  trade  debts,  ib. 
prss  to  trustee, 
without  assignment,  87  (s.  50  (5) ). 
trustee  should  perfect  his  title,  by  notice  to  trustee  of 
fund,  ib, 

Clayton's  Case, 
rule  in, 
not  applied  as  against  cestui  que  trust  of  bankrupt 
trustee,  66. 

Clerk  or  Servant, 

wages  of,  not  exceeding  £s^i 

a  preferential  debt,  56  (s.  40  (i)). 
who  IS,  56. 

Commencement, 

of  Act,  2  (s.  3). 
of  bankruptcy 
by  relation  back,  64,  65  (s.  43). 

Commission, 

evidence  may  be  taken  by,  136,  201  (s.  105  (5),  r.  58). 
form  of  order  for,  same  as  in  High  Court,  201  (r.  60). 
shorthand  writer,  employment  of,  341  (r.  59A). 

"Commission   of  bankruptcy,"  or  "Fiat  in   bank- 
ruptcy." 
construction  of,  in  Acts  or  instruments,  156  (s.  149  (i)). 

Commitment  to  prison,  141  (s.  120). 
application  to  commit, 

form  of, — Form  No.  108. — 

must  be  supported  by  affidavit,  206  (r.  77). 

forms  of    affidavits, — Forms  Nos.  109,  no, 
114,  115.— 
„      filed,  206  (r.  77). 
notice  of  application, 
forms  of, — Forms  Nos.  iii,  113,  116. — 
must  be  personally  served  three  clear  days  before 
hearing,  206  (r.  78). 
forthwith, 
in  what  cases,  132  (s.  102)  (5) ). 
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Commitment  to  Prison — tontinued. 

affidavit  in  support,  form  of, — Form  No.  115. — 
order  for, 

form  of, — Forms  Nos.  11  a,  117,  118. — 

Registrar  of  High  Court  cannot  make,  343,  344. 
penalty, 

if  gaoler  refuse  to  receive  prisoner,  141  (s.  120). 
warrant  for, 

form  of, — Form  No.  119. — 

Committee  of  Inspection, 

absence  from  five  consecutive  meetings  vacates  office,  32 

(s.  2a(5)). 
appointment  of, 

at  any  meeting  of  creditors,  32  (s.  22  (i) ). 
bankruptcy,  or  composition  or  arrangement  with  creditors, 

vacates  office,  32  (s.  22  (5)). 
if  no  committee. 

Board  of  Trade  may  act,  33  (s.  22  (9) ). 
or  official  receiver,  33,  250  (r.  250). 
number, 

not  more  than  five  nor  .less  than  three,  32  (s.  22  (i) ). 

may  be  increased  to  five,  33  (s.  22  (8) ). 
meetings  of, 

at  least  once  a  month,  32  (s.  22  (2) ). 

may  be  called  by  trustee  or  any  member  thereof,  ib. 
quorum,  ib.  (s.  22  (3) ). 
removal  of  member, 

by  ordinary  resolution  at  any  meeting,  ib,  (s.  22  (6) ). 

seven  days'  notice  of  meeting  stating  object  necessary,  ib, 
resignation  of  member,  ib,  (s.  22  (4)). 
vacancies, 

continuing  members  if  not  less  than  two  may  act,  33 
(s.  22  (8) ). 

how  filled,  ib.  (s.  22  (7) ). 
who  may  form, 

creditors  qualified  to  vote,  32  (s.  22  (i) ). 

holders  of  general  proxies  or  general  powers  of  attorney 
from  such  creditors,  ib. 

Company,  partnership  or  association, 
registered  under  Conpanies  Act,  1862, 

may  act  by  any  officer  authorised  under  seal,  156  (s.  148). 
proceedings,  by  public  officer  or  agent,  235  (r.  191). 

on  affidavit  that  he  is  such  officer,  lA 
receiving  order  cannot  be  made  against,  145  (s.  123). 

Composition  or  Scheme  of  arrangement, 

irfore  adjudication  in  bankruptcy. 

I  1  2 
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Composition  or  Scheme  of  arrangement—^^ff/r>rt«A/. 

acceptance  of  proposal  for, 
at  first  meeting  or  any  adjournment  thereof,  23  (s.  1 8  ( i) ). 
by  special  resolution,  ib, 

if  not  accepted,  debtor  to  be  adjudged  bankrupt,  28 
(s.  20(1)). 
administration  of  property  under,  27  (s.  18  (13)). 
annulled, 
may  be,  and  debtor  adjudged  bankrupt,  27(s.  18(11)) 
on  what  grounds,  27,  227  (s.  18  (11),  r.  156). 
on  application  of  creditor,  27  (s.  18  (11) ). 
sales  and  payments  thereunder  protected,  ib, 
subsequent  debts  then  provable,  ib, 
property  then  vests  in  official  receiver,  ib,  229  (r.  165). 
approval  of  court, 
application  for, 

notices  to  be  given,  228  (r.  160). 
by  whom  and  on  what   conditions  obtained,  24,   25, 

27,  228  (s.  18  (4 — 6)  (14),  r.  161  (i)). 
how  testified,  25  (s.  18  (7)). 
necessary,  23,  24,  (s.  18  (2)). 
no  alterations  can  be  made  by  Court,  25,  228  (r.  162), 

unless  formal,  ib, 
order, 
form  of,  228  (r.  161  (i)). — Form  No.  47 — 
notice  of,  to  be  gazetted,  228  (r.  161  (2)). 
to  be  sent  by  Registrar  to  Board  of  Trade,  ib, 
property 
to  be  delivered  forthwith  to  debtor,  or  trustee  under 
composition  or  scheme,  228  (r.  163). 
receiving  order 

to  be  rescinded,  228  (r.  163) 
binding  on  creditors,  25,  28  (ss.  18  (8),  19)). 
confirmation  of,  24  (s.  18  (2)). 
at  subsequent  meeting,  tb, 
by  majority  of  three-fourths  in  value  of  all  the  creditors 

who  have  proved,  ib, 
votes  of  creditors  by  letter    to    official  receiver,   ib, 
form  of  letter,  234  (r.  183  (i) ). — Form  No.  56. — 
costs  of  petitioning  creditor 

must  be  provided  for,  226  (r.  154). 
dividends  in  respect  of  disputed  claims 

may  be  secured,  229  (r.  167). 
effect  of, 
on  creditors,  25,  28  (ss.  18  (8),  19). 
on  third  persons,  28  (s.  x8  (15)  ). 
enforced  by  court,  26  (s.  18  (10) ). 
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Composition  or  scheme  of  diTTdiX\%fi,TC\^x\\— continued. 
no  action  will  lie,  ib.  229  (r.  164). 
evidence  of, 

an  order,  or  seal  of  the  court,  25  (s.  18  (7) ). 
certificate  of  official  receiver,  26  (s.  18  (9) ). 
joint  debtors, 
public  examination  of  one  dispensed  with  in  order  to 
approve  composition,  137  (s  105(6)). 
preferential  debts, 

must  be  provided  for,  27  (s.  18  (14) ). 
proposal  for, 
at  first  meeting  or  any  adjournment  thereof,  23,  19  (ss. 

18(1),  IS  (i)). 
accepted,  may  be,  by  special  resolution,  23  (s.  18  (i) ). 
subsequent  meeting  to  confirm,  23  (s.  18  (2) ). 

to  be  held  only  to  confirm  or  reject  composition  or 
scheme,  24,  227  (r.  159). 
if  rejected,  trustee  may  be  appointed,  ib, 
not  to   be  held  until  after  public  examination   con- 
cluded, 24  (s.  18  (3)). 
seven  days  notice  to  be  given  by  official  receiver,  ib, 
terms  of, 

mu^t  be  settled  at  first  meeting,  227  (r.  159). 
trustee  under,  27  (s.  18  (12) ). 
on  compontion  being  annulled,  to  pay  over  moneys  to 
trustee  in  bankruptcy,  229  (r.  166). 
After  adjudication  in  bankruptcy^ 
acceptance  of  proposal  for, 

by  special  resolution,  33  (s.  23  (i)). 
annulled,  may  be,  and  debtor  again  adjudged  bankrupt, 
34  (s.  23  (3) ). 
subsequent  creditors  entitled  to  prove,  ib. 
if  approved, 
b-mkruptcy  annulled,  34  (s.  23  (2)). — Form  No.  4c. — 
property  vested  in  appointee  of  the  court,  ib. 
sales  and  payments  protected,  ib.  (s.  23  (3) ). 

Compromise, 

of  actions,  99. 
of  claims  and  debts, 
by  trustee  with  permission  of  committee  of  inspection, 
ib.{%.  57(6—8)). 

Comptroller  in  bankruptcy  and  his  staff, 

transferred  to  Board  of  Trade,  158  (s.  153  (i)). 
abolition  of  office  of  Comptroller,  387,  388 

Computation  of  time,  153,  188  (s.  141,  r.  3). 
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Consolidation  of  petitions,  137  (s.  106). 

Construction, 

of  former  Acts  and  instruments,  156,  157  (s.  149). 

Contingent  debt, 

proof  for,  if  value  can  be  ascertained,  5i»  52  (s.  37). 
no  vote  for,  unless  value  ascertained,  171  (Sch.  I.,  s.  9). 

Contract, 

bankruptcy  is  not  per  se  a  rescission  of,  70. 

benefit  of,  passes  to  trustee,  ib, 

may  be  rescinded  by  Court  upon  terms,  95  (s.  55  (5) ). 

Control  over  trustee, 

of  Board  of  Trade,  120,  121  (s  91). 

of  committee  of  inspection,  119  (s.  89  (i)  (2)). 

of  court,  119,  120  (s.  89  (3^). 

of  creditors  in  general  meetmg,  119  (89  (i)  (2)). 

Copyholds, 

appointee  of  trustee  to  be  admitted,  87  (s.  50  (4) ). 
trustee  need  not  be  admitted,  ib. 

Corporations, 

may  act  by  any  officer  authorised  under  seal,  156  (s.  148). 

proceedings  by  public  officer  or  agent,  235  (r.  191). 
receiving  order  cannot  be  made  against,  145  (s.  123). 

Costs, 

allowance  and  taxation  of  no,  in,  212  (s.  73,  r.  101). 
appeal, 

none  as  to  costs  only,  except  by  leave,  214  (r.  iii). 
bills  of  costs  and  charges  to  be  taxed,  no,  210  (s.  73  (3), 
r.  94). 
„  „     to  be  sent  in   for  taxation   on   request    of 

trustee,  in  (s.  73  (4). 
not  allowed  in  trustee's    accounts,    unless  taxed  and 

employment  duly  proved,  no  (s.  73  (3) ). 
when  taxed  to  be  filed  with  proceedings,  214  (s.  109). 
in  discretion  of  Court,  135,211,212  (s.  105(1),  rr.  98,  100). 
opposed  motions, 
costs  follow    event,    unless  otherwise  ordered,   211 
(r.98(2)). 
trial  by  jury, 
costs  follow  event,  unless  good  cause  shown,    136 

(s.  105(1)). 
"good  cause  shown,"  what  is,  ib, 
successful  party  cannot  be  ordered  to  pay,  ib, 
joint  estate,  costs  of, 

when  payable  out  of  separate  estates  and  vice  versdy  213 
(r.  107). 


tndex,  487 

Costs — coftHnued. 

orders  for  payment  of, 

to  be  sealed,  signed  by  Registrar,  and  filed,  212  (r.  99). 
priority  of,  213  (r.  105). 
scale  of,  367 — 382. 
security  for, 

on  appeal,  134,  215  (r.  113). 
solicitor  of  petitioning  debtor,  costs  of,  213  (r.  106). 
taxation  of,  no,  in  (s.  73). 

on  production  of  office  copy  of  order,  212  (r.  loi). 

lower  scale,  if  estate  under  ^^300,  ib.  (r.  103). 

review  of  County  Court  taxation,  ib,  (r.  104). 

under  special  order,  214  (r.  108). 
taxing  officer, 

in  High  Court,  Taxing  Master,  210  (r.  94). 

in  County  Court,  Registrar,  212  (r.  102). 

to  file  bills  when  taxed,  214  (r.  109). 

to  keep  register  of  bills  taxed,  ib.  (r.  1 10). 
witnesses, 

costs  of,  whether  examined  or  not,  may  be  allowed,  201 

(r-  57)- 
highest  rate,  200  (r.  56). 

number  of,  allowed,  may  be  limited,  ib. 

County  Courts, 

administration  order, 

when  judgment  obtained  there  and  debtor's  whole  in- 
debtedness does  not  exceed  ;^5o,  143  (s.  123). 

rules  of  court  and  forms  in  respect  thereto,  35 1 — 366. 
appeals  from, 

to  Her  Majesty's  Court  of  Appeal,  134  (s.  104  (2) ). 
districts  of, 

may  be  determined  by  the  Lord  Chancellor,  121  (s.  92 

(2—4) ). 
judgment  summons  under  s.  5,  of  Debtors  Act,  1869. 
jurisdiction,    although  judgment  debt  exceeds    ^50, 
132,133  (s.  103  (4)  (5)). 
receiving  order  or  administration  order  in  lieu  of 
committal,  133  (s.  103  (5),  r.  267). 
powers, 

as  to  claims  not  arising  out  of  the  bankruptcy, 
jurisdiction  limited  to  ;i^2oo,  except  by  consent,  128 
(s.  102  (i). 
discretionary,  when  not  to  be  exercised,  127. 
general,  127,  128  (s.  102  (i)). 

of  High  Court  in  bankruptcy  matters  extended  to,  127 
(s.  loo). 
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County  Courts — continued. 
questions  of  law, 

special  case  may  be  stated  for  opinion  of  High  Court, 
if  all  the  parties,  or  one  of  them  and  the  Judge,  so 
desire,  124  (s.  97  (3)). 
registrars, 

powers  and  jurisdiction  of,  125 — 126  (s.  99,  rr.  5,  6). 
sittings  of,  121  (s.  92  (5) ). 
place,  209  (r.  88). 
time,  ib.  (r.  89). 

Court, 

"the  Court,"  means  one  having  jurisdiction  in  bankruptcy, 
under  this  Act,  165  (s.  168). 
/>.,  the  High  Court  or  a  County  Court,  121  (s.  92  (1)  ). 
„     „      includes  a    Registrar    when    exercising    the 
powers  of  the  Court,  187  (r.  2.) 
matters  which  must  be  heard  in,  189  (r.  5). 

Creditor, 

bound  by  composition  or  scheme  accepted  and  approved,  25 
(s.  18(8)). 

to  what  extent,  28  (s.  19V 
„       by  release  of  bankrupt,  45  (s.  30  (2) ). 
effect  of  receiving  order  on, 
to  supersede  all  remedies,  except  as  directed  by  the 
Act,  13  (s.  9). 
petition  by,  8,  9  (s.  6  (1)). 
proof  of  debts  by,  175,  176  (Sch.  II.  ss.  i — 8). 
secured, 
petition  by,  8,  9  (s.  6). 

proof  of  debt  by,  177 — 179  (Sch.  II.  ss.  9 — 17). 
rights  of,  14  (s.  9  (2)). 
vote  by,  171,  172  (Sch.  I.  ss.  10 — 12). 
who  is,  14,  15,  166  (s.  168). 

Creditor's  petition.     See  Bankruptcy  Petition. 

Crown, 

debts  due  to,  not  released  by  discharge,  44  (s.  30  (i) ). 
to  what  extent  bound,  157  (s.  150). 

Customs, 

judicially  noticed  or  proved,  75. 

Death, 

of  debtor, 

deposition  may  be  received  in  evidence,  152  (s.  136). 

proceedings  continue  notwithstanding,  137  (s.  108). 
of  witness, 

deposition  may  be  received  in  evidence,  152  (s.  136). 
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Debtors  Act,  1868,  s.  5. 

administration  order  in  lieu  of  committal, 

when  total  liabilities  do  not  exceed  ^50, 1 33, 3  5  4  (r.  2  6  7 ). 
jurisdiction  under 
of  High  Court, 

transferred  to,  Judge  to  whom  bankruptcy  business  is 

assigned,  132,  343  (s.  103  (i)). 
„        Registrars  in  bankruptcy  of  High  Court, 

132,  253.  343  (s-  103  (2)  r-  «65)). 
without  power  to  commit,  lA 
subject  to  appeal  to  Judge,  343. 
of  County  Courts, 

unlimited,  as   to    amount   of  judgment   debt,    132 

(s.  103(4)). 
of  Inferior  Courts  within  London  Bankruptcy  District, 
cannot  be  exercised  quA  judgment  of  High  Court, 
255  (r.  269). 
receiving  order  in  lieu  of  committal,  132  (s.  103  (5) ). 
fee  on,  254  (r.  266  (i)). 

refusal  of  creditor  to  pay,  consequences,  ib,  (r.  266  (2) ) 
rules  in  force  in  County  Courts, 

to  apply  to  all  Courts,  255  (r.  270). 
rules  under,  411 — 437. 
transfer  power  of, 

when  Court  has  not  bankruptcy  jurisdiction,   133,  254 
(r.  268  (i)). 
proceedings  transferred  by  Registrar,  254  (r.  268  (2)). 

Debtor's  petition.     See  Bankruptcy  Petition. 

Debts  and  Liabilities, 

barred  by  bankruptcy,  promise  to  pay  nudum  pactum^  45. 
estimated  how,  if  not  bearing  certain  value,  52  (s.  37  (4 — 7) ). 
incurred  after  notice  of  available  act  of  bankruptcy, 
not  provable,  50  (s.  37  (2)). 
„        by  fraud  or  fraudulent  breach  of  trust, 

not  released  by  bankruptcy,  44  (s.  30  (i)). 
,,  or  composition   unless  creditor 

assents  thereto,  28  (s.  19). 
interest  on,  61  (s.  40  (5) ). 
joint  and  separate  debts,  57 — 60  (s.  40  (3)). 
judgment  debt.  Court  can  go  behind,  7. 
liability  defined,  52  (s.  37  (8) ). 
loans  to   traders,   interest   being  contingent    on    profits 

postponed,  6 1  (s.  40  (6) ). 
mutual  debts  and  credits,  right  of  set  off,  53 — 55  (s.  38). 
payable  ^•//•//jj J «  generally,  60  (s.  40  (4)). 
preferential  debts 
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Debts  and  Liabilities — continue. 

moneys  due  from  an  officer  of  a  Friendly  Society,  61 

(s.  40  (6) ). 
rates,  56  (s.  40  (i) ). 
salaries  of  clerks  or  servants,  ib, 
taxes,  ib. 

wages  of  clerks,  servants,  labourers  and  workmen,  ib, 
must  be  provided  for  in  a  composition  or  scheme,  27 
(s.  18(14)). 
proof  of, 

rules  as  to,  175 — 182,  55  (s.  39,  Sch.  II). 
provable, 
whai  arey 
annuities,  51. 
breaches  of  contract,  50,  51  (s.  37  (i — 3)). 

„        trust,  ib, 
contingent  debts,  51  (s.  37  (3) ). 
costs,  51. 

damages  liquidated  or  unliquidated  arising  out  of  a  con. 
tract,  promise,  or  breach  of  trust,  5©  (s.  37  (i)). 
future  debts,  51  (s.  37  (3) ). 
if  incurred  without  notice  of  any    available    act    of 

bankruptcy,  50  (s.  37  (2) ). 
judgment  signed  before  receiving  order  in  action  oftort,  50. 
liabilty,  defined,  52  (s.  37  (8)). 
what  are  not^ 
costs,  untaxed  in  action  of  tort,  50. 
damages  unliquidated,  arising  otherwise  than  by  reason 
of  a  contract,  promise  or  breach  of  trust,  50 

>.37  (0.)- 
debts  or  liabilities,  incapable  of  being  fairly  estimated,  52 

.   (s.37(6)). 
H  „        incurred  with  notice  of  an  available 

act  of  bankruptcy,  50  (s.  37  (2)). 
tort  or  contract,  arising  out  of, 
creditor  put  to  election,  50. 

Declaration  of  inability  to  pay  debts, 

an  act  of  bankruptcy  if  filed,  6  (s.  4  (i)  (/.) ). 
form  of, — Form  No.  3. — 
requisities  of,  216  (r.  117). 

by  a  firm, 

affidavit  ofconcurrence  of  partners  required,  236  (r.  194). 

Definitions, 

in  the  Act,  165 — 167  (s.  168). 

apply  to  Rules  also  188,  (r.  2  {c.) ). 
in  the  Rules,  187,  188  (r.  2). 
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Deposit, 

in  lieu  of  security,  196  (rr.  33,  33). 
notice  of,  to  be  given,  197  (r.  38). 
on  entering  an  appeal,  134  (r.  113). 

Disabilities, 

of  Registrars,  official  receivers,  and  other  officers, 
cannot  act  directly  or  indirectlv  as  solicitors  in  bank- 
ruDtcy,  139  (s.  116  (i)). 
saving  rights  of  present  officers,  140,  ib, 
cannot  sit  in  Parliament,  139  (s.  116  (i)). 

Discharge  of  bankrupti 

application  for, 
what  acts  necessary,  332  (r.  178). 
not  to  be  made  until  public  examination  is  concluded,  40 

(s.  28(1)). 
must  be  heard  in  open  court,  ib, 
effect  of, 
as  regards  bankrupt,  44,  45  ^s.  30  (i)  (a) ). 
as  regards  third  persons,  46  (s.  30  (4) ). 
granted, 
absolutely,  40,  41  (s.  28(3)). 

conditionally,  as  to  future  earnings  and  income,  and 
after-acquired  property,  S.,  43,  44  (s.  29). 
hearing, 
evidence  on,  42  (s.  28  (5) ). 
notice  of  day  appointed  for, 
to  be  gazetted,  42,  232  (s.  28  (5),  r.  178). 
to  be  sent  to  official  receiver  and  trustee,  233  (r.  178). 
„  „     „    to  each  creditor  who  has  proved,  43,  333 
(s.  38  (5),  r.  178). 
official  receiver,  trustee,  or  debtor  may  be  heard,  43 
(s.  28(5)). 
judgment  for  balance  of  debts, 
as  condition  of,  43, 43  (s.  38  (6) ). 
execution  thereon  not  to  be  issued  without  leave,  ib, 
application  for  leave,  333  (r.  181). 
duty  of  bankrupt  in  such  case,  43,  333  (r.  183). 
order  of, 
conclusive  evidence  of  bankruptcy  and  of  validity  of 

proceedings,  45  (s.  30  (3) ). 
not  to  be  gazetted  or  delivered  out  until  after  appeal, 

or  time  limited  for,  333  (r.  179). 
takes  effect  from  day  it  is  made,  ib. 
to  be  gazetted,  233  (r.  180). 
form, — Form  No.  137  (10).    - 
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Discharge  of  BdinkrxipX'-continued, 
refused, 

may  be,  41,  43i  44  (ss.  28  {lY  29). 

must  be  in  certain  cases,  41  (s.  28  (2) ). 
report  of  official  receiver  as  to 

primA  facie  evidence  of  statements  contained  therein,  42 
(s.  28  (4) ). 

to  be  considered  by  Court,  40  (s.  28  (2) ). 
revoked,  may  be,  43  (s.  28  (7) ). 

without  prejudice  to  any  thing  done,  ib. 
suspended,  may  be,  40,  41  (s.  28  (2) ). 

Disclaimer  of  onerous  property, 

application  to  trustee  to  disclaim, 

must  be  in  writing,  94  (s.  55  (4) ). 

neglect  of  trustee  to  do  so  for  28  d  lys,  consequences,  tb. 
conditions  of, 

must  be  in  writing,  signed  by  trustee  personally,  91,  92 

(s-  55  (0> 
within  prescribed  time,  91,  ib, 

contracts  unprofitable,  ib, 

may  be  rescinded  by  Court  upon  terms,  95  (s.  55  (5)  ). 

effect  of, 

as  to  bankrupt  and  his  property, 

discharged  from  date  thereof,  92  (s.  55  (2)). 

„    trustee, 

personal  liability  determined,  ib. 

„    other  persons. 

not  affected  thereby,  ib. 

„    original  lessee,  ib, 

„    under  lessee,  ib. 

„    surety,  93. 

fixtures  cannot  be  removed  after,  ib. 

lease  itself,  not  determined,  92. 

provisions  of  lease  cannot  be   enforced  by  trustee 

thereafter,  93. 

injury  caused  by, 

right  to  prove  in  respect  thereof,  96,  (s.  55  (7) ). 

measure  of  damages,  ib, 

leases, 

leave  of  court,  when  necessary,  93  (s.  55  (3) ). 

„        „      when  not,  ib,  245  (r.  232). 

„        „      on  what  grounds  granted,  93. 

term  expired,  may  be  disclaimed  notwithstanding,  93. 

shares,  stock,  and  other  property,  91  (s.  55(1)), 

time  for,  limited, 

within  3   months   from  first    appointment   of  trustee, 

91,  ib. 
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Disclaimer  of  onerous  property — continued, 

within  2  months  from  first  becoming  aware  of  property,  ih, 

,y     38  days  after  being  called  upon  to  disclaim,  94, 

(s.  55  (4) ). 
trustee, 

liability  of, 

ceases  if  he  disclaims  within  time  limited,  92  (s.  55  (2)). 

continues  if  he  fail  to  disclaim  within  such  time,  or 

within   28  days  after  being  called  upon  to 

do  so,  92,  94  (s.  55  (4) ). 

vesting  of  disclaimed  property, 

in  such  person  as  court  may  appoint,  95  (s.  55  (6) ). 

Discovery, 

inspection  of  documents, 

proceedings  as  in  High  Court,  202  (r.  64). 
interrogatories, 

by  leave  of  court,  ib, 
production  of  documents,  tb,  (rr.  61—63). 

subpoena  to  produce,  300  (r.  53). 

Discovery  of  debtor's  property, 
court,  powers  of,  as  to, 

may  compel  appearance  and  production  of  documents, 

39,  200,  202  (s.  27  (2),  rr.  S3,  61,  62). 
„     hold  examinations  on  oath,  39,   201   (s.  27  (3), 
r.  68). 
in  England  or  elsewhere,  40  (s.  27  (6) ). 
„    order  payment  and  deliver  up  of  property,  40  (s.  27 

(4)  (s) ). 

„    require  production  of  documents,  38,  202  (s.  27 

(i),  rr.  61,  62). 
„     summon  before  it  debtor,   his  wife,    and  other 
persons,  38,  200  (s.  27  (i),r.  53). 
applications  to  be  in  writing,  when,  204  (r.  70). 
supported  by  affidavit,  when,  ib, 
debtor,  duties  of  as  to, 

to  aid  in  the  realisation  of  his  property,  36  (s.  24  (3) ). 

notwithstanding  his  discharge,  43  (s.  28  (7) ). 
„    attend  first  and  other  meetings  of  his  creditors,  34,  35 
(s.  24(1)  (2)). 
deliver  up  possession  of  his  property,  36  (s.  24  U)  )• 
execute  powers  of  attorney  and  deeds,  35  (s.  24  (2)). 
give  inventory  of  property,  ib, 
„      list  of  creditors  and  debtors,  ib, 
submit  to  examinations,  ib, 
wait  on  official  receiver,  special  manager,  or  trustee,  ib. 
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Discovery  of  Debtor's  property— ivxAVriM^ 

generally  to  do  all  such  acts  and  things  as  may  be 
reasonably  required,  35  {ib.\ 
wilful  failure  to  perform  duties, 
a  contempt  of  court,  36  (s.  24  (4) ). 

Disqualifications  of  bankupt, 

extend  to  all  parts  of  United  Kingdom,  47  (s.  33  (3) ). 
if  a  peer,  46,  439,  440  (s.  32  (i)). 
„  a  member  of  Parliament,  46  (s.  32  (i) ). 
„  a  justice  of  the  peace,  ib. 
„  a  municipal  or  other  officer,  46,  47. 
office  ipso  facto  vacated,  48  (s.  34). 
removal  of, 
by  certificate  of  misfortune  and  not  misconduct,    47 

(s.  3*  («)  )• 
if  bankruptcy  annulled,  ib. 

if  not  removed  as  regards  member  of  Parliament 

within  six  months,  consequences,  47,  48  (s.  33). 

Distress, 

by  landlord,  63  (s.  42  (i) ). 

by  other  person  to  whom  any  rent  is  due,  63, 64  {fb,\ 

under  an  attornment  clause,  64. 

Dividend, 

action  for,  will  not  lie,  103  (s.  63). 
application  to  Court  for  payment  of,  {ib,\ 

form  of, — Form  No.  81. — 
bills  of  exchange,  notes,  &c. 

must  be  produced  before  payment  of,  232  (r.  176). 
declaration  of,  100,  231  (s.  58,  r.  175  (4) ). 
first  dividend,  to  be  declared  and  distributed  within  4 
months  after  conclusion  of  first  meeting  of 
creditors,  100  (s.  58  (2) ). 
subsequent  dividends  at  intervals  of  not  more  than  6 

months  ib,  (s.  58  (3)  \ 
final  dividend,  102,  103  (s.  62). 
intention  to  declare, 
form  of,  232  (r.  175)  (5)  \ — Forms  Nos.  77,  78. — 
notice  of,  to  be  gazetted,  100,  231  (s.  53  (4),  r.  175 

(I)). 

form  of, — Form  Na  127  (5). — 

„  to  be  sent  to  Board  of  Trade  and  to  each 

creditor  who  has  not  proved, 

not  more  than  2  months  nor  less  than  21  days 

before  dividend,  100,  231  (r.  175)  (i)). 

must  specify  latest  date  for  lodging  proofe,  loi. 

proofs  then  sent  in  and  rejected,  7  days  ooly 

appeal,  loi,  231  (r.  175)  (3) ). 
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Dividend — continued. 

joint  and  separate  dividends, 

separate    creditors    preferred   to    joint   quA  separate 

property,  loi  (s.  59)  (i)). 
to  be  declared  together,  loi  (s.  59  (2)}. 
rights  of  secured  creditors,  loi. 
notice  of,  when  declared, 

to  be  sent  to  Board  of  Trade,  231  (r.  175  (4) ). 

to  be  gazetted,  ib. — Form  No.  127  (6). — 
„     „    to  each  creditor  who  has  proved  with  a  state- 
ment, loi^  232  (s.  59  (s),  r.  17s  (4) ). 
forms, — Forms  Nos,  80  and  79. — 
provision  to  be  made  for 
creditors  residing  at  a  distance,  102  (s.  60). 
disputed  proofs  and  claims,  ib. 
expenses  of  administration,  ib. 
rights  of  creditors,  who  have  not  proved  before  dividend 

declared,  102  (s.  61). 
sent  by  post, 
at  request  and  risk  of  creditor,  232  (r.  177). 

Documents, 

production  of 

by  any  person,  202  (rr.  61 — 63). 
by  solicitor,  252. 
subpoena  for,  200  (r.  53). 

Double  proof, 

in  wnat  cases  allowed,  60,  179,  t8o  (Sch.  II.,  s.  18). 

Earnings, 

in  what  cases,  pass  to  trustee,  67. 

Ecclesiastical  benefice, 

sequestration  of,  88,  89  (s.  52). 

stipend  of  bankrupt  payable  out  of  profits,  ib.  (s.  52  (2) ). 
„       „  curate  not  to  exceed  ^50,  89  (s.  52  (3)). 

Elegit, 

writof,  abolished  as  to  goods,  156, 184  (s.  146  (i),  Sch.  V.). 

Evidence, 

affidavits, 
before  whom  to  be  sworn,  151  (s.  135). 

judicial  notice  of  seal  and  signature  of  such 
persons,  199  (r.  no), 
not  before  party's  own   solicitor,  his   partner  clerk 
or  agent,  or  party  himself,  199  (r.  48). 
except  affidavit  of  debt,  ib. 
cross  examination  on, 

no  right  of,  until  read,  137. 
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Evidence — continued, 
filed, 
cannot  be,  after  time  limited,  199  (r.  49). 
must  be,  before  being  used,  ib.  (r.  49). 
rules  as  to,  197 — 199  (r  r.  39 — 50). 
withdrawn,  may  be,  without  being  read  137. 
appointment  of  trustee, 

certificate  of  Board  of  Trade,  conclusive  of,  152  (s.  138). 
bankruptcy  proceedings,  how  proved,  151  (s.  134). 
by  seal  of  court,  id. 
„  signature  of  Judge,  ib, 
„  copies  certified  by  Registrar,  ib. 
Board  of  Trade, 
orders  and  certificates  of,  how  proved,  153  (s.  140  (i) ). 
signature  of  President,  conclusion  of  facts  certified,  ib. 

(s.  140(2)). 
composition  or  scheme,  how  proved, 
by  seal  of  court,  25  (s.  18  (7) ). 
„  order  of  court,  ib, 

„  certificate  of  official  receiver,  26  (s.  18  (9) ). 
commission, 
attendance  of  witness,  how  enforced,  202  (r.  62). 
evidence  by,  136,  201  (s.  105  (5),  r.  58) ). 
form  of,  201  (r.  60). 
shorthand  notes  at,  ib.  (r.  59). 
death  of  witness, 

deposition  or  copy  sealed,  may  then  be  used,  152  (s.  136). 
deposition  on  the  file,  may  be  used  against  deponent  in 

any  proceeding  in  the  same  bankruptcy,  137. 
Gazette, 
notice  in  London  Gazette^ 

evidence  of  facts  stated  in  notice,  150  (s.  132  (i) ). 
conclusive  evidence  of  receiving  order   and  of  its 
date,  ib,  (s.  132  (2)). 
how  taken, 
by  affidavit,  136  (s.  105  (5) ). 
„  commission,  ib. 
,,  interrogatories,  ib. 
vivdvoa^  ib. 
interrogatories, 

rules  as  to,  202  (r.  64). 
Judge's  notes, 
only  evidence  on  appeal,  unless  parties  consent  to  short- 
hand-writer's notes,  131. 
minutes  at  meetings  of  creditors, 
if  signed  by  chairman, 
no  further  proof  necessary,  151  (s.  133  (i)). 
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Evidence — continued. 

how  iax  evidence  of  validity  of  meeting  and  resolutions 
thereat,  ib.  (s,  133  (2) ). 
sealsy 
judicial  notice  of,  152  (s.  137). 
Order  as  to,  376. 
shorthand  writer, 

employment  of,  341  (r.  SQa). 
signature, 

of  Judge  or  Registrar,  judicial  notice  of,  152  (s.  137). 
„  President  of  Board  of  Trade,   conclusive  of   facts 
certified,  153  (s.  140  (2)). 
unstamped  deed, 

evidence  to  prove  act  of  bankruptcy,  3. 

Examination  of  debtor, 

at  first  meeting  of  creditors,  34  (s.  24  (i) ). 

at  other  meetings,  35  (s.  24  (2) ). 

failing  to  attend,  debtor  may  be  arrested,  37  (s.  25  (1)). 

public,  22,  23  (s.  17). 

Execution, 

execution  creditor 

not  entitled  to  benefit  of,  unless  completed,  76  (s.  45  ( 1 ) ). 
by  seizure  and  sale  of  goods,  77  (s.  45  (2)). 
„  receipt  of  debt  attached,  lA 
„  seizure  of  land,  or  appointment  of  receiver  in  case 

of  equitable  interest,  ib, 
before  date  of  receiving  order  and  without  notice  of 
any  petition  or  available  act  of  bankruptcy,  76 

(s.4S(0)- 
liable  to  make  good  an  invalid  execution,  78. 

levied  by  seizure  and  sale,  for  any  amount,  an  act  of  bank- 
ruptcy, 5(s.  4(i)(^-)). 
not  invalid  for  that  reason,  79  (s.  46  (3) ). 
to  be  an  act  of  bankruptcy  must  have  occurred  within 
3  months  before  petition,  9  (s.  6  (i)  (r.) ). 
purchaser, 

bon&fide  from  sheriff  ^protected,  79  (s.  46  (3) ). 
sale  by  public  auction,  if  execution  above  ;^20,  including 
legal  expenses,  155  (s.  145). 
must  be  advertised  3  days  before,  tif, 
sheriff,  duties  of, 
when  goods  seized,  but  not  sold  77  (s.  46  (i) ). 
„        „     sold,  77  (s.  46  (2)). 
writ  of  elegit, 
abolished  as  to  goods,  156,  r84  (s.  146  (i),  Sch.  V.). 
„      levari  facias, 
abolished  in  civil  proceedings,  156  (s.  146  (2)). 

K  R 
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ting  law  and  procedure, 
saving  as  to,  where  no  other  provi»on  made,  253  (r.  263). 

Existing  officers, 

comptroller  in  bankruptcy  and  his  staff, 

transferred  to  Board  of  Trade,  158  (s.  153  (i)). 
official  assignee  and  other  officers, 
transferred  to  Board  of  Trade,  subject  to  being  re- 
transferred  to  High  Court,  158  (s.  153  (2)  ). 
vested  rights  being  reserved,  ib,  (s.  153  (3)). 
officers  clerks  and  others  attached  to  London  Bank- 
ruptcy Court  transferred  to  the  High  Court, 
123  (s.  94(4)). 
abolition  of, 
by  Board  of  Trade,  with  approval  of  Treasury,    158, 

»S9(ss.  153(4),  154(3))- 
by  the  Lord  Chancellor,  with  the  like  approval,  159 

(s.  154(1)). 
compensation,  159  (s.  154  (2)). 
reduction  on  acceptance  of  any  public  employment, 

160  (s.  157). 
obligation  to  discharge  analogous  duties,  158, 160  (ss.  153 

(3),  i55(^)). 
preference  to  be  given  to  holders  of  abolished  offices, 

160  (s.  156). 

re-appointment  to  new  offices  under  this  Act,  160  (s. 

iSS(i))- 
registrars  of  County  Courts, 

non-judicial  functions  of,  may  be  transferred  to  official 

receiver,  159  (s.  153  (5)). 

superannuation  or  pension 

rights  to,  preserved,  161,  158  (ss.  158,  153  (3)). 

Ex  parte  Waring,  rule  in,  66. 

Expunging  proofs, 

on  application  of  trustee,  181,  182  (Sch.  II.,  s.  23). 

of  creditor,  182  (Sch.  IL,  s.  25). 
of  debtor  in  a  case  of  composition,  ib. 

Extension  of  time,  253  (r.  261). 

after  expiration  of  time,  136  (105  (4) ). 

for  appeal,  136,  134  (r.  112). 

under  what  circumstances  granted,  136. 

Falsification  of  documents, 

contempt  of  court,  additional  penalty,  252  (r.  258). 

Fees  and  per«centages,  377—382. 

to  be  prescribed  by  the  Lord  Chancellor  with  the  sanction 
of  the  Treasury,  149  (s.  128). 
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Firm, 

proceedings  by  or  against,  236  (rr.  192 — 197). 

Fixtures, 

affixed  to  freehold, 
not  within  order  or  disposition  clause,  72. 
secusy  if  severed,  ib. 

unless  custom  negatives  reputed  ownership,  75. 
on  disclaimer  of  lease, 
cannot  be  removed  after,  93. 
if  removed  or  sold  before, 

Court  may  impose  terms,  ib.  (s.  55  (3) ). 

Foreclosure, 

power  of  Court  to  make  order  for,  questioned,  203. 

Foreigners, 

jurisdiction  over,  i,  9  (s.  6  (i)  (i£) ). 

Formal  defects, 

not  to  invalidate  proceedings  or  appointments,  154  (s.  143). 
non-compliance  with  rules  not  to  render  proceedings  void, 

252  (r.  260). 
power  to  amend  at  any  time,  136  (s.  105  (3). 
what  are,  or  are  not,  154,  155. 

Forms,  261 — 340. 

forms  in  Appendix  to  be  used,  188  (r.  4  (i) ). 

costs  of  more  prolix,  ib, 
list  of^  256 — 260. 
power  of  Board  of  Trade  to  alter,  188  (r.  4  (2) ). 

Fraud, 

debts  incurred  by, 

not  released  by  discharge  of  debtor,  44,  45  (s.  30  (i)). 
of  partners, 
proof  against   joint  or  separate  estate  at    creditor's 

election,  45. 
by  joint  creditors  against  separate  estate,  58. 
by  separate  creditors  against  joint  estate,  59. 

Fraudulent  conveyance 

of  whole  or  part  of  debtor's  property, 
an  act  of  bankruptcy,  2  (s.  4  (i)  (^.) ). 
void  under  13  Eliz.,  c.  5,  3,  4. 

Fraudulent  Debtors, 

application  of  Debtors  Act,  1869,  to,  164  (s.  163). 

whether  trader  or  not,  ib. 
committal  for    trial   by    Bankruptcy  Court    for    misde- 
meanor, 165  (s.  165). 
criminal  liability  of 

K  K  9 
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Fraudulent  Debtors— oMr/irVrfi^^. 

continues,  notwithstanding  discharge  in  bankruptcy,  or 
acceptance  of   composition  or  scheme,   165 
(s.  167). 
prosecution  of,  by  order  of  court,  164  (s.  164). 

on  re{x>rt  of  official  receiver,  ii. 

Public  Prosecutor,  to  carry  on,  165  (s.  166). 

Fraudulent  preference, 

an  act  of  bankruptcy,  4  (s.  4  (i)  (£) ). 
conditions  necessary  to  constitute,  81,  82  (s.  48  (i)  ). 
it  is  sufficient  if  debtor's  substantial  or  dominant  view 

was  to  prefer,  83. 
relation  of  debtor  and  creditor  must  actually  exist,  83. 
persons  making  title,  ban&fide^  through  creditor  of  bankrupt 

are  protected,  82  (s.  48  (2) ). 
trust  moneys  making  good,  is  not,  83. 

Fresh  evidence, 
on  appeal,  135. 

Friendly  Society, 

moneys  due  from  an  officer  of 
a  preferential  debt,  61  (s.  40  (6) ). 

Garnishee  order, 
no  longer  a  security, 
unless  completed  by  receipt  of  debt,  15,  76  (s.  45). 

Gazette, 

notices  in,  evidence,  150  (s.  132). 

to  be  inserted  by  Board  of  Trade,  239  (r.  203). 
to  be  filed  by  Registrar  of  each  Court,  191,  192  (r.  15). 

General  Rules,  185 — 341. 

include  forms,  166  (s.  168  (2) ). 

not  to  come  into  operation  until  one  month  after  they  are 

made  and  issued,  149  (s.  127  (5) ). 
not  to  extend  the  jurisdiction  of  the  Court,  148  (s.  127  (4) ). 
to  be  judicially  noticed,  and  have  effect  as  if  enacted  by 
the  Act,  148  (s.  127  (2) ). 
„      laid  before  Parliament,  ib, 

„      made  by  the  Lord  Chancellor  with  concurrence  of 
the  President  of   the  Board   of  Trade,   ib. 
(s.  127(1)). 
under  section  122,  as  to  administration  orders,  351 — 366. 

General  Orders,  342—350. 
of  administrative  character, 
power  of  Board  of  Trade  to  make,  252  (r.  257). 
judicial  notice  to  be  taken  o^  ib. 


tndix.  $0! 

General  Orders — anoinued. 

Queen's  Printers'  copy,  evidence,  ib. 
Orders  of  Board  of  Trade,  383 — 396. 

Goods, 

include  all  chattels  personal,  166  (s.  168). 

High  BailifF, 

duties  of,  207  (r.  81). 
to  execute  process,  ib. 

House  of  Lords, 

appeal  to,  by  leave  of  Court  of  Appeal,  134  (s.  104  (2) ). 

on  what  principle  granted,  135. 
disqualifications  of  bankrupt  peers,   46,    47,    439,    440 

(s.  32)- 

Imprisonment  for  debt, 

abolished, 
except  in  certain  cases,  397. 

Injunction, 

to  stay  any  execution,  action,    or   other    le^    process, 
may  be  granted  any  time    after  presentation  of  peti- 
tion, 16  (s.  10  (2^). 
„    included  in  receivmg  order,  226  (r.  152). 
when  to  be  exercised  being  a  discretionary  power, 
16,  17. 
service  of  order,  17  (s.  11). 
undertaking  as  to  damages, 

must  be  enforced  at  once,  17. 
proceedings  in  Ireland  or  the  Colonies, 
maybe  stayed,  if  creditor  in  England,  17. 

Interpretation  of  terms,  165,  i66,  187  (s.  168  (i),  r.  2). 

interrogatories, 

by  leave  of  Court,  202,  136  (r.  64,  s.  105  (5) ). 
granted  ex  partly  202  (r.  64). 

Irregularities, 

not  to  invalidate  proceedings,  154  252  (s.  143,  r.  260). 
unless  substantial  injustice  has  been  caused,  154  (s.  143). 

Joint  and  separate  estates, 

applicable  to  joint  and  separate  debts  respectively,  57 
(s.  40  (3) ). 
surplus  of  either,  applicable  to  the  other,  ib. 
dividends  on,  10 1  (s.  59  (i)). 

if  possible  to  be  declared  together,  ib,  (s.  59  (2)). 
estate, 

what  is  joint,  57,  58. 
,,      separate,  ib. 
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Joint  and  separate  estates— lOwiiMaM/. 
proofii) 

by  joint  creditors,  58,  59. 
„  joint  and  separate  creditors,   59,   179,    180   (Sch. 

II.,  s.  18). 
„  separate  creditors,  59. 
„  partner,  when  permissible,  60. 
double  proof, 

in  what  cases  allowed,  60,  179,  180  (Sch.  II.,  s.  r8). 
otherwise  creditor  put  to  bis  election,  60. 

Joint  contractSi 

actions  on,  without  joinder  of  bankrupt,  139  (s.  1 14). 

Joint  debtors, 

not    released    by  discharge  of  bankrupt  co^ebtor,    46 

(8.30(4.)) 

Joint  trustees, 

persons  may  be  appointed  jointly,  or  in  succession  to  one 
another,  as  trustees,  n  7  (s.  84). 

Judge  in  Bankruptcy, 

Judge  of  High  Court  to  be  assigned  by  the  Lord  Chan- 
cellor, 122  (s.  94  (2)  (3)). 
matters    in  bankruptcy  to  be  heard  before    him  ordi- 
narily, lb. 
Order  of  ist  January,  1884,  342. 
„        7th       „  „     350- 

Judgment  debtor's  sumrnons, 

administration  order  in  lieu  of  commiul, 
when  debtor's  total  liabilities  do  not  exceed  ^50,  133, 
aS4  (r.  267). 
Debtors  Act,  1869,  s.  5. 
jurisdiction  of  High  Court  under, 

transferred  to  Judge  to  whom  bankruptcy  business  is 

assigned,  132,  343  (s.  103  (i.) ) 
„         to  Registrars  in  bankruptcy  of  High  Court, 
132.  253,  343  (s.  103  (2),  r.  265.) 
subject  to  appeal  to  Judge,  343. 
without  power  to  commit,  ib, 
of  County  Courts, 
unlimited  as  to  amount  of  judgment  debt,   132 
^s.  103  (4.) ) 
of  Infenor  Courts  within  London  Bankruptcy  District, 
cannot  be  exercised,  qud  judgment  of  High  Court, 

receiving  order  in  lieu  of  commital,  132  (s.  103  (5)). 
fee  on,  254  (r.  266  (i.)) 
refusal  of  creditor  to  pay,  consequences,  fi^.  (r.  266  (2) ). 
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Judgment  debtor's  summons — continued. 
rules  in  force  in  County  Courts, 

to  apply  to  all  courts,  255  (r.  270). 
rules  as  to,  413 — 437. 
tiansfer,  power  of, 

where    court    has    not   bankruptcy  jurisdiction,    133, 
254  (r.  268(1)). 
proceedings  transferred  by  Registrar,  254  (r.  268  (2) ). 

Jurisdiction, 

of  Bankruptcy  Court, 

cases  within  its  jurisdiction,  129. 
„      not        „  „  130. 

to  try  all  questions,  arising  in  any  bankruptcy,  127,  130 
(s.  102  (i)). 
„  „        which  it  may  deem  expedient  or 

necessary  to  try,  127,  128  (lA). 
limited  in  County  Courts,  as  to  claims  not  arising 
out  of  bankruptcy,  to  jC^oo,  except  by  consent, 
128  (id.). 
throughout  England,  124  (s.  97  (i)). 
County  Courts  have  all  the  jurisdiction  of  High  Court, 
127  (s.  100). 

Justice  of  the  peace, 

disqualified  on  bankruptcy,  46,  47  (s.  32). 

Landlord, 

right  to  distrain  for  one  year's  rent  after  bankruptcy,  63  (s.42). 

notwithstanding  trustee  or  receiver  in  possession,  63. 
may  prove  for  surplus,  1^. 
payment  to,  about  to  distrain,  is  a  protected  transaction,  64. 

Leases, 

disclaimer  of,  91—96  (s.  55). 
application  to  trustee  to  disclaim, 
must  be  in  writing,  94  (s.  55  (4) ). 
consequences  of  trustee's  neglect  to  do  so  for  28  days 
thereafter,  /A 
conditions  of, 
must  be  in  writing,  signed  b)*  trustee  personally,  91, 

92(8.55(0)- 
Mrithin  what  time,  91  (id,). 

effect  of, 

as  to  bankrupt  and  his  property,  92  (s.  55  (2) ). 

trustee,  id, 

other  persons,  id, 

original  lessee,  id. 

under-lessee,  id. 

surety  for  rent,  id. 
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Leases — continued, 

lease  itself  not  determined  by,  ib, 
provisions  of  lease  cannot  be  enforced  by  trustee 
thereafter,  93. 
injury  caused  by, 
right  to  prove  in  respect  thereof,  96  (s.  55  (7) ). 
measure  of  damages,  ib. 
leave  of  court, 

when  necessary,  93  (s.  55  (3)). 
when  not,  93,  245,  246  (r.  232). 
on  what  grounds  granted,  93. 
terms,  when  imposed,  93,  94  (s.  55  (3) ). 
without  leave,  void,  246  (r.  232). 
time  for,  limited,  91,  94  (s.  55  (i)  (4) ). 
vesting  of  disclaimed  property 

in  such  person  as  court  appoints,  95  (s.  55  (6) ). 
fixtures, 
cannot  be  removed  after  disclaimer,  93. 
if  sold,  right  to  disclaim  lease  questioned,  ib. 
trustee, 
personal  liability  of,  92,  94  (s.  55  (2)  (4) ). 

Leave  to  appeal, 

to  House  of  Lords,  134,  135  (s.  104  (2)  (r.) ). 
on  what  ground  granted,  135. 

Legal  personal  representative, 

liability  of, 
for  payments  made  on  property  transferred  after  notice 
of  presentation  of  a  petition,  147  (s.  125  (9)). 

Letters, 

re-direction  of  debtor's,  38  (s.  26). 

on  application  of  official  receiver  or  trustee,  ib. 
form  of  order, — Form  No.  122. — 

Liability, 

defined,  52  (s-  37  (8)  )• 

List  of  creditors, 

to    be  furnished  by  trustee  on  payment  of   fee,    114, 
(s.  79,  r.  231). 

Liquidations  and  Compositions 

under  Bankruptcy  Act,  1869, 

abolished  as  from  the  passing  of  this  Act, 

except  by  leave  of  the  Court  or  Registrar,  168  (s,  170). 
pending, 
continue  notwithstanding  repeal,  167  (s.  168  (3)). 
if  no  trustee,  official  receiver  becomes  such,   161  (s. 

159)- 
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Liquidations  and  Compositions  ^-continued. 
outstanding  property, 

how  realised  and  distributed,  161  (s.  160). 
power  of  creditors  to  appoint  new  trustee,  ib.  (s.  159). 
new  trustee  to  account  under  this  Act,  ib. 

Local  Bank, 

account  with,  may  be  kept  by  trustee, 
by  authority  from  Board  of  Trade  on  application  of 
committee  of  inspection,  in,  112  (s.  (74  4)). 
to  be  kept  in  name  of  debtor's  estate,  112  (s.  74  (4 )). 
interest  thereon  to  be  part  of  assets,  ib. 
debtor's  account  not  as  a  rule  to  be  withdrawn  until  7  days 
after  day  appointed  for   first  meeting,    112 

(s.  74  (5)  )• 
definition  of,  166  (s.  168). 

payments  into  and  out  of, 

how  made,  112,  250  (s.  74  (4),  r.  251). 

London  Bankruptcy  Court, 

consolidated  with  the  Supreme  Court,  121  (s.  93). 

London  Bankruptcy  District, 

definition  of,  124,  183  (s.  96,  Sch.  III). 

London  Gazette, 

notice  in, 
evidence  of  facts  stated,  150  (s.  132  (i) ). 
of  receiving  order  or  order  of  adjudication, 

conclusive  evidence  of  order  having  been  duly  made, 
and  of  its  date,  150  (s.  132  (2) ). 
to  be  inserted  by  Board  of  Trade,  239  (r.  203). 

Lunatic, 

may  act  by  his  committee  or  curator  bonis,  156  (s.  148). 

Marriage  settlements, 

when  void  as  against  trustee,  79 — 81  (s.  47). 

Married  Women's  Property  Act,  1882, 

not  affected  by  this  Act,  157  (s.  152). 
policy  of  insurance  under,  A. 

Mayor, 

disqualified  by  bankruptcy,  46  (s.  32). 
office  ipso  facto  vacated,  48  (s.  34). 

Meetings  of  creditors, 

FIRST  MEETING, 

exceptional  features  of 
chairman, 

official  receiver  or  his  nominee,  1 70  (Sch.  I.,  s.  7). 
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Meetings  of  cr^Won— continued, 
date  of, 
to  be  fixed  by  official  receiver,  334  ^r.  185). 
not  later  than    14   days  after  receiving  order,    169 
(Sch.  I.,  s.  i). 
debtor, 
bound  to  attend,  34,  234  (s.  24  (i) ). 
three  days'  notice  to  be  sent  to,  334  (r.  184). 
form  of, — Form  No.  58. — 
minutes,  174,  175. 

form  ofi — Form  No.  59. — 
notice  of  time  and  place, 
to  be  gazetted  and  advertised  7  days  before,  169,  334 
(Sch.  I.,  s.  3,  r.  185). 
„    sent  by  official  receiver, 

to  creditors  accompanied  by  a  summary,  169 
(Sch.  I.,  s.  3). 

form  of, — Form  No.  57. — 
non-receipt,  not   to  invalidate   proceed- 
ings, 169  (Sch.  I.,  3). 
to  debtor  3  days'  before,  234  (r.  184). 
object  of,  19,  30  (s.  15). 
summoned, 
by  official  receiver,  169  (Sch.  I.,  s.  2). 
how,  ib.  (Sch.  I.,  s  s.  2,  3). 

MEETINGS   GENERALLY, 

adjournment, 

by  chairman  with  consent  of  meeting,  174  (Sch.  I.,  &  22). 
if  half  an    hour   after  time,  quorum  not  present,  ib, 
(Sch.  I.,  s.  24). 

chairman, 
appointed  by  meeting,  170  (Sch.  I.,  s.  7). 
may  admit  or  reject  proofs,  172  (Sch.  I.,  s.  14). 

to  mark  proofs  objected  to,  ib. 
must  cause  minutes  to  be  drawn  up  and  signed,  1 74 
(Sch.  L,  s.  25). 

costs  of, 
when  summoned  at  instance  of  creditor,  235  (r.  189). 

debtor, 
bound  to  attend,  35,  234  (s.  24  (2)  \ 
notice  to  be  sent  to,  234  (r.  184  (2) ). 
form  of,— Form  No.  58.— 
minutes,  174,  i7S  (Sch.  I.,  s.  25).    . 
to  be  signed  at  same  or  next  meeting  by  chaurman,  ib. 
when  signed, 
evidence  of  what  facts,  451  (s.  133). 
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Meetings  of  creditors— i»«/wf«^</. 
notice  of  time  and  place, 
to  be  sent  to  creditors,  170  (Sch.  I.,  s.  6). 

three  days  before,  235  (r.  186). 

form  of, — Form  No.  62. — 
non-receipt,  not  to  invalidate  proceed- 
ings, 235  »(r.  187). 
proof  of,  235  (r.  188). 
„     „  to  debtor,  234  (r.  184  (2) ). 
l^ce, 

to  be  fixed  by  official  receiver,  170  (Sch.  I.,  s.  4). 
proofs, 
admissionor  rejection  of,  by  chairman,  172  (Sch.  I.,  s.  14). 

subject  to  appeal  to  court,  ib» 
objected  to,  may  be  so  marked,  ib, 
to  be  lodged  one  clear  day  before,  170,  230  (Sch.  I.,  s.  8, 
r.  170). 
proxies, 
forms  of,— Forms  Nos.  54,  55. — 
general  or  special,  173  (Sch.  I.,  ss.  15—18). 

official  receiver  may  hold,  174  (Sch.  I.,  s.  21). 
requisites  of,  173. 

restrictions  on  voting  by  holders  of,  175  (Sch.  I.,  s.  26). 
to  be  deposited   one   clear    day    before,    173,    234 
(Sch.  I.,  19,  r.  183(2)). 
„       filedwithproceedings,  when  used,234(r.  183(3)). 
quorum,  174  (Sch.  I.,  s.  23). 
removal  of  trustee, 

meeting  to  consider  propriety  of,  244  (r.  227). 
resolutions,  r      /     f    t^x 

certified  copies  of,  to  be  sent  by  official  receiver  or 

trustee  to  Registrar,  235  (r.  100). 
summoned,  '    03  \      >  / 

by  official  receiver,  170  (Sch.  I.,  s.  5). 

»>y  twstee,  170, 119  (s.  89  (2)  Sch.  I.,  s.  5). 

»'    when  directed  by  the  court,  ib. 

procedure  in  such  a  case,  191  (r.  13)-        , 

»     on  request  of  creditors,  170,  119  (s.  89  (2)1 

votes,  ^^'  ^-  «•  5). 

^y  ofcditors,  in  person  or  by  proxy,  173  (Sch.  I.,  s.  '5)' 
in  respect  of  bill  of  exchange  or  P^ 
.       missory  note,  171  (Sch.  L,  s.  lO- 
'»  7  have  proved  a  debt,  170  (Sch.  I.,  «-fV 

"  ^*»^^  proofs  objected  to,  172  (Sch/' ^c^"' 
*^^  vote  in  respect  of  unliquidated  ^^ 

.  tingent  debt,  171  (Sch.  !•»*''' 
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Meetings  of  credxXor^—imiimud. 

by  joint  creditor,  172  (Sch.  I.,  &  13). 
by  secured  creditorsi  171  (Sch.  I.,  s.  10). 

Member  of  Parliament, 

how  affected  by  Act,  46 — 48  (ss.  32,  33). 
priril^e  cannot  be  set  up,  145  (s.  124). 

MinuteSt  174*  175  (Sch.  I.,  s.  25). 
to  be  signed, 

at  same  or  next  ensuing  meeting  by  chairman,  ib. 
when  signed, 

evidence  of  what  facts,  151  (s.  133). 

Money, 

in  hands  of  official  receiver  or  Board  of  Trade, 
how  paid,  in  pursuance  of  order  of  Court,  127  (s.  loi). 

Mortgages, 

accounts  and  inquiries, 

may  be  taken  and  held,  203  (r.  65). 
as  in  Chancery  Division,  204  (r.  69). 
foreclosure 

power  to  make  order  for,  questioned,  203. 
inquiries  as  to  title, 

on  application  of  mortgagee,  legal  or  equitable,  203  (r.  65). 
proceedings  on,  204  (r.  68). 
sale, 
court  may  direct,  203  (r.  65). 

trustee  to  have  conduct  of,  ib. 
conveyance, 

all  proper  parties  must  join  in,  203  (r.  66). 
mortgagee  may  bid  at,  ib.  (r.  65). 
proceeds  of, 

how  applied,  ib.  (r.  67). 

Motions  and  practice, 

applications  to  Court  to  be  by  motion,  193  (r.  19). 
on  notice,  ib.  (r.  20). 
ex  parte^  ib. 
supported  by  affidavit,  ib.  (r.  19). 

official  receiver  may  apply  personally  and  without 
notice,  248,  249  (r  r.  245,  246). 
affidavits, 
service  of^ 
in  support,  193,  194  (r.  20). 
in  opposition,  2  days  before  hearing,  194  (r.  22). 
must  be  filed,  195  (r.  26). 

dale  of  filing  to  be  indorsed,  ib.  (r.  27). 
when  filed,  not  to  be  delivered  out  to  any  person,  ib. 
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Motions  and  practice — continued. 
notice  of  motion, 
service  of, 
8  days  before  hearing,  194  (r.  21). 

unless  short  notice  be  obtained,  ib. 
on  all  proper  parties,  ib,  (r.  23). 
personally,  how  effected,  ib,  (r.  25). 
indorsements  to  be  made  on,  195  (r.  28). 
must  be  filed,  ib. 
precedence  of  motions, 

to  be  heard  in  order,  195  (r.  29). 
regulations  for  conduct  of  business  in  High  Court,  348 — 35a 

Municipal  or  other  officer, 

disqualified  by  bankruptcy,  46,  47  (s.  32). 
office  ipso  facto  vacated,  48  (s.  34). 

Mutual  debts  and  credits, 

right  of  set-off,  53—55  (s.  38). 

New  trial,  131. 

Non-traders, 

application  of  Debtors  Act,  1869,  to,  164  (s.  163  (2)). 
cannot  be  adjudged  bankrupt  on  debt  contracted  before 

the  passing  of   the   Bankruptcy    Act,   1861, 

148  (s.  126). 

Notice  of  an  act  of  bankruptcy, 
what  is  notice,  85,  86. 
onus  of  proof,  ^6, 

Notices, 

of  appeal, 
must  be  sent  forthwith  to  Registrar  of  Court  appealed 
from,  215  (r.  114). 
„         4  days  before  moving  to  respondents,  ib, 
service  of, 
may  be  by  registered  letter,  if  no  special  mode  directed, 

154  (s.  142). 
personal  service,  how  effected,  194  (r.  25). 
to  be  in  writing,  191  (r.  11). 

Office  copies, 

if  sealed,  signed,  or  certified  by  Registrar, 

evidence,  151  (s.  134). 
to  be  provided  by  the  Registrar,  191  (r.  14). 
in  order  in  which  bespoken,  ib. 

Officers, 

appointment  of,  by  Board  of  Trade,  with   approval  of 
Treasury,  108  (s.  71). 
to  be  judicii^y  noticedi  ^48  (r.  ff49). 
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Office  rs — c&nHnued, 
disabilities  of, 
cannot  act  directly  or  indirectly  as  solicitors  in  bank- 
ruptcy, 139  («•  Jti6(2))- 
saving  rights  of  existing  officers,  140  (fi^.) 

cannot  sit  in  Parliament,  139  (s.  116  (i) ). 
existing,  see  Existing  officers, 
remuneration  of, 
by  the  Lord  Chancellor,  149  (s.  129). 
„       President  of  the  Board  of  Trade,  ib,  (s.  128  (i)  ). 
in  either  case  with  the  concurrence  of  the  Treasury,  «^. 

Offices  vacated  by  bankruptcy,  48  (s.  34). 

Official  name, 
of  trustee, 
may  sue  and  be  sued  in,  117  (s.  83). 

Official  Receivers, 
accounting  by, 

when  composition  or  scheme  accepted 

to  debtor  or  trustee  thereunder,  249  (r.  249  (i)  ). 
when  debtor  adjudged  bankrupt 
to  trustee,  ib.  (r.  249  (2) ). 
subject  to  appeal  to  Board  of  Trade,  ib,  (r.  249  (3)  ). 
when  acting  as  trustee 

to  Board  of  Trade,  250  (r.  249  (4) ). 
applications  to  Court, 
may  be  made  personally  and  without  notice,  248,  249 
(r  r.  24s,  246). 
appointment,  by  Board  of  Trade,  104  (s.  66  (i)). 

judicial  notice  thereof,  246  (r.  233). 
assistant  official  receivers, 
appointment  by  Board  of  Trade,  248  (r.  242). 

judicial  notice  thereof,  ih, 
removal  of,  ib, 
deputy, 
appointed  by  Board  of  Trade,  105,  106  (s.  67). 

notice  of  appointment  to  registrar,  246  (r.  234  (i) ). 
status  of,  ib,  (r.  234  (2) ). 
disabilities  of, 
cannot  act  as  solicitors  in  bankruptcy,  139  (s.  116). 
„       sit  in  Parliament,  ib, 
distribution  of  business  among, 
where  more  than  one,  in  rotation,  105,  246  (&  66  (3), 
r.  236). 
districts  of, 
to  be  fixed  by  Board  of  Trade  with  concurrence  of 
Treasury,  105  (s.  66  (2)). 
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Official  Receivers — cmtinuid. 
duties  of,  106  (s.  68  (i) ). 
as  to  conduct  of  debtor, 

to  investigate  debtor's  conduct   and  report  to  the 
Court,  106  (s.  69  (i) ). 
such  report  being  prim&  facie  evidence,  42  (s.  28 

(4)). 
to  make  reports  directed  by  Board  of  Trade,   107. 

s.  69  (2) ). 
to  take  part  in  public  examination,  ib.  (s.  69  (3) ). 
to  assist   in  prosecuting   fraudulent  debtor,  ib.  (s. 

69  (4). 
as  to  debtor's  estate, 
to  account  and  pay  over  moneys  as  directed  by  Board 

of  Trade,  108,  249,  250  (s.  70  (3),  r.  249V 
to  act  as  interim  receiver  and  manager,  107  (s.  70 

(I)  (a.)), 
with  all  the  powers  of  a  receiver  of  High  Court, 

108  (s.  70  (2)). 
to  act  as  trustee  during  any  vacancy,    108  (s.  70 

to  advertise  certain  matters,  107  (s.  70  (i)  (/^  ). 

to  authorize  special  manager  to  raise  money,  tb.  (s.  70 

to  furnish  debtor  with  instructions  for  statement  of 
affairs,  247  (r.  237  (i) ). 
and  to  employ  persons  to  assist  him,  108,    247 
(s.  70  (2),  r.  239). 
to  hold  personal  interview  with  debtor,  247  (r.  237  (2) ). 

debtor  bound  to  attend,  ib,  (r.  237  (3)  \ 
to  issue  forms  of  proxy,  107  (s.  70  (i)  (d,)  ). 
to  report  debtor's  proposal  for  liquidating  his  affairs, 

ib,  (s.  70  (i)  (^.)). 
to  summon  and  preside  at  first  meeting,  ib,  169,  170, 

(s.  70  (i)  {c)  Sch.  I,  ss.  I,  2,  7). 
where  no  assets,  249  (r.  248) 
personal  discharge  of, 
in  discretion  of  Board  of  Trade,  248  (r.  241). 
list  of,  389 — 394. 
number  to  be  fixed  by  Board  of  Trade  with  concurrence 

of  Treasury,  105  (s.  66  (2)  ). 
officers  of  court  to  which  attached,  ib,  (s.  66  (i) ). 
order  or  directions  given  by, 

may  be  enforced  by  Court,  131  (s.  102  (5) ) 
„     „        „       by  committal,  lb, 
payment  of  money  under  order  of  court, 
to  be  made  by  Board  of  Trade,  .127  (s.  loi). 
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Official  Receivers— Aw/rVnvo^. 

powers  of, 

to  act  for  Board  of  Trade  where  no  committee  of  inspec- 
tion, 250  (r.  250). 

to  administer  oaths,  106  (s.  68  (2)) . 

to  appoint  special  manager,  18  (&  12  (i)  ). 
removal  of,  248  (r.  244). 

to  hold  proxies  himself,  or  by  deputy,  174,  248  (Sch.  I., 
s.  21,  r.  240). 

to  make  subsistence  allowance  to  debtor,  247  (r.  258). 

when  acting  as  trustee,  106  (s.  68  (3) ). 
registrar  may  act  for, 

in  cases  of  emergency,  248  (r.  243). 
removal  of, 

by  Board  of  Trade,  105,  246  (s.  66  (i),  r.  235  (i) ). 

notice  of,  to  Registrar,  246  (r.  235  (2) ). 
renumeration, 

to  be  fixed  by  Board  of  Trade  with  concurrence  of 
Treasury,  149  (s.  128  (i) ). 
transmission  of  estates,  &c 

on  death,  resignation,  or  removal,  246  (r.  235  (2) ). 

to  trustee  on  his  appointment,  249  (r.  247). 
trustee, 

bound  to  give  information  and  assistance  to  official 
receiver,  106  (s.  68  (4) ). 

ofiiical  receiver  can  act  as,  when,  31. 

Onerous  property, 

disclaimer  of,  91 — 96  (s.  55). 

Order  or  disposition, 

goods  in  bankrupt's,  in  his  trade  or  business,  pass  to 

trustee,  71 — 76  (s.  44  (iii.)). 
choses  in  action,  other  than  debts  due  or  growing  due  in 

trade  or  business,  excepted,  71,  76  {ib^ 

Order, 

of  any  Bankruptcy  Court, 
may  be  enforced  in  Scotland  or  Ireland,  and  via  vend, 

140  (s.  117). 
,1        „  as  if  it  were  a  judgment  of  the  Couit, 

208  (r.  83). 
proof  of, 
by  seal  of  Court,  151  (s.  134). 
„  signature  of  Judge,  ib. 
„  certified  copy,  ib, 
of  Board  of  Trade,  or  official  receiver, 
may  be  enforced  by  order  of  Court  or  committal,  131 

(s.  T02  (5) ). 
proof  of,  153(8. 140). 
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Orders  under 

Bankruptcy  Act,  1883. 

ist  January,  1884,  342 — 347. 

7th       „  „      348—350. 

as  to  costs,  367 — 376. 

fees  and  per-centages,  377 — 382. 
seals,  376. 
Board  of  Trade  orders,  383. 
Bills  of  Sale  Acts,  1878,  1882,  460 — 464. 
Debtors  Act,  1869,  41 1,  412. 
in  County  Courts,  413 — 437. 

Ordinary  resolution, 

defined,  166  (i68  (i)). 

Partners, 

actions  by  trustee  and  bankrupt's  partners, 

on  what  conditions  brought,  139  (s.  113). 
acts  by, 

a  firm  may  act  by  any  of  its  members,  156  (s.  148). 
adjudication, 

to  be  against  partners  individually,  237  (r.  197). 
name  of  firm 
proceedings  may  be  taken  by  or  against  in,  139  (s.  115). 
names  of  partners  must  be  disclosed,  ib, 
petition  against, 
may  be  presented  against  one  or  more  without  in- 
cluding the  rest,  138  (s.  no). 
„      heard  separately  or  collectively,  221  (r.  136). 
„      dismissed  against  one  or  more  without  fnre- 
judice  to  the  rest,  138  (s.  in), 
to  be  transferred  to  Court  where  receiving  order  made 
against  any  member,  138  (s.  112). 
petition,  or  declaration  of  inability  to  pay,  by 

affidavit  required,  236  (r.  194). 
proceedings  by  or  against,  236,  237  (rr.  192 — 197). 

in  name  of  firm,  139  (s.  115). 
property  of, 
joint  and  separate, 

applicable  to  joint  and  separate  debts  respectively,  57 

(s.  40  (3) ). 
administration  of,  generally  57 — 60. 

dividends  on,  10 1  (s.  59). 

receiving  order 

operates  against  each  partner,  237  (r.  195). 
service  on,  236  (r.  193). 
signature  of  firm, 

form  necessary,  236  (r.  192). 

L  L 
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Partners — continued, 
statement  of  affiars, 

of  partnership  affairs,  237  (r.  196). 
of  affairs  of  each  partner,  ib. 

Peer, 

may  be  adjudged  bankrupt,  145  (s.  124). 

disqualifications  while  undischarged,  46,  47,  439,  440 
(s.  32). 

Pending  bankruptcies, 

contmue  notwithstanding  repeal,    167,    253  (s.    169  (3), 

r.  264)). 
official  receivers  to  be  substituted  for  a  Registrar  as  trustee, 

162  (s.  161). 
outstanding  property, 

how  realised  and  distributed,  161  (s.  160). 
property  vested  in  Registrars, 
passes  to  and  vests  in  official  receivers,  162  (s.  161). 

Pending  business, 

matters  pending  in  London  Bankruptcy  Court 
transferred  to  High  Court,  122  (s.  94  (i)). 

Pending  liquidations, 

continue  notwithstanding  repeal,  167  (s.  168  (3)). 

if  no  trustee,  official  receiver  becomes  such,  161  (s.  159). 

outstanding  property, 

how  realised  and  distributed,  ib,  (s.  160). 
power  of  creditors  to  appoint  new  trustee,  ib,  (s.  159). 
liability  of  new  trustee  to  account  under  this  Act,  ib. 

Pensions,  pay,  etc. 

appropriation  of,  89,  204,  205  (s.  53,  rr.  71 — 74.) 

Person  aggrieved, 

who  is  a,  135. 

Petition.    See  Bankruptcy  Petition.    Su  Administration  of 

estates  of  persons  dying  insolvent 

Petitioning  creditor, 

who  may  be,  8,  9  (s.  6). 

Policy  of  insurance, 

on  life  of  settlor  in  favour  of  wife  and  children 
valid,  except  in  cases  of  fraud,  80. 

Powers, 

of  bankrupt 

over  property  pass  to  trustee,  67,  69  (s.  44  (ii) ). 
of  trustee, 

all  the  powers  of  a  receiver  of  the  High  Court,  86 
(5.50(2)). 
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Powers — continued, 

as  to  realisation  of  bankrupt's  property,  86  (s.  50). 
by  permission  of  committee  of  inspection,  98 — 100  (s.  57). 
generally,  96,  97  (s.  56). 

subject  to  directions  from  committee  of  inspection,  or 
creditors  in  general  meeting,  119  (s.  89  (i)). 

Preferential  debts, 

moneys  due  from  an  officer  of  a   Friendly  Society,  61 

(s.  40  (6) ). 
rates,  56  (s.  40  (i)). 
salaries  of  clerks  or  servants,  ib. 
taxes,  ib. 

wages  of  servants,  labourers  and  workmen,  ib. 
must  be  provided  for  in  a  composition  or  scheme,   37 

(s.  18(14)). 

Presentation  of  petition, 

in  what  court,  123  (s.  95). 
wrong  court, 

not  invalidated  thereby,  124  (s.  95  ^3)). 

may  be  retained  there,  ib,  (s.  97  (2)).  • 

Privilege  of  Parliament, 

will  not  prevent  operation  of  the  Act,  145  (s.  124). 

Proceedings, 

continue,  notwithstanding  death  of  bankrupt,  137  (s.  108). 

how  intituled,  190  (r.  8). 

office  copies  of,  191  (r.  14) 

recorded  to  be,  in  Court  and  not  removed,  190  (r.  10). 

sealed  to  be,  191  (r.  12). 

written  or  printed,  190  (r.  9). 

Process, 

service  and  execution  of,  207,  208  (r  r.  79 — 83). 

Production  of  documents, 

order  for  attendance  of  witness,  202,  38  (r.  61,  s.  27  (i)  ). 
conduct-money,  right  to,  202  (r.  63). 
disobedience,  a  contempt  of  court,  ib.  (r.  62). 

„         witness  liable  to  arrest,  39  (s.  27  (2)). 

Promise  by  bankrupt, 

to  pay  debt  from  which  he  is  released  is  nudum  pactum^  45, 
unless  there  is  a  new  consideration,  ib. 

Proof  of  debts, 

admission  and  rejection  of  proofs, 
by  trustee 

in  writing,  181  (Sch.  II.,  s.  22). 
within  14  days,  181,  230  (r.  173). 

L  L  a 


5i6  The  Bankruptcy  Act,  1883. 

Proof  of  6ehXz--continucd. 

appeal  against  rejection  within  21  days,  182,  230 

(Sch.  IL,  s.  24,  r.  1 74). 
„  „  „     within  7  days  in  certain  cases, 

231  (r.  .175(3)  )• 
for  this  purpose  trustee  may  administer  oaths  and 

take  affidavits,  182  (r.  26). 
by  official  receiver, 

until  trustee  appointed,  182  (r.  27). 
court  may  expunge  proofs  admitted,  181, 182  (r.  23). 
on  api>li cation  of  trustee,  ib, 
„  „  of  creditor,  182  (r.  25). 

„  „         of  debtor  in  a  case  of  composition,  ib, 

double  proof, 

when  permissible,  60,  179,  180  (Sch.  II.,  s.  18). 

in  ordinary  cases ^  175,  176. 

by  affidavit,  176  (Sch.  IL,  s.  2). 
by  whom  to  be  made,  ib,  (Sch.  II.,  s.  3). 
contents  of,  ib.  (Sch.  II.,  s  s.  4,  5). 
form  of,  230,  (r.  169) — Forms  Nos.  52,  53. — 
costs  of  proving, 

creditor  to  bear,  176  (Sch.  II.,  s.  6). 
examination  of  proofs, 

by    any    creditor    who    has   lodged     a   proof^     176 
(Sch.  IL,  s.  7). 
proofs, 

filed,  to  be  by  Registrar,  when  sent  by  trustee,  230  (r.  1 7 1 ). 
list    of,    to   be   sent  to    Registrar   by  ^trustee   every 

montn,  ib. 
lodged,  muse  be  one  clear  day  before  meeting   170, 

^30  (Sch.  L,  s.  8,  r.  170). 
transfer  of, 
firoiii  official  receiver  to  trustee,  230  (r.  172). 
trade  discounts, 
to  be  deducted,  other  than  5  per  cent,  for  cash,  176 
(Sch.  IL,  s.  8). 

by  secured  creditor, 

may  realize  and  prove  for  balance,  177  (Sch.  IL,  s.  9). 
„    surrender  and  prove  for  whole  debt,  ib,  (Sch.  IL ,  s.  i  o). 
„    value  security  and  prove  for  balance,  ib.  (Sch.  IL,  s.  1 1). 
if  he  values, 

trustee  may  redeem,  ib.  (Sch.  IL,  s.  12  {a.)). 

not    after   6    months,   if   called. upon,  178 
(Sch.  IL,  i2(^.)). 
„      may  require  realisation,  Uf.  (Sch.  IL,  s.  12  (^.}  ). 
creditor  may  amend  at  his  own  cost,  ib.  (Sch.  IL,  s.  13). 
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Proof  of  debts — continued, 

rights  of  creditor  on  amended  proof,  ib.  (Sch.  II.,  s.  14). 
„        „       if  security  realised,  179  (Sch.  II.,  s.  1 5). 
excluded  from  dividend, 

if  he  fails  to  comply  with  rules,  179  (Sch,  II.,  s.  16). 
not  entitled  to  more  than  2  ox.  in  the  ^  and  interest,  ib, 
(Sch.  II.,  s.  17). 
special  proofs. 

in  respect  of  debts  payable  at  a  future  time,  181  (Sch.  II., 

s.  21). 
„       „       „  distinct  contract,  179,  180  (Sch.  II.,  s.  18). 
„  interest,  180  (Sch.  II.,  s.  20). 
„  periodical  payments,  ib.  (Sch.  II.,  s.  19). 
rules  in  Schedule  II.  to  be  observed,  55  (s.  39). 

Property, 

definition  of,  166  (s.  168). 
on  annulment  of  scheme, 

vests  in  debtor,  229,  27  (rr.  165,  166). 
on  adjudication  in  bankruptcy, 

vests  thereupon  in  trustee,  39  (s.  20  (i) ). 

Property  of  bankrupt, 

disclaimer  of,  by  trustee,  91 — 96  (s.  55). 
divisible^ 

all  property   belonging  to  or  vested   in   bankrupt  at 
commencement  of  bankruptcy,  or  acquired   by,   or 
devolved  upon  him  before  discharge,  67  (s.  44  (i. ) ). 
the  capacity  to  exercise  all  powers,  in  respect  of  property 
bankrupt  may  have  exercised  for  his  own  benefit  at 
commencement  of  bankruptcy,  67  (s.  44  (ii.)). 
except  nomination  to  an  ecclesiastical  benefice,  ib, 
goods  in  the   reputed  ownership  of  bankrupt,  in   his 
trade  or  business,  at  commencement  of  bankruptcy, 
71  (s.  44(iii.)). 
not  divisible^ 
property  held  on  trust,  65  (s.  44  (i) ). 
as  trustee  or  agent,  65. 

rule  in  Clayton's  Case  not  applicable,  66. 
property  held  for  a  specific  purpose,  ib, 
rule  in  Ex  parte  Waring,  ib, 
tools,  wearing  apparel,  and  bedding,  not  exceeding  ;^2o 

in  the  whole,  67  (s.  44  (2) ). 
daily  earnings,  67. 
particular  kinds  of  property, 

books,  deeds,  and  documents,  86  (s.  50  (i)). 
choses  in  action,  87  (s.  50  (5) ). 
contracts,  70. 
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Property  of  \idiX\Vx\ypX— continued, 

copyholds,  69,  87  (s.  50  (4) ). 
ecclesiastical  benefice, 

nomination  to,  does  not  pass,  67  (s.  44  (ii.) ). 
sequestration  of,  88  (s.  52). 
estates  defeasible,  68. 
estates-tail,  68. 

future  estates  and  interests,  69. 
goods  in  reputed  ownership  of  bankrupt  in  his  trade  or 

business,  71  (s.  44  (iii.). 
lands  burdened  with  onerous  covenants,  91  (s.  55). 
leaseholds,  69. 

disclaimer  of,  91 — 96  (s.  55). 
moneys  and  securities,  87  (s.  50  (6) ). 
pay  of  officers  in  army  and  navy  and  persons  in  civil 

service,  89,  204,  205  (s.  53,  rr.  71— 74)- 
personal  estate 

m  England,  69,  166  (s.  168). 
abroad,  70. 
powers,  67,  69  (s.  44  (ii.) ). 
real  estate,  68. 
rights  of  action, 
contracts,  70. 
torts,  when,  71. 
stocks  and  shares,  86  (s.  50  (3) ). 

disclaimer  of,  91    (s.  55  (i) ). 
wife's  property,  70. 
passes  from  trustee  to  trustee,  90  (s.  54  (3) ). 
possession  to  be  taken  by  trustee,  86,  87  (s.  50). 
realisation  of,  by  trustee,  ib. 
seizure  of,  under  a  warrant,  87  (s.  51). 
surplus  belongs  to  bankrupt,  104  (s.  65). 
vests   in  trustee   upon  adjudication,  29,  90  (ss.  20  (i), 

54(0)-  . 
„      „       „        on  his  appointment,  90  (s.  54  (2) ). 

Protected  transactions, 

what  are,  83 — 86  (s.  49). 
must  take  place  before  receiving  order,  84  (s.  49  (i)  (2) ). 
„       „        „     without  notice  of  any  available  act  of 

bankruptcy,  ib» 
disposition  of  property  under  a  composition  or  scheme, 

27,  34  (ss.  18(11),  23(3)). 
property  acquired  bon&  fide  and  for  valuable  consideration 

through  preferred  creditors,  82  (s.  48  (2) ). 
purchases  made  hon&  fide  at  a  sale  by  sheriff  under  an 

execution,  79  (s.  46  (3) ). 


Index,  519 

Provable  debt, 

defined,  166  (s.  168). 
what  is  a,  50 — 53  (s.  37). 

Proxies, 

forms  of  234,  (r.  183  (i^ ) — Forms  Nos.  54,  55. — 
general  or  special,  173  (Sch.  I.,  ss.  16 — 18). 

official  receiver  may  hold,  174  (Sch.  I.,  s  21.) 
requisites  of,  173. 

restrictions  on  voting  by  holders  of,  175  (Sch.  I.,  s.  26). 
to  be  deposited  one  clear  day  before  meeting,  173,  234 

(Sch.  I.,  s.  19,  r.  183  (2) ). 
„    „    filed  with  proceedings,  when  used,  234  (r.  183  (3) ). 

Public  examination  of  debtor, 

adjournment,  22  (s.  17  (3)). 
conclusion  of, 

not  until  after  first  meeting  of  creditors,  23  (s.  17  (9) ). 
date  of, 

to  be  advertised  by  official  receiver,  107  (s.  70  (i)(/). 

„     „  fixed  when  receiving  order  made,   225  (r.    150 

debtor  bound  to  attend,  22  (s.  17  (i) ). 

failing  to  attend,  may  be  arrested,  37  (s.  25  (i)  («.) ). 
joint  debtors, 

public  examination  of  one  dispensed  with,  when,  137 
(s.  IDS  (6) ). 
nature  of, 

as  to  debtor's  conduct,   dealings,    and    property,    22 

(s.  17(1)). 
notes  of, 

may  be  taken,  22  (s.  17  (8)). 

evidence  against  debtor,  23  (s.  1 7  (8) ). 
form  of, — Form  No.  36. — 
open  to  inspection  by  creditors,  23  (s.  17  (8) ). 
to  be  signed  by  debtor,  22,  23,  (/A) 
on  oath,  22  (s.  17  (8) ). 
questions, 

debtor  bound  to  answer  all  allowed  by  court,  23,  ib, 

cannot  refuse  on  the  ground  that  it  may  tend  to 
criminate  him,  23. 
who  may  put,  22  (s.  17  (4 — 7) ). 
when  to  be  held,  22  (s.  17(1)  (2) ). 

on  day  to  be  fixed   on  making  receiving  order,    22 
(r.  i5o)(2)). 
Quorum, 

at  least  three  creditors,  174  (Sch.  I.,  s.  23). 

proceedings    if   quorum    not    present,    ib,    (Sch.    I., 
ss.  23,  24). 
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Rates  and  taxes, 

preferential  debts,  56  (s  40(1) ), 

must    be  provided   for    in    com|>osition   or  scheme,  27 
(s.  18(14)). 

Real  estate,  68. 
Receiver, 

appointment  of, 

after  presentation  of  petition,  and  before  receiving  order, 

16,  220  (s.  10  (i),  r.  134  ). 
on  making  receiving  order,  13  (s.  9  (i) ). 
disturbance  of,  in  possession,  a  contempt  of  court,  13,  14. 
official.     St€  ()f)icial  Receiver. 

powers  of  a  receiver  appointed  by  the  High  Court,    108 
(s.  70  (2). 

Receiving  Order,  7,  (s.  5). 
annulled,  maybe,  19  (s.  14). 
date  of  public  examination  to  be  fixed, 

when  order  made,  225  (r.  150  (2). 
costs  of  petitioning  creditor  may  be  provided  for, 

when  order  made,  226  (r.  154). 
effect  of,  13  (s.  9). 

forms  of,  225,  (r.  150  (i) )— Forms  Nos.  28,  29. — 
notice  of, 

to  be  gazetted  and  advertised,  18,  19  (s.  13). 

„  advertised  by  official  receiver,  107,  226  (s.  70  (i) 

(/).  r.  153  (2)  )• 
„  gazetted  by  Board  of  Trade,  239  (r.  203). 

„  given  by  Registrar  to  official  receiver  and  Board  or 

Trade,  226  (r.  153  (i)). 

on  bankruptcy  notice, 

not  to  be  made,  when,  225  (r.  151). 

on  creditor's  petition,  10  (s.  7  (2). 

„     debtor's       „         13,  225  (s.  8  (1),  r.  149  (i) ). 

„    judgment  summons,    an    act   of   bankruptcy,    133 

(s-  >o3(5))- 
order  staying  proceedings  may  be  included,  226  (r.  152). 

proof  of, 

Londa:  .'«7«<'//^,  conclusive  evidence  of,  150(5.  132  (2)). 

and  of  its  date,  ib. 

Record  Book, 

to  be  kept  by  trustee,  240  (r.  207). 
what  entries  to  be  made  therein,  ib. 

Registrars, 

books, 
to  be  kept  by,  239  (r.  205). 
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Registrars— rc?«/i>r«^</. 
commit, 

no  power  to,  under  Debtors  Act,  344. 

„      „      „    forcontemptof  court,  126  (s.  99  (4)). 
disabilities  of, 

cannot  act  as  solicitors  in  bankruptcy  directly  or  in- 
directly, 139  (s.  116  (2)). 
saving  rights  of  existing  Registrars,  140,  (ib,) 

cannot  sit  in  Parliament,  139  (s.  116  (i) ). 
duties  or  functions  not  of  a  judicial  character, 

may  be  transferred  to  official  receivers,  159(3.  1 53  (5) ). 
London  Gazette  and  advertisements 

to  be  filed  by,  191,  192  (r.  15). 
notices  of  certain  orders  to  be  given  to  Board  of  Trade, 

239  (r.  204). 
powers  and  jurisdiction  of,  125 — 127,  189,  345  (s.  99,  r.  6). 

may  act  for  each  other,  210  (r.  92). 
property  vested  in 

passes  to  and  vests  in  official  receivers,  162  (s.  161). 
returns  of  business 

to  be  made  to  Board  of  Trade,    150,    240  (s.    131, 
r.  206). 
senior  registrar's  office, 

when  open,  210  (r.  93). 
superannuation, 

saving  rights  to,  161  (s.  158). 

Re-hearing, 

not,  as  a  rule,  after  expiration  of  time  for  appeal,  133. 
power  of  every  bankruptcy  court  to  re-hear,   133,    134 
(s.  104  (i)  ). 

Relation  back, 

of  trustee's  title, 

to  first  act  of  bankruptcy  committed  within  3  months 
next  preceding  date  of  petition,  64  (s.  43). 

Removal  of  trustee, 

by  Board  of  Trade,  118  (s.  86  (2) ). 
subject  to  appeal,  ib, 

notice  of  order  for,  to  be  filed  and  gazetted,  243  (r.  222.) 
by  creditors,  118  (s.  86  (i) ). 

special  meeting  for  the  purpose,  ib» 
meeting  to  consider  propriety  of, 

how  summoned,  244  (r.  227.) 
not  for  improper  rejection  of  proofs,  unless  fraud  proved, 

vacates  office,  if  receiving  order  made  against  him,   117 
(s.  85). 
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Remuneration  of 

official  receivers  and  officers  of  Board   of  Trade,    149 

(s.  128(1)). 
persons  other  than  officers  of  Board  of  Trade,  149  (s.  129). 
trustees,  109,  no  (s.  72). 

Rent, 

right  of  distress  for  one  year's,  63  (s.  42). 
„      proof  for,  ib. 

Repeal, 

effect  and  extent  of,  167,  168,  184,  253  (ss.  169  (i),  (2), 

170,  r.  262). 
pending  proceedings, 

saving  as  to,  167,  253  (s.  169  (3),  r.  264). 
saving  of  present  law  and  procedure, 

when  no  other  provision  made,  253  (r.  263). 

Reputed  ownership, 

goods  in  bankrupt's,   in  his  trade  or  business,  pass  to 

trustee,  71 — 76  (s.  44  (iii.) ). 
choses  in  action,  other  than  debts  due  or  growing  due  in 

trade  or  business,  excepted,  71,  76. 

Resolution, 

means  ordinary  resolution,  168  (s.  168). 

Restraining  actions,  etc., 

at  any  time  after  presentation  of  petition,  16  (s.  10  (2) ). 
order  may  be  included  in  receiving  order,  226  (r.  152). 
service  of  order,  17  (s.  11). 

Returns  of  business, 

by  Board  of  Trade  to  Parliament,  150  (s.  131). 
by  Registrars  to  Board  of  Trade,  ib. 

Rules, 

power  to  make  General  Rules,  148,  149  (s.  127). 
under  s.  127,  185 — 341. 
under  s.  122,  351 — 366. 
non-compliance  with, 
not  to  render  proceedings  void,  252  (r.  260). 

Salaries, 

to  be  fixed, 

by  the  Lord  Chancellor,  149  (s.  129  (i)). 

by  the  Board  of  Trade,  ib.  (s.  128  (i)). 
of  clerks  and  servants, 

preferential  debts,  56  (s.  40  (i) ). 

Sale  under  an  execution, 

above  ;£^2o,  including  legal  expenses, 
must  be  by  public  auction,  155  (s.  145). 
„       advertised  for  3  days,  ib. 
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Sale  under  an  execution — continued, 

not  invalid  by  reason  of  its  being  an  act  of  bankruptcy,  79 

(s.  46  (3) ). 
purchaser  dondfideiroxa  sheriff  is  protected,  79  (s.  46  (3) ). 
execution  creditor  may  purchase,  79. 

Scale, 

of  fees  and  per-centages  payable,  377 — 382. 
of  solicitor's  costs,  367 — 376. 

ScheduleSi 

to  be  construed  as  part  of  the  Act,  167  (s.  168  (3) ). 

Scheme  of  arrangement.    See  Composition. 
Seals, 

bankruptcy  courts  to  have,  152  (s.  137). 
judicial  notice  to  be  taken  of,  ib, 
order  as  to,  376. 

Search  warrants,  88  (s.  51). 

by  whom  executed,  205,  141  (r.  75,  s.  119  (2) ). 
form  of, — Form  No.  10 1 — 

Secured  creditor 

may  deal  with  security,  notwithstanding  receiving  order,  14 

(s.  9  (2) ). 
petition  by,  8,  9  (s.  6). 

must  give  up  security,  9  (s.  6  (2) ). 
proof  by, 
may  realize  and  prove  for  balance,  177  (Sch.  II.,  s.  9). 
„    surrender  and  prove  for  whole  debt,  ib.  (Sch.  II., 

s.  10). 
„    value  security  and  prove  for  balance,  ib,  (Sch.  II., 
s.  11). 
if  he  values, 
trustee  may  redeem,  ib,  (Sch.  II.,  s.  12  {a,)), 

not  after  6  months  if  called  upon,  178 

(Sch.  II.,  s.  12  {b.)), 

„       may  require  realisation,  ib.  (Sch.  II.,  s.  12  {c,)\ 

creditor  may  amend  at  his  own  cost,  ib  (Sch.  II.,  s.  13). 

rights  of  creditor  on  amended  proof,  ib.  (Sch.  II.,  s.  14). 

„         „         „  ifsecurity  realised,  179  (Sch.  II., s.  15). 

excluded  from  dividend, 

if  he  fails  to  comply  with  rules,  179  (Sch.  II.,  s.  16). 
not  entitled  to  more  than  20J.  in  jQ  and  interest,  ib, 
(Sch.  II.,  s.  17). 
voting  rights, 

in  respect  of  bills  of  exchange  and  notes, 

restrictions  on,  171,  172  (Sch.  I.,  ss.  11,  12). 
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Secured  cr^dWoV'—conHntud, 

must  value  security  and  vote  in  respect  of  balance  only, 
171  (Sch.  I.,  s.  10). 
unless  he  surrender  security,  ib, 
if  he  votes    in    res[>ect  of  whole  debt,  security  sur- 
rendered, ib, 
„         »    on  valuation,  trustee  may  redeem  within  28 
days,  172  (Sch.  I.,  s.  12). 
who  is  a,  14,  15. 

definition  of,  166  (s.  168). 
landlord,  rights  of,  63,  64  (s.  42). 

Security, 

for  costs,  on  appeal, 

;^2o,   unless    Court    of  Appeal  otherwise  order,  134 

(r.  "3)- 
by  bond, 

amount  of,  195  (r.  31). 

execution  of,  197  (r.  37). 

form  of, — Form  No.  19. — 

justification  of  sureties,  196  (r.  36^. 

notice  of  sureties  to  be  given,  ib,  (r.  35). 
by  deposit  of  money  in  court,  ib,  (r  r.  32,  33). 

notice  to  be  given,  197  (r.  38). 
by  the  guarantee  of  a  society,  196  (r.  34). 
from  special  manager,  rules  as  to,  250,  251  (r.  253). 

„     trustee,  „        „     ib. 

Seizure 

of  debtor's  property,  under  a  warrant,  87  (s.  51). 

Sequestration 

of  ecclesiastical  benefice,  88,  89  (s.  52). 

Service 

address  for, 

solicitor  to  indorse  name  and  address 

not   more  than   3    miles   from   Royal   Courts,   207 

(r-  79)- 
by  whom, 

in  High  Court,  207  (r.  81). 

in  County  Court,  ib, 

hours  for,  207  (r.  80). 

how, 

at  address  for  service  of  solicitor,  207  (r.  79.) 

by  registered  letter,  154,  208  (s.  142,  r.  82). 

unless  personal  service  necessary,  207  (r.  79). 

personally,  194  (r.  25). 

on  a  firm,  236  (r.  193). 
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Service — continued, 
of  petition, 

out  of  jurisdiction,  224  (r.  148). 
substituted  service,  223,  224  (r.  145). 

Settlement, 

fraudulent,  under  13  Eliz.,  c.  5,  3,  4. 

includes    anv   conveyance  or  transfer   of    property,  81 

(s-  47  (3) ). 
valid,  if  made, 

in  consideration  of  marriage,  79  (s.  47  (i). 
in  favour  of  a  bon&  fide  purchaser  or  incumbrancer 

for  valuable  consideration,  ib, 
„  wife  and  children  out  of  wife's  property,  ib. 

of  a  policy  of  life  insurance  under  the  Married  Women's 
Property  Act,  80. 
contract  in  consideration  of  marriage  for  future  settle- 
ment, how  far  valid,  81  (s.  47  (2)  ). 
voluntary, 
void, 
if   settlor   becomes  bankrupt  within    2  years,  79 

(s.  47(1)). 
voidable, 

if  settlor  becomes  bankrupt  within  10  years,  ib, 

what  is,  79 — 81  (s.  47  (i — 3)). 

Sheriff, 

duties  of, 
where  goods  seized  but  not  sold,  77  (s.  46  (i)). 
„  „     sold,  77  (s.  46(2)). 

must  retain  balance  of  sale  moneys  for  1 4  days,  7  7  {Jb,\ 
liable  for  inproperly  handing  over  balance,  78. 

Shorthand  writer, 

employment  of,  341  (r.  S9a). 
rule  59,  p.  201,  repealed,  341   (fb). 

Sittings, 

in  High  Court,  210,  348 — 350  (r.  90). 

in  County  Court,  121,  209  (s.  92  (5),  rr.  88,  89). 

Small  Bankruptcies, 

when  estate  does  not  exceed  ;;^3oo,  142(3.  121). 
order  for  administration  in  summary  manner,  ib, 
form  of, — Form  No.  34. — 
on  application  of  official  receiver,  237,  (r.  198). 
form  of, — Form  No.  33. — 
official  receiver  to  be  trustee,  142  (s.  121  (i)). 
no  committee  of  inspection. 

Board  of  Trade  substituted,  ib,  (s.  12  x  (2)). 
other  modifications,  142,  237,  238  (s.  xai  (3),  r.  199). 
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Small  Bankruptcies — continued. 

if  creditors  by  special  resolution  appoint  a  trustee, 
bankruptcy  proceeds  in  ordinary  way,  143  (s.  121). 

Solicitors, 

registrars  and  official  receivers  cannot  practise  as,  139,  140 
(s.  116  (2)). 
saving  rights  of  existing  registrars,  140,  {ib^, 
right  of  audience  in  High  Court,*  157  (s.  151). 

does  not  extend  to  their  clerks,  157. 
when  trustees,  may  contract  that  remuneration  shall  include 
professional  services,  no  (s.  73  (2)). 

Special  Manager, 

appointment  of,  by,  official  receiver,  18  ^s.  12(1)). 
money  required  by,  how  raised  (s.  70  (i) ). 
removal  of, 

by  special  resolution  of  creditors,  248  (r.  244). 

by  official  receiver,  ib, 
remuneration  of 

fixed  may  be,  by  creditors,  18  (s.  12  (3)  ). 

if  not  so  fixed,  by  Board  of  Trade,  251  (r.  254). 
security  from,  18  (s.  12  (2) ). 

rules  as  to,  250,  251  (r.  253). 

Special  resolution, 

defined,  166,  167  (s.  168  (i)^. 
required  to  confirm  composition  or  scheme 
must  be  passed  by  three-fourths  in  value  of  all  creditors 
who  have  proved,  23  (s.  18  (2) ). 

Stamps, 

cancellation  of,  199  (r.  51). 

deed,    evidence    of  act    of  bankruptcy    although    not 

stamped,  3. 
exemption  of  deeds,  &c  under  the  Act, 
except  in  respect  of  fees,  155,  200  (s.  144,  r.  52). 

Statement  of  affairs, 

by  a  debtor,  20  (s.  16  (i) ). 
by  a  firm,  237  (r.  196). 
contents  of,  20  (s.  16  (i)  ). 
failure  to  make, 

debtor  may  be  adjudged  bankrupt,  21  (s.  16  (3)  ). 
filed,  to  be,  by  official  receiver,  230  (r.  168). 
forms  of,  229  {fl>,) — Form  No.  35 — 
inspection,  creditors  right  of,  21  (s.  16  (4) ). 
preparation  of, 

assistance  in,  108  (s.  70  (2) ). 

in  duplicate,  229  (r.  168). 
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Statement  of  Affairs — continued. 

instructions  from  official  receiver,  229, 247  (r  r.  1 68,  237V 
interview  with  official  receiver  or  his  deputy,  247  (r.  237). 
time  for, 
within  3  days  of  receiving  order  on  debtor's  petition, 

21  (s.  16  (2)). 
within  7  days  of  receiving  order  on  creditor's  petition,  ib. 
unless  extended,  ib. 
verified  by  affidavit,  must  be  20,  229  (s.  16  (i),  r.  168). 

Statutes  repealed,  184  (Sch.  V). 

Staying 

actions, 
by  Court  of  Bankruptcy,  16  (s.  10  (2^ ). 
„  Court  in  which  proceedings  pendmg,  ib. 
in  what  cases,  16,  17. 
in  High  Court,  power  of  Judge  in  bankruptcy  to  transfer 

to  himself,  131  (s.  102  (4)). 
order  to  stay, 

may  be  included  in  receiving  order,  226,  (r.  152). 
service  of  order,  17  (s.  11). 
petition  in  bankruptcy, 
by  the  Court  itself,  at  any  time,  137   (s.  109). 

where  petition  is  founded  on  non -compliance  with  a 

bankruptcy  notice,  11  (s,  7  (4)). 
for  the  trial  of  a  bond  fide  dispute  as  to  the  debt,  11, 

"  (s.  7  (5))- 
for  the   purpose  of  a  bankruptcy  administration  in 

Scotland  or  Ireland,  19  (s.  14). 

proceedings  in  Ireland  or  the  Colonies, 

if  creditor  residing  in  England,  17. 

Stocks  and  shares, 

disclaimer  of,  91  (s.  55). 

transferable  by  trustee,  86  (s.  50  (3) ). 

Stoppage  in  transitu,  71. 

Substituted  service, 

of  petition,  223,  224  (r.  145). 

Surety, 

not   released    by  discharge    of  bankrupt   co-surety,    46 
(s.  30  (4) ). 

Surplus, 

after  payment  of  debts,  applicable  to  payment  of  interest, 

61  (s.  40  (s)). 
after  payment  of  debts,  interest,  and  costs,  belongs  to 

bankrupt,  X04  (s.  65). 
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Taxing  Masters, 

in  High  Court, 

bills  to  be  taxed  by,  210  (r.  94). 

duties  to  be  performed  in  person,  211  (r.  96). 

office  hours,  ib.  (r.  95). 
in  County  Courts, 

r^;istrars,  212  (r.  102). 

Time, 

abridgement  of,  136,  253  (r.  261). 
computation  of,  153,  188  (&  14 r,  r.  3). 
extension  oU  136,  253  (s.  105  (4),  r.  261). 

on  what  grounds  granted,  ib. 
for  appeal, 
from  Board  of  Trade  or  official  receiver  to  High  Court, 

21  days,  152  (s.  139). 
to  Court  of  Appeal,  21  days,  unless  extended  by  that 
Court,  215  (r.  112). 

Title 

of  proceedings,  190  (r.  8). 

Tort, 

unliquidated  damages  not  provable,  50  (s.  37  (i)). 

secus  if  judgment  signed,  50. 
right  of  action  founded  on,  passes  to  trustee,  when,  71. 

Transfer, 

of  bankruptcy  proceedings, 

how  effected,  124,  192,  193  (s.  97  (2),  rn  16—18). 
of  action  pending  by  or  against  bankrupt  in  Hieh  Court,  if 
receiving  order  in  High  Court,  131  (8.  loa  (4)). 

Trial  by  jury, 

if  either  party  desires  it,  130  (s.  102  (3)). 
„  Court  thinks  fit,  ib. 
new  trial,  131. 

Judge's  notes  on,  ib. 
mode  of  trial, 

in  High  Court,  208,  209  (rr.  85 — 87). 

„   County  Court,  208  (r.  86). 
settlement  of  issues,  208  (r.  84). 

Trust  property, 

does  not  pass  to  bankrupt's  trustee,  65,  66  (s.  44  (i) ). 

Trustee, 
accounts 
audit  of,  by  Board  of  Trade,  114,  241  (s.  78  (3),r.  211)  ). 
„      „  cash  book  by  committee  of  inspection,  240 
(r.  210). 
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Tr  u  stee — continued. 

copy  of  to  be  retained  by  Board  of  Trade,  114,  (s. 

78  (4) ). 

when  audited  to  be  filed  with  proceedings, 
114,  241  (s.  78  (4),  r.  212). 
„      „  cash  book  may  be  obtained  by  creditors,  245 
(r.  230). 
form  of,  114,  241,  (s.  78  (2),  r.  211) — Form  No.  83 — . 
inspection  of  copies  by  creditors,  114  (s.  78  (4)). 
joint  and  separate  estates,  distinct  accounts  to  be  kept, 

242  (r.  215). 
must  be  verified,  114,  241  (s.  78  (2),  r.  211). 
payments  of  bills  and  charges, 

not  allowed  without  proof  of  taxation,  no  (s.  73  (3) ). 
taxation  of,  no,  in  (s.  73). 

to  be  sent  every  six  months  to  Board  of  Trade,  114, 
«24i  (s.  78  (i),  r.  211). 
affidavit  of  no  receipts  or  payments,  241  (r.  213). 
actions  by  or  against, 
by  trustee  and  bankrupt's  partner  with  leave  of  Court, 

139  (s.  113)- 
cannot  sue  or  defend  without  permission  of  committee 

of  inspection,  98  (s.  57  (2)). 

in  official  name,  117  (s.  83). 

in  what  Division  of  High  Court,  210  (r.  91). 

annual  statement  or  return, 

to  be  made  to  Board  of  Trade,  115,  242  (s.  81  (i), 

r.  217). 

form  of,  242,  (r.  217) — Form  No.  84 — . 

Board  of  Trade  shall  examine  same  and  call  trustee 

to  account,  115  (s.  81  (2)). 

any  fit  person,  creditor,  or  not,  may  be,  29  (s.  21  (i) ). 

more  persons  than  one,  jointly  or  in  succession,  30,  1x7 

(s.  84). 

appeal  from, 

to  Court,  by  bankrupt,  creditor,  or  any  person  aggrieved, 

120  (s.  90). 

'  appointment. 

Board  of  Trade  may  object  to,  30,  385  (s.  21  (2)). 

notification  of  objection  to  High  Court,  on  request  of 

creditors,  30,  243  (s.  21  (3),  rr.  220,  221). 

by  Board  of  Trade  on  failure  of  creditors  to  appoint,  31 

(S.2I(6)).       .  .  .  ^ 

by  creditors  or  committee  of  mspection,    29   (s.   21 

(0)- 

after   appointment   by    Board   of   Trade,    31    (s. 
"(7)). 

M  H 
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Trustee — continued, 

meeting  for,  31  (s.  21  (8) ). 
notice  of, 
to  be  advertised  by  trustee,  242  (r.  219). 
„    gazetted  by  Board  of  Trade,  ib, 
report  of, 

to  Board  of  Trade, — Form  No.  69. — 
takes  effect  from  date  of  certificate,  31  (s.  21  (4) ). 
bankrupt, 

new  trustee  under  Trustee  Act,  1850,  156  (s.  147). 
books, 

to  be  handed  over  on  resignation  or  removal  to  official 

receiver  or  new  trustee,  241  (r.  214). 
to  be  kept  by,  115  (s.  80). 
"cash  book,"  240  (r.  208). 

audit  of,  by  committee  of  inspection  every  3  months, 
240  (r.  210). 
"  the  record  book,"  240  (r.  207). 
contents  of,  ib, 
open  to  inspection  of  creditor  or  his  agent,    115 
(s.  80). 
to  be  submitted  to  committee  of  inspection  once 
every  three  months  and  when  required,  240 
(r.  209). 
business  of  debtor, 
limited  power  to  carry  on,  98  (s.  57  (i) ). 
accounts  of,  how  to  be  kept,  244  (r.  225). 
certificate  of  appointment, 

from  Board  of  Trade,  30,  152  (s.  21  (2)). 

conclusive  evidence  of,  152  (s.  138). 

effect  of,  as  conveyance  or  assignment,  30,    91    (s. 

54  (4)). 
form  of,  242  (r.  218) — Form  No.  71. — 

composition  or  scheme, 

trustee  ceases  to  act  on  approval  of,  116  (s.  82  (i) ). 

trustee  under,  27  (s.  18  (12)  (13)). 

control  of  Board  of  Trade  over,  120,  121  (s.  91). 

costs, 

allowance  and  taxation  of,  110  (s.  73). 

directions, 

application  to  Court  for  (s.  89  (3) ). 

form  of,  245,  (r.  229) — Form  Na  74. — 

from  cbmmittee  of  inspection,  or  creditors  in  general 

meeting  (s.  89  (i)). 

joint  or  successive  trustees, 

persons  may  be  appointed  jointly,  or  in  successsion  to 

to  one  another,  117  (s.  84). 


Index.  531 

Tru  stee — continued, 
list  of  creditors, 
to  be  furnished  to  any  creditor  on  payment  of  fee,  114, 

245  (s.  79i  r.  231). 
moneys, 
debtors'  account  at  bank  not  to  be  withdrawn  at  once, 

112  (s.  74(5)). 
not  to  be  paid  mto  private  account,  113  (s.  75). 
penalty  for  retaining  more  than  ten  days  a  sum  exceeding 

^50,  112  (s.  74(6)). 
to  be  paid  into  Bank  of  England,  as  a  rule,  iii  (s.  74 

(3) ).  ,     ^ 

payments  out,  how  made,  250  (r.  252). 
to  be  paid  into  local  bank  by  authority  of  Board  of 
Trade,  in,  112  (s.  74  (4)). 
forms  of  application  and  authority,  245  (r.  228). — 

Forms,  Nos.  91,  92. — 
payments  into  and  out,  how  made,  250  (r.  251). 
official  name,  117  (s.  83^. 

may  sue  and  be  sued  m,  ib. 
powers  of, 

generally,  96,  97  (s.  56). 

by  permission  of  committee  of  inspection,  98 — 100, 

103  (ss.  57,  64). 
subject  to  directions  from  committee  of  inspection,  or 
creditors  in  general  meeting,  119  (s.  89  (i) ). 
trustee  has  all  the  powers  of  a  receiver  of  the  High 

Court,  86  (s.  50  (2) ). 
as  to  realisation  of  bankrupt's  property,  86  (s.  50). 
property  of  debtor, 

passes  from  trustee  to  trustee,  90  (s,  54  (3) ). 
transfer  from  official  receiver  to,  249  (r.  247). 
vests  on  appointment,  90  (s.  54  (2)). 
„    upon  adjudication,  29  (ss.  20(1),  54(1)). 
receiving  order  against, 

vacates  office,  117  (s.  85). 
release  of, 
by  Board  of  Trade,  115,  n6  (s.  82  (i)). 
granted,  if  and  when,  tb, 
notice  of  application  for,  to  creditors,  244  (r.  226). 
form  of, — Form  No.  93. — 
effect  of,  1x6  (s.  82  (3)). 

as  a  discharge  from  liability,  ib. 
as  a  removal  from  office,  ib.  (s.  82  (4) ). 
revoked,  may  be,  for  fraud,  ib.  (s.  82  (3) ). 
withheld,  may  be, 
consequences  thereof,  n6  (s.  82  (2)). 
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Trustee — continued, 
removal, 

by  Board  of  Trade,  1 18  (s.  86  (2)  ). 
subject  to  ap|>eal,  ib. 
notice  of  order  for, 
to  be  filed  with  proceedings,  243  (r.  222). 
y,    gazetted,  ib. 
by  creditors,  1 18  (s.  86  ( i ) ). 

special  meeting  for  the  puqjo^,  ib. 
meeting  to  consider  propriety  of, 

how  summoned,  244  (r.  227). 
not    for    improper    rejection  of  proofs,   unless   fraud 

proved,  31. 
vacates  office,   if  receiving  order   made  against  him, 
117  (s.  85). 
remuneration 
disallowed,  may  be,  if  proxies  for  office  solicited,  173 

(Sch  I.,  s.  20). 
fixed  by  Board  of  Trade,  when,  109  (s.  72  (2) ). 

„       creditors    or    committee  of   inspection,    109 

(s.  72(1)). 
if  none  fixed,  to  be  allowed  taxed  costs  and  expenses, 

ib.  (s.  72  (4)). 
nature  of,  a  commission  or  per-centage,  ib.  (s.  72  (i) ). 

rules  as  to,  244  (r.  224). 
nothing  in  excess  thereof  to  be  allowed,   110  (s.   72 

<s))- 

solicitor  may  contract  to  include  professional  services 
in,  iio(s.  73  (2)). 

trustee  himself  cannot  vote  for,  119  (s.  88). 

what  expenses  it  is  to  cover,  109  (s.  72  (3)  )• 
resignation, 

proceedings  for,  243  (r.  223). 
retaining  money  exceeding  ^50. 

penalty  for,  112  (s.  74  (6) ). 
security, 

required,  30  (s.  21  (2)). 

rules  as  to,  250,  251  (r.  253). 
tide  of, 

relates    back    to    first    act     of  bankruptcy   within  3 
months,  64  (s.  43). 
vacancy, 

how  filled,  118  (s.  87  (1—3) ). 

official  receiver  acts  during,  119  (87  (4) ). 
vote 

cannot,  in  respect  of  his  own  remuneration  or  conduct, 
119  (s.  88). 
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Tr  u  stee — continutd, 
who  may  be, 

any  fit  person,  creditor  or  not,  29  (s.  ai  (i) ). 

more  i^ersons  than  one,  jointly,  or  in  succession,  30, 

117  (s.  84). 
official  receiver,  when,  31  (s.  21  (5) ). 

Trustee  under  Trustee  Act,  I860, 

appointment  of  new  trustee, 
in  case  of  bankruptcy,  156  (s.  147). 

Unclaimed  funds  or  dividends, 

collection  and  getting  in, 
by  person  appointed  by  Board  of  Trade,  163  (s.  162 

Orders  of  Board  of  Trade  as  to,  383 — 385. 
statutes  relating  to,  183  (Sch.  IV.). 
to  be  paid  to  Bankruptcy  Estates  Account,    162,  163, 
(s.  162  (i)  (2)). 
paying-in  order  to  be  obtained  from  Board  of  Trade, 

164,  251  (s.  162  (4),  r.  255). 
payment  out 
claims  to,  to  be  made  to  Board  of  Trade,  164  (s. 
162  (4) ). 
mode  of  application,  251  (r.  256). 
trustee  of, 
liable   to  account  to  Board  of  Trade,    163   (s.    162 
(2)  (^.)). 

Undischarged  bankrupt, 

obtaining  credit  to  extent  of  jQio  or  upwards,  guilty  of 
misdemeanor,  46  (s.  31). 

Unliquidated  damages, 

arising  otherwise  than  by  reason  of  a  contract,  promise, 
or  breach  of  trust  not  provable,  5©  (s.  37  (i) ). 

Unliquidated  debt, 

creditor  cannot  petition  in  respect  of,  8  (s.  6  (i)  (^.)  ). 
„  „       vote        „         „  171  (Sch.  I.,  s.  9). 

Unprofitable  contracts  and  property, 

disclaimer  of,  91 — 96  (s,  55). 

Varying  orders, 

every  bankruptcy  court  can  vary  its  order,  133  (s.  104 

(0). 

Vesting  and  transfer  of  property, 

in  trustee,  on  debtor  being  adjudged  bankrupt,  90,   28 
(ss.  54(1),  20(1)). 
„        on  appointment,  90  (s.  54  (2) ). 
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Vesting  and  transfer  of  property — continued, 

in  official  receiver,  if  no  trustee,  tb,  (s.  54  (3)  ). 
conveyance  or  assignment  not  necessary,  91  (s.  54  (3)  ). 
certificate  of  appointment  of  trustee  deemed  to  be 
such,    ib,  (s.  54  (4) ). 

Voluntary  settlements, 

when  void  as  against  trustee,  79 — 81  (s.  47). 

Votes, 

by  creditors, 

in  person  or  by  proxy,  173  (Sch.  I.,  s.  15). 

in  respect  of  bills  of  exchange  or  promissory  notes,  171 
(Sch.  L,  s.  11). 

who  have  proved  a  debt,  170  (Sch.  I.,  s.  8). 

whose  proofs  objected  to,  172  (Sch.  I.,  s.  14). 

no  vote  in  respect  of  unliquidated  or  contingent  debt, 
171  (Sch.  I.,  s.  9). 
by  joint  creditor,  172  (Sch.  I.,  s.  13). 
by  secured  creditors,  171  (Sch.  I.,  s.  10). 

Wages, 

not  exceeding  ^50,  a  preferential  debt,  56  (s.  40  (i)  ). 

Warrants, 

to  arrest  debtor,  when  about  to  abscond  or  remove  pro- 
perty, 36,  37  (s.  25). 
„        „     or  failing  to  attend  any  examination,  37  (lA) 

custody  of  debtor,  206  (r.  76). 

form  of, — Form  No.  103. — 
to  compel   attendance  of  bankrupt   and   others,  38,  39 
(s.  27(2)). 

form  of, — Form  No.  120. — 
on  committal  for  contempt, 

form  of, — Form  No.  119. — 
by  whom  executed, 

in  High  Court,  205  (r.  75). 

in  County  Court,  ib, 
enforced,  may  be,  throughout  United  Kingdom,  141  (s.  1 19). 
search-warrq^it  and  warrant  of  seizure, 

by  whom  executed,  205,  141  (r.  75  s.  119)  (2)). 

forms  of, — Forms  10 1,  102. — 

powers  under,  87,  88  (s.  51). 

Wearing  apparel 

bedding  and  tools  not  exceeding  ^^20  in  the  whole 
do  not  pass  to  trustee,  67  (s.  44  (2) ). 

Witness, 

conduct  money,  right  to,  202  (r.  63). 
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Witness — continued, 
costs, 
allowed  may  be,  whether  examined  or  not,  aoi  (r.  57). 
highest  rate  of,  200  (r.  56). 
number  of  witnesses  to  be  allowed,  may  be  limited  $3, 
death  of, 

sealed  deposition  or  copy,  evidence,  152  (s.  136). 
deposition  of, 

by  commission,  136,  201  (105  (5),  rr.  58 — 60). 
production  of  documents, 
order  for,  202  (r.  61). 
disobedience  to,  contempt  of  court,  ib,  (r.  62). 
solicitor  and  counsel 

not  entitled  to  costs  of,  201. 
subpoena, 
by  whom  issued,  200  (r.  53). 
for  attendance,  ib. 
„  production  of  books,  ib. 
service  of, 
personal,  200  (r.  54). 
when  and  by  whom,  ib, 
proof  of,  by  affidavit,  ib.  (r.  55). 
three  names  may  be  included,  ib.  (r.  53). 

Workmarii 

wages  of,  a  preferential  debt,  56  (s.  40  (i) ). 

Writs, 

of  elegit, 

not  to  extend  to  goods,  156  (s.  146  (i). 
of  execution, 

issued  from  the  Central  Office,  211  (r.  97). 

proceedings  thereon,  ib, 
of  levari  facias, 

abolished  in  civil  proceedings,  156  (s.  146  (2) ). 
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Formt    under  th«  Bankuptqr  Act,    I883.    prescribed    by 
General  Rules  made  pursuant  to  Sec  127. 

FiMt  1l  9d.  pcrqvin  of  M  angle  iatmm. 
3t>  CM*  M  n  doaUf   f« 

^V  ^  '^  /iw-/«i  ^'ir^i*  belcrw,  can  be  filled  in  t9  order  at  afew 

/umrs*  notice. 

3  Declaration  of  Inability  to  pay 

4  Debtor's  Petition 

5  Rc<^iue»t  for*  Issue  of  Bankruptcy  Notice 

6  Bankruptcy  Notice 

7  Affi'Iavit  of  Service  of  Bankruptcy  Notice 

8  Affidavit  oi  Af)y»'icatioD  to  set  aside  Bankruptcy  Notice 

9  Orders  setting  aside  Bnnkrup*cy  Notice 

10  Creditor's  Petition 

11  Creditor's  Petition  for  Administration  of  Estate  of  decea:>ed  Debtor 

under  Sec.  125 

12  Affidavit  of  Truth  of  Statements  in  Petition 

13  Affidavit  of  Truth  of  Statemer.ts  in  Petition  (General  De{Hjnents) 

14  Application  for  Interim  Receiver 

15  Affidavit  of  Service  of  Petition 

16  Substituted  Service  of  Petition  (Notice  in  (iaretie) 

17  Notice  by  Debtors  of  Intention  to  oppose  Petition 

18  Order  to  stay  Proceedings  on  Petition 

19  Bond  on  stay  of  Proceedings 

20  Notice  of  Sureties 

21  Affidavit  of  JU:>ti5cation 

22  Certificate  of  Judge  for  transfer  of  Proceedings 

23  Order  of  transfer  of  Proceedings 

24  Adj«)umment  of  Petition 

25  Dismissal  of  Petition 
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Bankruptcy  Forma— continued, 

26  Dismissal  of  Petition  when  Proceedings  stayed 

27  Order  restraining  Action 

28  Receiving  Order  on  Debtor's  Petition 

29  Receiving  Order  on  Ceditor's  Petition 

30  Notice  of  Receiving  Order  (Local  Paper) 

31  Order  for  Administration  ot  Estate  of  deceased  Debtor 

32  Transfer  of  Proceedings  under  See.  125 

33  Application  tor  Summary  Administration 

34  Order  for  Summary  Administration 

35  Statement  of  Affairs.     (Forms  A-K) 

36  Memorandum  of  Public  Examination 

37  Order  that  Examination  is  concluded 

38  Order  of  Adjudication 

39  Notice  of  Adjudication  (Local  Paper) 

40  Application  to  annul  Adjudication 

41  Order  annulling  Adjudication 

42  Application  for  Order  of  Discharge 

43  Certificate  of  Number  of  Creditors 

44  Notice  to  Creditors  of  Application  for  Discharge 

45  Order  of  Discharge 

46  Certificate  of  Removal  of  Disqualifications 

47  Order  sanctioning  Composition  or  Scheme 

48  Application  to  enforce  Provision  in  Composition 

49  Affidavit  in  support  of  Application 

50  .  Order  for  Enforcement 

51  Certificate  of  Composition  or  Scheme 

52  Affidavit  of  Proof 

53  Affidavit  of  Proof  by  Agent  of  Company 

54  General  Proxy 

55  Special  Proxy 

56  Voting  Letter  under  Sec.  18 

57  Notice  to  Creditors  of  First  Meeting 

58  Notice  to  Debtor  to  attend  First  Meeting 

59  Minutes  of  Proceedings  at  First  Meeting 

60  List  of  Creditors  to  be  used  at  every  Meeting 

61  Order  of  Court  for  Meeting 

62  Notice  of  Meeting  (Genersd  Form) 

63  Notice  concerning  Second.  Meeting  to  confirm  Composition  or 

Scheme 

64  Resolution  at  Second  Meeting 

65  Notice  to  Creditors  of  Application  to  Court  to  sanction  Composition 

66  Notice  to  Creditors  of  Meeting  to  name  Trustee 

67  Notice  of  Meeting  to  be  held  to  appoint  New  Trustee 

68  Minutes  of  Meeting  for  receiving  Trustee's  Resignation 

69  Report  of  Appointment  of  Trustee 
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70  Request  bj  Cr«ditor  to  Board  to  notify  Objection  to  Trustee,  High 

Court 

71  Certificate  of  Appointment  of  Trustee 

72  Bond  of  Trustee 

73  Report  of  Appointment  of  Trustee  to  fill  Vacancy 

74  Application  oy  Trustee  to  Court  for  Directions 

75  Order  on  Application  for  Directions 

76  Notice  of  Intention  to  disclaim  Lease 

77  Notice  of  Intention  to  declare  Dividend 

78  Notice  of  Intention  to  declare  Final  Dividend 

79  Statement  to  accompany  Notice  of  Dividend 

80  Notice  of  Dividend 

81  Application  for  Order  to  pay  Dividend  withheld 

82  Certificate  by  Committee  of  Inspection  as  to  audit  of  Trustee's 

Accounts 

83  Affidavit  verifjring  Trustee's  Account 

84  Annual  Return  by  Trustee 

85  Trustee's  Trading  Account 

86  Profit  and  Loss  Account 

87  Affidavit  verifying  Trading  Account 

88  Notice  to  Bankrupt  under  Sec.  53 

89  Order  setting  aside  Pay  under  Sec.  53  (l) 

90  Order  setting  aside  Income,  &c.,  under  Sec.  53  (3) 

91  Application  to  Board  for  Account  at  Local  Bank 

92  Order  of  Board  for  Local  Account 

93  Notice  of  Intention  of  Creditors  to  Apply  for  Release 

94  Application  for  Release  to  Board  of  Trade 

95  Request  to  deliver  Bill  for  Taxation 
98  Allocatur 

97  Taxing  Officer's  Book 

98  Form  of  Return  by  Taxing  Officer 

99  Admission  of  Debt  by  Debtor  of  Bankrupt 
100  Order  to  pay  admitted  Debt 

loi  Search  Warrant 

102  Warrant  of  Service 

103  Warrant  against  Debtor  about  to  quit  England,  &c. 

104  Subpoena  (High  Court) 

105  Subpoena  Duces  Tecum  (Hi^h  Court) 

too  Subpoena  or  Summons  to  Witness  in  County  Court 

107  Summons  under  Sec.  27 

108  Application  by  Trustee  for  Committal  of  Bankrupt  or  other 

Person 

109  Affidavit  in  support  of  Appicatlion  for  Committal  of  Debtor  for 

Contempt  of  Court  under  Sec.  24 

no  Affidavit  of  Trustees  under  Sec  50  (6) 
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111  Notice  of  Application  for  Committal  under  Sees.  i8,  23 

112  Order  for  Committal  under  Sec.  18  or  23 

113  Notice  of  Application  for  Committal  under  Sec.  24 

1 14  Affidavit  of  Person  interested  in  a  Composition  for  Committal 

115  Affidavit  for  immediate  Committal  under  Sec.  102  (6) 
no  Notice  of  Application  for  Committal  under  Sec.  50  (6) 

117  Order  of  Committal  under  Sec.  24 

118  Order  of  Committal  under  Sec  50  (6) 

1 19  Warrant  of  Committal  for  Contempt 

120  Warrant  to  apprehend  a  Person  Summoned  under  Sec.  24 

121  Order  for  Discharge  from  Custody  on  Contempt 

122  Order  to  Postmaster-General  under  Sec.  26 

123  Certificate  to  Speaker  of  the  House  of  Commons  under  Sec.  33 

124  Issues  of  Fact  for  Trial  by  Jury  (High  Court) 

125  Bankruptcy  Notice  Book 

126  Bankruptcy  Register  to  be  kept  by  Registrar 

127  Bankruptcy  Notices  for  "  London  Gazette  " 

128  Memorandum  of  Advertisement  or  Gazetting 


Froms  Prescribed  by  the  General  Rules,  under  Sec.  122 

of  the  Bankruptcy  Act,  1888. 

1  Re(^uest  for  an  order  of  Administration 

2  Notice  to  Debtor 

3  Notice  to  Creditors 

4  Order  of  Administration 

5  Notice  to  Creditors 

6  Warrant  of  Execution 

7  Judgment  Summons 

8  Order  of  Commitment 

9  Notice  to  Debtor  of  Creditor's  Claim 

10  Notice  to  Creditor  that  his  Claim  is  not  objected  to 

11  Superseding  Order  of  Administration 

12  Notices  of  Orders  of  Administration 
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The  Law  of  Public  Health  &  Local  Government, 
Tenth  Edition. 
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BOOK  L — The  Common  Law  relating  to  Highways. 
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present  time,  with  voluminous  Notes  and  Cases  on  the  several  sections. 

Pen  fold  on  Rating.  {New  Edition  in  preparation:) 

Edited  by  A.  Glen,  M.A.,  LL.B.,  Barrister-at-Law. 
Practical    Remarks   upon   the    Principle  of  Rating   Railway,  Gas, 
Water,  and  other  Companies ;  Land,  Tithes,  Buudings,  Manufac- 
tories, and  other  Properties,  Re- written  and  Extended.   All  the  more 
important  decisions  of  the  Court  of  Queen's  Bench  on  questions  of 
Rating  are  given,  and  it  shews  the  manner  in  which  the  principles 
laid  down  are  practically  applied. 
Mechanic/  Magtuine.^**  A  standard  book  of  reference." 
HerepatKs  Railway  Journal.— ^*  Written  with  remarkable  deamess." 
Estates  GoMette.  -''^The  whole  question  of  Rating  is  clearly  and  concisely  treated.** 
Railiway  Record, — "This  work  b  without  a  rival ....  Gears  up  many  doubtful  points.** 
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The  Municipal  Corporations  Act,  1882 : 

And  provisions  of  the  Ballot  Act  and  Corrupt  Practices  Prevention 
Acts,  applicable  to  Municipal  Elections,  and  other  Statutes,  with 
Notes.  By  Hugh  Owen,  of  the  Middle  Temple,  Barrister-at- 
Law.  Price  I2s.  dd. 

Times. — "  Mr.  0«ven's  edition  of  this  Act  is  probably  the  best,  as  it  certainly  is  the 
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Citizen. — "As  a  work  of  reference  Mr.  Owen  has  made  it  complete." 
Law  Times. — "This  is  a  book  which  should  be  in  every  lawyer's  library,  and  will  be 

found  indispensable  by  every  Town  Clerk." 

The  Education  Acts  H/lanual.   Sixteenth  Edition : 

Embracing  the  Education  Acts,   1870,   1873,   '^74*  ^^^  ^^T^- 
By  Hugh  Owen,  Barrister-at-Law.  In  the  Press, 

School  Board  ChronicU. — "Crammed  with  information,  always  to  the  point,  and 

always  correct." 
Law  Times. — "Thoroughly  deserves  the  large  measure  of  popular  favour  which  it 

has  received." 


The  Law  relating  to  Weights,  Measures,  and 
Weighing  Machines: 

Including  the  Weights  and  Measures  Consolidation  Act,  1878,  with 
Notes  thereon.  Reports  of  Decided  Cases,  &c.  By  George  C. 
Whiteley,  M.A.,  Cantab.,  Barrister-at-Law.  Price  6j. 

MorniHg  Post, — "  Mr.  Whiteley  is  exceptionally  competent  to  treat  this  subject, 
the  book  contains  all  ptossible  information  with  regard  to  the  Weights  and 
Measures  Act.     We  cordially  recommend  it." 

Lata  Times. — "It  is  obvious  that  the  subject  of  this  work  is  a  most  practical  one, 
and  could  not  have  a  better  expounder  than  Mr.  Whiteley.  The  notes,  which 
are  copious  and  useful,  are  well  written  ;  they  show  indastry,  research,  and  an 
acquamtance  with  the  subject. " 


The  Licensing  Laws: 


The  Bve  Licensing  Acts  are  ananged  so  as  to  form  one  comprehen- 
sive statute,  with  copious  explanatory  notes,  with  an  introduction 
giving  a  full  description  of  the  Licensing  System,  and  an  appendix 
of  statutes ;  the  whole  forming  a  complete  handbook.  By 
G.  C.  Whiteley,  M.A.,  Cantab.,  Barrister-at-I^w.     Price  fj. 

Law  Times. — "A  decidedly  creditable  and  useful  publication." 

Cambridge  Chronicle.-  **h.  complete   treatise  upon  the   Licensing   I^ws  which  it 

simplifies  and  explains." 
Manchester  GMardioM. — "  Very  carefully  done    .     .    .    especially  valuable." 
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The  Lunacy  Laws.    Second  Edition : 

Containing  all  the  Statutes  relating  to  Private  Lunatics — Pauper 
Lunatics — Criminal  Lunatics — Commissions  of  Lunacy — Public 
and  Private  Asylums — and  the  Conunissioners  in  Lunacy  ;  with  an 
Introductory  Commentary,  Notes  to  the  Statutes,  including 
References  to  decided  Cases ;  and  a  Copious  Index  of  129  pages. 
By  Dan  BY  P.  Fry,  Barrister-at-Law.  Price  2ix. 

Saturday  Repuw.—**  Mr.  Fry  has  rendered  a  useful  service  in  patting  these  Laws 
together  in  a  connected  and  intelligible  form." 

Law  Timet. — "  It  is  a  decidedly  valuable  compendium  of  the  law  of  which  it  treats, 
which,  unhappily,  is  one  of  growing  importance. " 

Tiie  Laws  relating  to  Burials.    Fifth  Edition : 

With  Notes,  Forms,  and  Practical  Instructions,  including  the  several 
Statutes  on  the  subject,  and  the  Scotch  and  Irish  Acts.  By 
T.  Baker,  Barrister-at-Law.  Price  &r. 

Law  of  Burials  for  Sanitary  Authorities . 

Containing  the  Interments  Act,  1879  (Public  Health  Amendment), 
the  Cemeteries  Clauses  Act,  1847,  and  compendious  Abstracts  of 
other  Incorporated  Statutes.     With  Notes,   Practical  Suggestions, 
and  Index.     By  T.  Baker,  Esq.,  of  the  Inner  Temple,  &rrister- 
at-I^w.  Price  $s. 

The  Law  relating  to  the  Registration  of  Births, 
Deaths,  and  Marriages.    Second  Edition : 

By  W.  Cunningham  Glen,  and  Alex.  Glen,  M.A.,  LL.B., 
Barristers-at-Law.  It  contains  all  the  Statutes  relating  to  the 
r^listration  of  Births,  Deaths,  and  Marriages;  Non-Parochial 
Registers ;  the  duties  of  Registration  Officers  ;  and  the  Marriage  of 
Dissenters  in  England.     With  the  legal  decisions  upon  each  Statute. 

Price  ^. 
The  Law. — "  No  amount  of  trouble  seems  to  have  been  spared  to  render  the  book 
complete  .     .    .    Nothing  can  be  better  done  to  clear  the  subject  than  is  done 
by  tne  present  work,  which  b  in  every  way  excellently  got  up. 

School  Board  Chronicio.-  -"  A  complete  exposition  of  the  law  ...  a  laboriously 
edited  work,  a  table  of  contents  of  a  dozen  pages,  and  an  index  of  twenty-six 
pages.     Should  be  in  every  library  of  reference." 

Lancet. — "A  second  edition,  much  extended,  and  greatly  improved." 
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The  Law  relating  to  Vaccination.  Sixth  Edition  : 

Comprising  the  Vaccination  Acts,  the  Instructional  Circulars,  Orders, 
and  Regulations  issued  by  Authority.  With  Introduction,  Notes,  and 
Index.     By  Danby  P.  Fry,  Barrister-at-Law.  Price  Ss. 

Samtary  Record. — "This  handy  volume  contains  a  complete  vade  nucum  for  the 
use  of  all  who  are  in  any  way  concerned  in  the  administration  of  the  Vacci- 
nation Acts.  The  present  edition,  like  all  Mr.  Fry's  worics,  is  an  admirable  digest. " 
Tk£  Ltew. — "Of  great  practical  utility :  a  reliable  euide,  brought  down  to  the  pre- 
sent time  and  the  most  recent  dedsicKis  caremlly  noted.  It  is  of  a  handy  sue, 
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The  Law  as  to  the  Pollution  of  Rivera : 

Embracing  The  Rivers  Pollution  Prevention  Act,  1876. 
By  Albx.  Glkn,  M.A.,  LUB.,  Cantab.,  Barrister-at-Law. 

Price  2/.  6d, 

Saturday  Review. — "  Mr.  Glen  has  produced  a  compact  analysis  of  the  law  as  tu  the 
pollution  of  rivers,  showing  the  new  powers  given  to  authorities,  and  to  private 
penons." 
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A  Manual  for  Elections  by  Ballot— Municipal 
and  Parliamentary.    Second  Edition : 

By  Hugh  Owen,  Barrister-at-Law.  The  present  edition  of  the 
Ballot  Act  Manual  contains  TA^  Municipal  Elections  Act,  and  TTte 
Returning  Officers  {Parliamentary  Elections)  Act  of  1875,  by  which 
some  material  alterations  were  made  in  the  previous  law.  The 
notes  in  the  first  edition  have  been  carefully  revised,  and  consider- 
able additions  have  been  made.  Price  y,  6d. 
Echa.—**  Extremely  good  and  useful" 


Artizans'  &  Labourers'  Dwellings  Acts.  Second 
Edition : 

By  Alkx.  Glen,  M.A.,  LL.B.,  Cantab.,  of  the  Middle  Temple, 
Barrister-at-Law.  The  Introduction  to  the  volume  forms  a  summary 
of  the  provisions  of  the  Statutes  of  1875  ^^<^  ^^79  >  ^^c  Index  and 
Table  of  Contents  extend  to  25  pages ;  and  at  the  end  is  added  a 
collection  of  Forms  required  under  the  Act.  Price  p,  6d. 

StaMdard.—"  A  very  valuable  CAiide." 

Law  Times.~-"An  extremely  useful  and  handy  Guide." 
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